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HE Law of Nations, dh a (abject ſo noble 

and important, has not been hitherto treated of 
with all the care it deſerves. The greateſt part of man- 
kind have therefore only a vague, a very incompl: te, and, 
very often, even a falſe notion of it. Ihe gencrality of 
writers, and even celebrated authors, comprehend, under 
the name of the Law Nations, only certain maxims, and 
cuſtoms, that have taken place between different nations, 
and become obligatory, with reſpect to them, by their 
mutual conſent. This is to contine, within very narrow 


* bounds, a law ſo extenſive in its own n: aute, and in which 


the whole human race are ſo intimately conc erned ; and 
thus they at the ſame time degrade it, by mitt taking Its 
true origin. 

The Law of Nations is certainly a natural hs, ſince 
the Law of Nations is not lefs obligatory with reſpect to 
ſtates, or to men united in political fociety, than ro in- 
dividuals. But to form an exact knowledge of this law, 
it is not ſufficient to know, what the Law of Nature pre- 
ſcribes to the individuals of the human race. The ap- 
plication of a rule to various ſubjects can no otherwiſe be 
made, but in a manner agreeable to the nature of each 
ſubject; whence there reſults a natural Law of Nations as 
a particular ſcience, conſiſting in a quit and rational ap- 
plication of the Law of Nature to the affairs and conduct 
of nations and ſovereign princes. All thoſe treaties, there- 
fore, in which the Law of Nations is blended and con- 
founded with the ordinary Law of Nature, are incapable 
of conveying a diſtinct idea, a ſolid Knowledge of the 
ſacred I.aw of Nations. 

The Romans have often confounded the Law of Na- 
tions with the Law of Nature ; calling the Law of Nations 
Jus Gentium) the Law of Nature, as being genenal- 
ly acknowledged and adopted by all polite nations“ 
We know the definitions given by the emperor Juſtinian 


* N-que vero hoc ſolum naturi, id eft, jure gentium, &c. Cicer. 4: Of, Lib. III. 
C.5. 
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of the Law of Nature, the Law of Nations, and the 
Civil Law. The Law of Nature, ſays he, is that which 
nature teaches to all animals * thus he defines the Law of 
Nature in the moſt extenſive ſenſe, and not the Law of 
Nature peculiar to man, that flows fiom his rational as 
well as trom his animal nature. The Civil Law, that 
emperor adds, is that which each nation has eſtabliſhed for 
itſelf, and is proper to each ſtate cr civil ſociety. And that 
law, which natural reaſon has eſtabliſhed among all mankind, 
and is equally objerved by all peeple, is called the Law of Na- 
tions, as being a Law which all natims follow f. In the 
following paragraph, the emperor ſeems to approach 
nearer to the ſenſe we have at preſent given to this term. 
The Law of Nations, ſays he, is common to the whole bu- 
man race. The exigencies and neceſſities of mankind have in- 
duced all naticas to conſtitute certain rules of right, For 
wars have ariſen, and produced captivity and ſervitude, which 
are contrary to the Law of Nature; ſince originally, and by 
the Law of Nature, all men were born free T. But what 
he adds, that almoſt all contracts, thoſe of buying and 
ſelling, of hire, partnerſhip, truſt, and an infinite num- 
ber of others, owe their origin to this law of nations: 
this, I fay, proves, that Juitinian only thought, that, ac- 


cording to the ſtate and ſituations in which men are 


placed, right reaſon has dictated to them certain maxims 
of equity, to founded on the nature of things, that they 
have been acknowledged and admitted by all. This is ſtill 
no more than the Law of Nature, ſuitable to all mankind. 
The Romans, however, acknowledged a law obliga- 
tory to nations with reſpect to each other, and to this law 
they referred that of embaſliess They had alſo their 
Fecial Law, which was nothing more than the Law of 
Nations with reſpect to public treaties, and particularly to 
war. The fecials were the interpreters, the guardians, 


The 


Jus naturale eſt, quod natura omnia animalia docuit. ' Zaftit. Lib. I. Tit. II. 

1 Quod quiſque populus ipſe fibi jus conſtituit, id ipſius proprium civiratis eſt, 
voraturque jus civile, quaſi jus proprium ipſius civitatis : quod vero naturalis 
ratio inter omnes homines conſtituit, id apud omnes peræque cuſtoditur, voca- 
turque jus gentium, quaſi quo jure omnes gentes utantur. Zbid. 5 I. 

Jus autem gentium omni humano generi commune eſt, nam uſu exigente & 
humans neceſſitatibus, genres humanæ jura quædam ſibi conſtituerint. Bella 
ctenim orta ſunt & captivitates ſcquntæ, & ſervitutes, quz ſunt naturali juri con- 
jrariz. jure enim naturali omnes homines ab initio liberi naſcebantur. bid. $ 2. 

$ #ccialcr, quod ſidei publica inter populos præerant; nam per hos fiebat, ut 
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The moderns generally agree to confine the Law of 
Nations to the juſt regulations which ought to ſubſiſt be- 
tween nations or ſovereign ſtates. They differ only in 
the idea they entertain of the origin of theſe regulations, 
and the foundations upon which they are eſtabliſhed, 
The celebrated Grotius underſtands, by the Law of Na- 
tions, a law eſtabliſhed by the common conſent of the 
people, and he thus diſtinguiſhes it from the Law of 
Nature: When ſeveral perſons, in various times and 
&« places, maintain the ſame thing as certain; this ought 
© to be referred to a general cauſe. Now in queſtions 
« of this kind, the cauſe can only be attributed to the 
* one or the other of theſe two, either a jult conſequence 
« drawn from natural principles, or an univerſal con- 
©« ſent. The firſt diſcovers to us the Law of Nature, 
tc and the other the Law of Nations “.“ 

It appears, from many paſſages in his excellent work, 
that this great man had a glimpſe of the truth: but as 
he broke up the land, if I may be allowed the expreſ- 
ſion, and inveſtigated an important ſubject, much ne- 
glected before his time, it is not ſurprizing that his mind, 
overcharged by an immenſe variety of objects and cita- 
tions which entered into his plan, he could not always 
acquire thoſe diſtinct ideas ſo neceſſary in the ſciences. 
Perſuaded that nations, or ſovereign powers, are ſubje& 
to che authority of the Law of Nature, the obſervation 
of which he ſo frequently recommends to them; this 
learned man, in fact, acknowledged a natural Law of 
Nations, which he ſomewhere call the internal Law of 
Nations; and perhaps it will appear that he differed 
from us, only in his terms. But we have already cbſery- 
ed, that in order to form this natural Law of Nations, it 
is not ſufficient, ſimply to apply to nations, what the Law 
of Nature decides in regard to individuals. And beſides, 
Grotius, by his very diſtinction, and in affecting to give 
the name of the Law of Nations only to maxims eſta- 
bliſned by the conſent of the people, ſeems to intimate, 


that ſovereigns, with reſpect to each other, can only preſs 


the obſervation of theſe laſt maxims, reſerving the in- 


juſtum conciperetur bellum (& indede ſitum) & ut ſœdere fides pacis conſtitueretur. 

Ex his mittebant, antequam conciperetur, qui res repeterent: & per hos etiam 
nunc fit fordus. Farro de Ling. Lat. Lib. IV. 

® De Jure Ueli & Pair, trauſlated by Barbeyrac; Preliminary Diſcourſe, $ 4r. 
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ternal law for the direction of their own conſciences. If 
therefore from the idea that political focteties or nations 
live, with reſpect to cach other, in a reciprocal independ- 


ence in the ſtate of nature, and that they are ſubject, as 


political bodies, to the Law of Nature, Grotius had 
moreover conſidered, that the law ought to be applied to 
theſe new ſubjects, in a manner ſuitable to their nature, 
this judicious author would have acknowledged, without 
difficulty, that the natural Law of Nations 1s a particular 
ſcience; that by this law is produced even an external 
obligation betweea nations, independently of their voli- 
tion; and that the conſent of different ſtates is only the 
foundation and ſource of a kind of particular law, called 
the Arbitrrory Law of Nations. 

Hobbes, in a work wherein he diſcovers great abili- 
ties, notwithſtanding his paradoxes and deteſtable max- 
ims: Hobbes, I ſav, was, I believe, the firſt who gave 
a diſtinct, though imperfect, idea of the Law of Nations. 
He divides the Law of Nature, into that of mai, and that 
of fates; and this laſt, according to him, is what is com- 
monaly called the Law of Nations. The maxims, he adds, 
F each of theſe laws are preciſely the ſame ; but as ſtates iu 
ome meaſure acquire perſenal property, the ſame law that is 
germed natural, «hen we ſpeak of the duties of individuals, is 
called the Law of Vicus, when applied to the entire bodies 
of a flate en nation*, This author has well obſerved, that 
the Law of Nations 1s the Law of Nature applicd to 
ſtates or nations. But we {hall fee in the courſe of this 
work, that he is miſtaken in imagining, that the Law of 
Nature can ſuffer no neceilaty change in this application 
from whence he has concluded, that the maxims of the 
Law of Nature, and thoſe of the Law of Nations, are 
preciſely the ſame, 


Puitendorft declares, that he ſubſcribes. ab/elutely to this 


epinion eſperifed by Hieb ue f. He has not therefore treated 
{cparately of the Law of Nations; but has every where 
united it with the Law of Nature, properly ſo called. 


_ * Rurſus (Zex) Natural: dividi poteſt in naturalem hominum, quæ ſola ob- 
tin uit diei Lex Neture, & naturalem cavilatum, qua dici poteſt Lex Gentium vulgo 
autem J Gertium appellatur. Pracepta utriuſque eadem ſunt: ſed quia civi- 
totes ſemel inſtitute induunt proprictates heminum perſonales, lux — 
de hominum ſi gulorum officio »turalem dicimus, applicata totis civitatibus, na- 
tioni us, ve genttbus vocatur Jus Centium. Je Cine C. XIV. 54. 

f Pulleudort's Law of Nature and Nations, L. 41. C. III. $ 23. 
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Barbeyrac, the tranſlator and commentator on Gro- 
tius and Puffendorf, has approached much nearer to a juſt 


' idea of the Law of Nations. Though the work is in 


every body's hands, I ſhall here, for the convenience of 
the reader, tranſcribe the note of that learned tranſlator 


of Grotius's Law of War and Peace, Book I. Chap. I. 


$ 14, Note 3. © I confeſs, ſays he, that there are laws 
« common to all nations or affairs, which ought to be 
« obſerved by every nation with reſpect to each other; 
« and if people call this the Law of Nations, they may 
« do ſo with great propriety. But the conſent of dif- 
te ferent people is not the foundation of thoſe obliga- 
c tions, by which they are bound to obſerve thoſe laws, and 
c therefore cannot take place here in any manner, the 
“ principles and obligations of ſuch a law, are in fact 
cc the ſame as thole of the Law of Nature, properly fo 
ce called: all the difference conſiſts in the application 
ce made of it, varied a little on account of the difference 
ce that ſometimes ſubſiſt in the manner in which ſocieties 
ce diſcharge their affairs with reſpect to each other.“ 

The author we have juſt quoted has well obſerved, that 
the rules and deciſſions of the Law of Nature cannot 
be applied merely and, ſimply to ſovereign ſtates, and 
that they mutt neceſſarily ſuffer ſome changes according 
to the nature of the new ſubjects to which they are ap- 
plied. But it does not appear that he has ſeen the full 
extent of this idea, fince he ſeems not to approve of 
treating the Law of Nations ſeparately from the Law of 
Nature, as it relates to individuals. He only praiſes 
Budæus's method, ſaying, “ that that author had reaſon 
* to ſhew, (in his Elementa Phile/. Pract.) after parti- 
« cularly treating of the Law of Nature, the application 
e that may be made of it, in relation to nations with 
te reſpect to each other; ſo far, at leaſt, as things may 
e permit or require ®,” This was placing it upon a 
good footing. But it required more profound reflection, 
and more extenſive views, in order to conceive the idea 
of a ſyſtem of the Law of Nature, that was thus the 
law of ſovereigns and of nations; to preceive the utility 
of ſuch a work, and eſpecially to be the firſt to execute 
IC, 

Note 2 on Puff-ndorf's Law of Nature ani Nations, Book TI. Chan. III. C23. 
I have not been able to procure Budzus's, work from which 1 ſuſpect that Bar- 


beyrac has derived this idea of Law of Nations, : 
a 4 This 
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This glory was reſerved for the baron de Wolfius; 
That great philoſopher ſaw that the application of the 
Law of Nature to nations in a body, or to ſtates, modi- 
fied by the nature of the ſubjects, could not be made 
with preciſion, with clearneſs and ſolidity, without the 
aſſiſtance of general principles, and the leading opinions 
that ought to regulate them ; that it is by the means of 
theſe principles alone, that we can evidently ſhew how, 
in virtue of the Law of Nature itſelf, the deciſions of 
that law, with reſpect to individuals, ought to be changed 
and modified, when they are applied co ſtares or political 
ſocieties, and to form this a natural and neceſſary law of 
nations“: whence he has concluded, that it was requiſite 
to form a particular ſyſtem of the Law of Nations; and 


he has happily executed it. But it is juſt we ſhould here 


inſert what Wolfius himſelf has ſaid in his Preface. 
« Nations, ſays he , among themſelves, acknowledge 


te no other law than that which Nature herſelf has eſta- 


« bliſhed; it will therefore perhaps appear ſuperfluous 
ce to give a treatiſe on the Law of Nations diſtin& from 
« the Law of Nature. But thoſe who think thus, have 
ce not ſufficiently ſtudied the ſubject. Nations, it is true, 
* can only be conſidered as ſo many particular perſons, 
ce living together in the ſtate of nature; and for that 
ce reaſon, we ought to apply to them all the duties and 
ce rights which nature preſcribes to, and lays upon man- 
* kind, as they are born naturally free, and are only 
tt bound to each other by the ſingle knot Nature herſelf 
ce has tied. The law which ariſes from this application, 
* and the obligation reſulting from it, proceed trom that 
ce immutable law founded on the nature of man; and in 
ce this manner the Law of Nations certainly belongs to 
ce the Law of Nature: it is therefore called the natural 


« Law of Nations, with reſpect to its origin; and the 


* neceſſary law, in relation to its obligatory force. This 


I it was not more proper to abridge, in order to avoid repetitions, and to 


take advantages of nations already formed and eftabliſhed in the minds of men; 
if, 1 ſay, from all thele reaſons, it was not more convenient to ſuppoſe here, the 
knowledge of the ordinary Law of Nature, in order to apply it to ſovereign ſtates; 
inſtead of (peaking of that application, it would be more exact to ſay, that as the 
Law of Nature, properly ſo called, is the natural law of man, founded on his 
nature, the natural Law of Nations is the natural law of political ſocieties, founded 
on the nature of thoſe focictics. But as theſe two methods return to the ſame 
luurce, I have preferred the ſhortelt. The Law of Nature having been largely 
treated of, it is thorter to make ſimply the rational application of it to nations. 
f A mation is here a lovereigh. Rate, an independent political foc.cty. 
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t law is common to all nations; and that which does not 
te reſpect it in its actions, violates a law common to all 
« people. 
* But nations, or ſovereign ſtates, being moral per- 
te ſons, ſubje& to the obligations and laws reſulting, in 
« virtue of the Law of Nature, from the act of aſſocia- 
« tion, which has formed the political body; the nature 
ce and eſſence of theſe moral perſons neceſſarily differ in 
« many reſpects, from the nature and eſience of phyſical 
cc jndividuals, or the men of whom they are compoſed. 
« When therefore we would apply to nations, the duties 
ce which the Law of Nature preſcribes to each man in 
ce particular, and the rights it attributes to him in order 
« that he may fulfil his duties; theſe rights and theſe 
« duties being no other than what are agreeable to the 
cc nature of the ſubjects, they muſt neceſſarily ſuffer, in 
ce the application, a change ſuitable to the new ſubjects to 
cc which they are applied. We thus ſee, that the Law 
te of Nations does not in every thing remain the ſame as 
te the Law of Nature, regulating the actions of indivi- 
« duals. Why then may it not be treated of ſeparately, 
te as a law proper to nations?” - 

Being myſelf convinced of the utility of ſuch a work, 
I waited with impatience for that publiſhed by M. Wol- 
fius, and as ſoon as it appeared, formed the deſign of 
facilitating, for the advantage of a greater number of 
readers, the knowledge of the great idea it preſents. The 
treatiſe wrote by the philoſopher of Halle, on the Law of 
Nations, is dependent on al! thoſe of the fame author on 
the philoſophy of the Law, of Nature. In order to read 
and underſtand it, it is neceſſary to have ſtudied fixteen 
or ſeventeen volumes in quarto which preceded it. 


Beſides, it is written in the method, and even in the form 


of geometrical works: obſtacles which render it almoſt 
uſeleſs to the perſons to whom the knowledge, and the 
taſte of the true principles of the Law of Nations, are 
molt important and moſt deſirable. I thought at firſt 
that I ſhould have had nothing farther to do, than detach- 
ing this treatiſe from his entire ſyſtem, by rendering it 
independent of every thing M. Wolfius had ſaid before, 
and cloathing it in a more agreeable form, more proper 
to afford it a reception in the polite world, I made ſome 
attempts to do this; but I ſoon found, that if I would 
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procure readers from that order of perſons for whom 1 
deſigned to write, and produce any advantage from it, I 
ought to form a very different work from that J had be- 
tore in my eye, and to begin my labours again. The 
zethod M. Wolfius has followed, has ſpread a dryneſs 


through his book, and has in many reſpects rendered ir 


incomplete. The ſubjects are diſperſed through it in a 
manner that gives great fatigue to the attention; and as 
the author has treated of the public univerſal law, in his 
Law of Nature, he frequently contents himſelf with 
teferting to it, when in the Law of Nations he ſpeaks of 
the duties of a nation towards itſelf, 

I have therefore confined myfelf to drawing from M. 
Wolfius's work what I found beſt, eſpecially with reſpect 
to definitions and general principles; but I have made uſe 
of choice in drawing them from this ſource, and have 
accommodated to my plan the materials I have taken 
from thence. Thoſe who have read M. Wolfius's trea- 
uſes of the Law of Nature, and the Law of Nations, 
will ſee what advantage I have made of them. Had I 
every where pointed out what I have borrowed, my 
pages would have been crouded with citations equally 
uſeleſs and diſagreeable to the reader. It is better to 
acknowledge here, once for all, the obligations I am 
under to this great maſter. Though my work, as thoſe 
will ſee who give themſelves the trouble to make the 
_. compariſon, be very different from his, I confeſs that I 
ſhould never have had the aſſurance to enter into fo vaſt 
a field, if the celebrated philolopher of Halle had not 
marched before me, and offered me the advantage of his 

light. 

Il have however ſometimes left my guide, and oppoſed 
his ſentiments : and ſhall here give ſeveral examples of it. 
M. Wolfius, drawn away, perhaps, by a croud of writers, 
adopts ſeveral propoſitions “ to treat of the nature of 
patrimonial kingdoms, without rejecting or contradicting 
ſentiments fo injurious to mankind, I do not even admit 
of denomination, which I find equally ſhocking, impro- 
per, and dangerous, both in its effects, and in the im- 
preiſions it may give to ſovereigns; and in this, I flatter 
mytcit, I ſhall obtain the ſuffrage of every man who has 
the reaſon and ſentiments of a true citizen. 


fe the Y "ih Patt of the Law of Nature, and in the Law of Nations 


M. Wol- 
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M. Wolfius determines (Jus Cent. Q 878.) that we are 
naturally allowed to make uſe of poiſoned arms in war. 
This deciſion ſhocks me, and I am forty to find it in the 
work of ſo great a man. Happily for the human race, it 
is not difficult to ſhew the contrary, even from M. W ol 
fius's principles themſelves. What I have ſaid on this 


| ſubje& may be ſeen in Book III. § 156. 


From the beginning of my work, it will be found that 
I differ entirely from M. Wolfius, in the manner of 
eſtabliſhing the foundations of that ſpecies of the Law of 
Nations, which we call Yoluntary, M. Wolfius deduces 
the idea from a kind of grand Republic ( Civitatis Maxime) 
inſtituted by Nature herſclf, and of which all the nations 
of the world are members. According to him, the Vo- 
luntary Law of Nations would reſemble the civil law of 
that grand Republic. This idea does not ſatisfy me; and I 
do not find the fiction of ſuch a republic, either very juſt, or 
ſolid enough to deduce the rule of a Law of Nations 
univerſally and neceſſarily admitted among ſovereign 
ſtates. I acknowledge no other natural ſociety among 
nations than that which nature has eſtabliſhed among all 
men. It is eſſential to all civil fociety (Cirratis) that 
each member has given up his right to the body of the 
ſociety, and that it has an authority of commanding all 
the members, of giving them laws, and of conſtraining 
thoſe who refuſe to obey. Nothing like this can be con- 
ceived or ſuppoſed to ſubſiſt between nations. Each 


: ſovereign ſtate pretends to be, and actually is, independ- 
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of thoſe in their own likeneſs, in order to live like men; 


ent of all others. They ought all, according to M. Wol- 


fius himſelf, to be conſidered as ſo many individuals who 
re together in the ſtate of Nature, and acknowledge no 


other laws but thoſe of Nature, or of her author. Now 
nature eſtabliſhed a general ſociety among all men when 
ſhe laid them under an abſolute neceſſity of the ſuccours 


but ſhe has not expreſsly impoſed upon them the obliga- 


tion of uniting in civil ſociety, properly ſo called; and if 
all followed the laws of this good mother, their being 
ſubject to civil ſociety would be of no uſe. *Tis true, 
men being far from voluntarily obſerving the rules of the 
Law of Nature, they have had recourſe to a political 
aſſociation, as the only proper remedy againſt the 


> depravity of the multitude, as the only means of ſecuring 


the 
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the eſtates of the good, and of reſtraining the wicked ! 
and the Law of Nature itſelf approves of this eſtabliſh- 
ment. But it is eaſy to perceive, that a civil ſociety be- 
tween nations is not ſo neceſſary as between individuals, 
We cannot then ſay that nature equally recommends it, 
much leſs, that ſhe has preſcribed it. Individuals are fo 
made, and are capable of doing ſo little by themſelves, 
that they can ſcarcely ſubſiſt without the ſuccours and 
laws of civil ſociety. That as ſoon as a conſiderable 
number of them are united under the ſame government, 
they find themſelves able to ſupply moſt of their wants, 
and the ſuccours of other political ſocieties are not ſo neceſ- 
fary to them as that of individuals is to an individual. Theſe 
ſocieties have ſtill, it is true, powerful motives for carrying 
on a communication and commerce with each other, and 
they are even obliged to it; for no man can, without good 
reaſon, refuſe aſſiſtance to another man. But the Law of 
Nature may ſuffice to regulate this commerce, and this 
correſpondence. States conduct themſelves in a different 
manner from individuals. It is not commonly the caprice 
or blind impetuoſity of. a ſingle perſon that forms the reſo- 
lutions, and determines the ſteps of the public: they are 
carried on with more deliberation and circumſpection: 
and, on difficult or important occaſions, theyarrange them- 
ſelves, and enter into rules, by means of treaties, Let 
us add, that independence is ever neceſſary to each ſtate, 
in order that it may diſcharge what it owes to itſelf and to 
the citizens, and conduct itſelf in the moſt convenient 
manner. Once more, it is ſufficient that nations conform 
to what is required of them by the natural and general ſo- 
ciety, eſtabliſhed among all mankind. 

But, ſays M. Wolfius, the rigour of this law of nature 
cannot be always followed in the commerce and ſociety 
of nations ; changes muſt be made in it, which you can 
only deduce from this idea of a kind of grand republic of 
nations, whoſe laws, dictated by ſound reaſon, and founded 
on neceſſity, will regulate thoſe changes to be made in 
the natural and neceſſary Law of Nations, as the civil laws 
determine thoſe that ſhould be made in a ſtate, in relation 
to the natural laws of individuals. I do not perceive the 
neceſſity of this conſequence ; and I dare-promiſe myſelt 
to ſhew in this work, that all the modifications, reſtric- 
tions, and, in a word, all the changes neceſſary to be in- 
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troduced into the affairs of nations, according to the rigour 
of the Law of Nature, from which is formed the volun- 
tary Law of Nations; I dare promiſe myſelf, I lay, that 
all theſe changes are deduced from the natural liberty of 
nations, from the intereſt of their common ſafety , the na- 
ture of their mutual correſpondence, their reciprocal du- 
ties, and the diſtinctions of the internal and external, their 

perfect and imperfect laws, by reaſoning nearly as M. 
Wolfius has done, with reſpect to individuals, in his Trea- 
tiſe on the Law of Nature. 

We ſee in this treatiſe, how the rules which in virtue 
of natural liberty ought to be admitted in the external 
law, do not deſtroy the obligation impoſed on each in 
point of conſcience, by the internal law. It is eaſy to 
apply this doctrine to nations, and to inform them, by 
diſtinguiſhing carefully the internal from the external law, 
that is, the neceſſary from the voluntary Law of Nations, 
that they are not permitted to do whatever they may be 
able to do with impunity, if it be not approved by the 
immutable jaws of juſtice, and the voice of conſcience. 

Nations being equally obliged to admit among them 

their exceptions and modifications, produced by the rigour 
of the neceſſary law, whether it be deduced from the idea 
: of a great republic, of which all people are ſuppoſed to 
be the members, or whether drawn from the ſources 
> where I propoſe to ſearch for them; nothing hinders our 
calling the right which reſults from them the volultary 
Law of Nations, to diſtinguiſh it from the neceſſary and 
internal Law of Nations and of conſcience. Names are 
pretty indifferent in themſelves ; hat is really important 
2 15 carefully to diſtinguiſh theſe two kinds of laws, in order 
that we may never confound what is juſt and good in itſelf, 
with what is only tolerated by neceſſity. 

The neceſſary and voluntary Law of Nations are then 
both eſtabliſhed by nature; but each in a different man- 
ner: the firſt, as a ſacred law, which nations and ſovereigns 
ought to re ſpect and follow in all their actions; the ſe- 
cond, as a rule which the welfare and common ſafety ob- 
liges them to admit in their tranſactions with each other. 
The neceſſary law immediately proceeds from Nature; 


and that common mother of men recommends the ob- 
ſervance of the voluntary Law of Nations, in conſider- 
ation of the ſtate in which nations are found with reſpect 
to cach other, and for the advantage of their affairs. This 
| double 
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double law, founded on certain and invariable principles, 
is capable of demonſtration, and will be the principal ſub- 
ject of this work. 

There is another kind of the Law of Nations, which 
authors call arbitrary, becauſe it proceeds from the will 
or conſent of nations. States, as well as individuals, may 
acquire rights, and contract obligations by expreſs en- 
gagements, by pacts, ang] treaties : tucre reſult from theſe 
a conventional Law of Nations, pecuhar to the contract- 
ing powers. Nations may alſo bind themſclves by tacit 
conſent: upon this is founded whatever manners have 
introduced among different people, and which form the 
cuſtoms of nations, or the Law of Nations founded on 


cuſtom, It is evident that this law can impoſe an obli- 


gation only on thoſe nations who have adopted theſe cuſ- 
toms by long uſe. Ir is a particular law, in the ſame 
manner as the conventional law. Both derive all their 
force from the Law of Nature, which preſcribes to na- 
tions the obſervation of their engagements, whether ex- 
prefs or tacit. The ſame Law ol Nature ought to re- 
gulate the conduct of ſtates in relation to the treaties they 
conclude, and to the cuſtoms they adopt. I am obliged 
to conline _ to the general rules and principles which 
the Law of Nature furnuh for the direction of ſovereigns 
in this reſpect. The particulars of the different treaties, 
and the various cuſtoms of different people, belong to 
hiſtory, and not to a ſyſtematic treatiſe on the Law of Na- 
tions. 

Such a treatiſe cught principally to conſiſt, as we have 
already obſerved, in a judicious and rational application 
of the principles of the Law of Nature to the fairs and 
conduct of nations and ſovereigns. The ſtudy of the Law 


of Nations ſuppoles, then, a previous knowledge of the 


uniform Law of Nature. I ſuppaſe therefore, "that my 
readers, to a certain degree at leaſt, are acquainted with 
this knowledge, However, as we do not love to go 


_ elſewhere in ſearch of proofs of what our author advances, 


J have taken care to eſtabliſh, in a few words, the moſt 
important of thole principles of the Law of Nature which 
I have applied to nations. But I have not always thought 
it neceſſary to demonſtrate them, by tracing them to their 
primary foundations, and have ſometimes contented my- 

ſelf with ſupporting them on common truths, acknow- 


ledged by every reader of integrity, without puſhing the 


anal 
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© analyſis further. It is ſufficient for me to perſuade, and 
for this purpoſe to advance nothing as a principle, that 
will not eaſily be admitted by every ſenſible man. 
The Law of Nations is the law of ſovereigns. It is 
principally for them, and for their miniſters, that it ought 
to be written. All men are indeed intereſted in it; and 
the ſtudy of its maxims are, in a free country, proper for 
every citizen: but it would ſignify little to inſtruct only 
private perſons, who are not called to the councils of na- 
tions, and who do not determine their ſteps. If the con- 
ductors of ſtates, if all thoſe who are employed in pub- 
lic affairs, condeſcended to apply ſeriouſly to the ſtudy of 
a ſcience which ought to be their law and their compaſs, 
what fruits might we not expect from a good treatife on 
the Law of Nations! We every day perceive thoſe of a 
good body of laws in civil fociety: the Law of Nations 
is as much above the civil law in its importance, as the 
proceedings of nations and ſovereigns ſurpaſs in their 
conſequences thoſe of private perſons. 
But fatal experience too plainly proves, how little thoſe 
who are at the head of affairs trouble themſelves about 
what is right, where they hope to find their advantage. 
Contented with applying themſelves to politics, that are 
| often falie, ſince they are often unjuſt, moſt of them be- 
| lieve they have done enough, when they have well ſtudied 
them. In the mean time, we may ſay of ſtates, what has 
been long acknowledged in regard to private perſons, 
that there is no better and ſafer policy than that which 
is founded on virtue. Cicero, as great a maſter in the 
conduct of a ſtate as in eloquence and philoſophy, did not 
content himſelf with rejecting the vulgar maxim, that 
the republic could not be happily governed without com- 
mitting injuſtice ; he went fo far as to eſtabliſh the con- 
trary as an invariable truth, and maintained that no one 
could adminiſter the public affairs in a ſalutary manner, 
jf he did not attach himſelf to the moſt exact juſtice “. 
Providence, from time to time, gives the world kings 
and miniſters penetrated with this great truth. Let us 
not loſe the hope that the number of theſe wiſe conduct- 


ors of nations will one day be multiplied ; and while we 
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Nihil eſt quod adhue de republica putem dium, & quo poſſim longins pro- 
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wait for it, let each of us labour in his ſphere, to bring on 
ſuch happy times. | 

It is principally with a view of making thoſe reliſh this 
work, to whom it is of the moſt importance that they 
ſhould read and reliſh ir, that I have ſometimes joined 
examples to maxims ; and I have been confirmed in my 
opinion, by the approbation of one of thoſe miniſters who 
are the enlightened friends of the human race, and who 
alone ought to enter into the councils of kings. But I 
have uſed this ornament with reſerve. Without ever en- 
deavouring to make a vain parade of erudition, I have 
only been willing, from time to time, to relax the mind 
of my reader, or to render the doctrine more ſenſible, by 
an example ſometimes to ſhew that the practice of nations 
is conformable to principle ; and when I have found oc- 
caſion, I have endeavoured above all things, to inſpire a 
love of virtuc, by ſhewing it amiable, worthy of our ho- 
mage, in ſome truly great men, and even moſt ſolidly 
uſeful, by ſome ſtriking paſſages of hiſtory, I have taken 
the greateſt part of my examples from modern hiſtory, 
as molt intereſting, and to avoid repeating thoſe which 
Grotius, Puffendorf, and their commentators, have accu- 
mulated. 

As to the reſt, both of theſe examples and in my rea- 
ſonings, I have ſtudied to offend nobody, propoſing to 
obſerve religiouſly the reſpect that is due to nations 
to ſovereign powers. But I have made it a ſtill more 
inviolable law to reſpect the truth and the intereſt of the 
human race. If the baſe flatterers of deſpotic power riſe 
up againſt my principles, I ſhall have on my ſide the vir- 
tuous man, the friend of the laws, the man of probity, 
and the true citizen. 

I ſhould have choſen to be ſilent, could I not have fol- 
lowed in my writings the light of conſcience. But no- 
thing has reſtrained my pen, and I am incapable of proſ- 
tituting it to flattery. 1 was born in a country of which 
liberty is the ſoul, the treaſure, and the fundamental law: 
I may allo, from my birth, be the friend of all nations. 
' Theſe happy circumſtances have encouraged me to at- 
tempt the rendering myſelf uſeful to mankind by this 
work. I am ſenſible of the weakneſs of my abilities, 
and my talents; I have ſeen that I have undertaken a 
painful taſk ; but I ſhall be fatisfied if readers worthy of 
eſteem ſhall difcover in my labours, the honeſt man, and 
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To make them oblerv-d 71 
The functions and duties of the prince in this reſpect ibid. 
How he ought to diſtributę juſtice ibid. 


He ought to ellabliſh judges of knowledge and integrity ibid. 
The ordinary courts fhould determine cauſes relating to the 
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revenue 72 
There onght to be eſtabliſned ſapreme courts of juſtice where- 
in cabſes thould be finally determined ibid. 
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The prince ought to preſerve the forms of juſtice 73 
The priace ought to maintian the authority of the judges ibid. 
Of dutribative juſtice, Ihe diitriburion of employments and 


rewards | ibid, 
The foundation of the right of puniſhing the guilty 74 
t the Jaws agaiaſt criminais ibi 


Of the degree of panllument 
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$ 172 Of the execution of the laws 75 
173 Of the right of granting a pardon 78 
174 Of policy ibid. 
175 Of the duels, or private combats ibid. 
176 The means of putting a ſtop to this diſorder 77 
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The third Object of a good Government is to fortify itſelf again A.- 


tacks from without, 
177 A nation ought to fortify itſelf againſt attacks from without 79 


178 Of the power of a nation v9 
179 The multiplication of the citizens ibid, 
180 Of valour 81 
181 Of other military virtues ibid. 
182 Of riches 82 
183 Of the revenues of the ſtate and taxes ibid. 
184 The nation ought not to encreaſe its power by illegal means 

ibid, 
185 Power 1s relative to that of others 83 
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Of the Glory of a Nation. 


186 The advantages of glory ibid. 
187 How true glory, which is the duty of a nation, is to be ac- 

quired ibid, 
188 The duty of the prince | | $4 
189 The duty of citizens ibid, 
190 The example of the Swiſs 8 


191 Attacking the glory of a nation is doing it an injury ibid. 
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Of the Protection ſought by a Nation, and its woluntary Submi/ion to 


a foreign Power. 


192 Of the protection ibid. 
193 Voluntary ſabmiſſion of one country to another 80 
194 Several kinds of ſubmiſſion ibid. 
195 The right of citizens when the nation ſubmits to a foreign 

wer ibid. 
196 Theſe pacts annulled by the failure of protection 87 
197 Or by the infidelity of the protected ibid. 
195 And by the enterprizes of the protector ibid. 


199 He the right of the nation protected is loſt by its flence 88 
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How a Country may ſeparate itſelf from the State of wvhich it is a Mem 
ber, or renounce the Obedience of it's Sovereign when it 15 no preteded. 


200 The difference between the preſent caſe and thoſe in the pre- 
ceding chapter | ibid. 
201 The duty of the members of a ſtate, where the ſubjeQs of a 
prince are in danger 89 
202 Their right when they are abandoned ibid. 
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Of the Eftablihment of a Nation in a Country. 


& 203 The poſſeſſion of a country by a nation go 
204 Its riglit over the parts in its poſſeſſion ibid. 
205 The pole ſſion of the empire in a vacant country ibid, 
206 Anotner manner of poſlctling the empire of a country I 
207 How a nation appropriates to itſelf a deſert country ibid. 
208 A queſtion on this iubject ibid. 
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If it be pot mĩcted to polleſs a part of a country, in which there 
are Hund none but a ſmall number of waudering people 92 
Of colonics ibid, 
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OF the Cruntry, and the ſeveral Things that relate to it. 


What is our country 93 
Of che citizens and natives ibid. 
Of the inhabitants ibid. 
Naturalization 94 
Of the children of citizens born in a foreign country ibid. 
Ct children born at ſea ibid. 
Of the children born in the armies of the ſtate, or in the houſe 
of its min ĩſter at a foreign court ibid. 
Of the domicil 95 
Of vagabouds ibid. 
If a perſon may quit his country ibid. 
Ho a perſon may abſent himſelf for a time 90 
Tue variation of the political laws in this reſpect. Theſe mutt 
be obe yed ibid. 
Caſes in which a citizen has a right to quit the country 97 
Of emigravts ibid, 
Sources of taetr right ibid. 
It the tovere!gn endeavours to deprive them of this right, he 
does them an injury 98 
Of ſupplicants ibid. 
Of exile and baniſhment ibid. 
Ine exile and banithed men have a right to live elſewhere 99 
Ihe nature cf this right ibid. 
The duty of nations towards them ibid. 
A nation cannot punith faults committed out of its territories 
100 


If the public ſecurity of the human race is not concerned ibid. 
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Of fablic, cenmmon, and private Proepertye 


f what the Romans called res communes 101 
ihe entire wealth of a nation and its diviſions ibid. 
I'wo ways of acquiring puhlie property ibid. 
The revenues of the public property are naturally at the ſo- 
verre gn's Gn poral 101, 102 
Ihe nation may grant him the uſe and property of the common 

goods ibid. 
It a/ atiow um the da:nain, and reſerre d uſe ef it ibid. 
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$ 240 Of taxes . - __ 102 
241 The nation may reſerve to itſelf the right of eſtabliſhing _ 
ibid, 

242 Of the ſovereign who has this power 103 
243 The duties of the prince with reſpect to taxes ibid, 
244 Of the emment domain affixed to ſovereignty ibid. 
245 Of the government with reſpect to public property 104 
246 The ſuperior may make laws with reſpect to the uſe of things 
poſſeſſed in common ibid. 

247 Of the alienation of the goods of a community ibid. 
248 Of the uſe ot common property = bog 
249 The manner in which each ought to enjoy it ibid. 
250 Of the right of prevention in their uſe ibid. 
251 Of the ſame right in other caſes ibid. 
252 Of the preſervation and reparation of things in common 106 
253 The duty and right of a ſovereign in this reſpect ibid. 
254 Of private property f ibid. 
255 The ſovereign may ſubmit them to political laws ibid. 
256 Of inheritances 107 
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Of the Alienation of the public Property, or the Demain, and that of a 


Part of the State. 


257 The nation may alicnate its public property ibid. 
258 The duties of a nation in this reſpect ibid. 
259 Thoſe of the prince 108 
260 He cannot alieaate the public property ibid. 
261 The nation may give him the tigut of doing it ibid. 
262 The rules on this iubject with reipect to treaties between nation 
and nation ibid. 
263 Of the alienation of a part of the ſtate 1 
264 The right of thoſe diſmembered ibid, 


265 Whether the prince has power to diimember the ſtate ibid. 
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Of Rivers, Streams, and Lakes. 


265 Of a river that ſeparates two territories 110 
267 Of the bed of a river which is dried up on its taking another 
courſe 111 
268 Of che right of alluvion ibid. 
269 If the alluvion produces any change with reſpects to the rights 
on a river 112 
270 What is the caſe when the river changes its bed ibid. 
271 Of works tending to turn the current 11 
272 Or in general prejudicial to the rights of others ibid. 
273 The rules in relation to two oppoſite rights ibid. 
274 Of lakes 114 
275 Of the increaſe of a lake - . -_ 
276 Land formed on the banks of a lake uw 
ibid. 


277 Of the bed of a lake dried up 


278 Of the juriſdiction over lakes and rivers ibid, 
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| Of the Sea. 

5 279 Of the ſea and its uſe 115 
280 If the ſea can be poſſeſſed, and its dominion appropriated 116 
281 Nobody has a right to appropriate to himſelf the uſe of the 

open ſea ibid, 

282 The nation that attempts to exclude another, does it an injury 
ibid, 

283 It even docs an injury to all nations ibid. 
284 It may acquire an excluſive right by treaties 117 
285 But not by preſcription and long uſe ibid. 
286 lf it be not in virtue of a tacit agreement ibid. 
287 The ſea near the coaſts may become a property ibid. 
288 Other reaſons of appropriatiug the ſea bordering on the coaſts 
| 118 

289 How far this poſſeſſion may extend ibid. 
290 Of bauks and ports 119 
291 Of bays and ſtreights 120 
292 Of ſtreights in particular ibid. 
293 The right to wrecks ibid, 
204 Of the ſea ineloſed within the territories of a nation ibid. 
295 Of the parts of the ſca poſſeſſed by a power that are not with - 
in his juriſdiction 121 
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Of a Nation conſidered relatively to others. 


C 
Of the commen Duties of a Nation towards others, or of the Offices of 


Humanity betxveen Nations, 


1 OUNDATION of the common and mutual duties of na- 


tions 123 
2 Offices of humanity and their foundation 124 
3 General principles cf all the mutual durics of nations 125 
4 Duties of a nation for the conſervation of others ibid. 
5 It is to aſſiſt a nation under famine, or any other calamities 126 
6 To contribute to the perfection | ibid. 
But not by force 127 
8 Of the right of acquiring the offices of humanity ibid. 
9 Of the right of judging whether they are to be granted 128 
10 A nation is not to compel another to perform thoſe offices the 
denial of which is no wrong ibid. 

11 Of the mutual love of nations ibid. : 
12 Every one to cultivate the friendſhip of others ibid. 
13 To perfect itſelf with a view to the advantage of others, and ſet 

them good examples 129 ; 

14 To take care of their glory | ibid. 

15 The diſſerence of religion is not to exclude the duties of huma- I 

. nity ibid. 1 
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6 16 Rule and meaſure of the offices of humanity 129 
17 Particular limitation with regard to the prince 131 
18 No nation is to hurt others ibid. 
19 Of offences 132 
20 Ill cuſtom of the ancients ibid. 
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Of the mutual Commerce of Nations, 


21 Of the mutual commerce of nations ad. 
22 We ſhould favour trade 133 
23 Of the freedom of trade | bil. 
24 Of the right of trading belonging to nations ibid. 
25 Every one is to judge whether it be proper for it to trade ibid. 
26 Neceſlity of treaties of commerce | 134 
27 General rule concerning theſe treaties ibid, 
28 Duty of nations in making theſe treaties 923 


29 Perpetual or temporal treaties are revokable at pleaſure 133 
30 Nothing contrary to the tenour of a treaty can be granted to a 


third party ibid, 
31 How lawful to deprive oneſelf by treaty of trading with another 
nation ibid. 
32 A nation may abridge its commerce in favour of another ibid, 
33 May appropriate a trade to itſelf 1:6 
34 Of conluls ibid. 
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Of the Dignity and Equality of Nations, of Titles, aud other Marks of 


Honour, 
35 Of the dignities of nations or ſovercign ſtates 38 
36 Of their equality ibid. 
37 Of precedency ibid. 
38 The form of government is foreign to this queſtion ibid. 


39 A ſtate ought to keep its rank, notwithſtanding the changes in 
the form of its government 139 
40 In this reſpect, treaties and eſtabliſhed cuſtoms ought to be ob- 


ſerved ibid. 

41 Of the name and honours given by the nation to its conductor 
140 

42 If a ſovereign may attribute to himſelf what title and honours bo 
pleaſes ibid. 

43 The right of other nations in this reſpect ibid. 
44 Ot their duty f ibid. 
45 How they may ſecure titles and honours 141 
40 They ought to conform to general cuſtom ibid. 
47 Of che natural reſpect, which ſovereigns owe to each other 142 
48 How a ſovereign ought to maintain his dignity ibid, 
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Of the Right to Security, the Effects of the Severeignty, ard the Indepen- 


"+. 
4 
th 


dence of Nations, 


49 Of the right of ſecurity ibid. 
50 It produces the right of reſiſtance 143 
51 And that obtaining reparation ibid. 
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2 And the right of puniſhing : : 1 
53 The right of all the people againſt a miſchievous nation ibid. 
54 No nation has a right to interfere in the government of another 


ſtate ibid. 

55 One ſovereign cannot make himſelf the judge of the conduct of 
another 144 

56 How it is permitted to enter into the quarrel between a ſovereign 
and his ſubjects ibid. 

7 The right ot not ſuffering foreign powers to interfere in the af- 
fairs of government 145 

58 Of theſe rights with reſpect to religion | ibid. 
59 No nation can be conſtrained with refpect to religion 146 
60 Or the orice of humanity oa the ſubject ot miſſionaries ibid. 
61 Circumſpectioi ought to be uſed 147 
62 What a ſovereign may do in tavour cf thoſe who profeſs his re- 
ligion in another ſtate ibid, 
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OF the Obſervation of Juſtice between Nations. 


63 The neceflity of the obſervation of juſtice in human ſociety 148 
64 The obligation of all nations to cultivate and obſerve juſtice ibid. 


65 The right of not ſuffering injullice ibid. 
66 This right is perfect ibid. 
67 It produces, the right of defence 149 
68 The right of doing ourſelves juſtice ibid. 
69 The right of punithing the unjuſt ibid. 
70 The right of all nations againſt one that openly deſpiſes _— 
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Of the Concern a Nation may have in the Adliaus of its Citi ens. 
71 Ihe ſovereign ought to revenge the injuries of the ſtate, and to 


protect the citizens ibid. 
72 He ought not to ſuffer his ſubjects to offend other nations, or 
their citizens 150 
73 We» ought not + impute to a nation the faults of individuals ibid. 
74 Unleſs it approves or ratifics them ibid. 
75 The conduct to be obſerved by the offended ibid. 
76 The duty of the aggreſſor's ſovereign ibid. 
77 If he refuſes juſtice he takes upon himſelf a ſhare of the fault 
and offence 151 
78 Another caſe in which the nation is guilty of the crimes of ho 
citizens ibid, 
. 
Of the Domain in regard to different Nations. 
79 General effect of the domain 152 
80 What js comprehended in the domain of a nation ibid. 
81 The goods of the citizens, are the goods of the nation with re- 
ſpect to foreign nations ibid. 
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vereiguty . 
84 Of juridiction ; : ibid. 
335 Effects of the juriſdiction in foreign countries 154 
” $6 Ol deſerts and uncultivated places 155 
b 87 The duty of the nation in this reſpect : ibid, 
> $8 Of the right of polleſling things that have not yet found a 
3 maſter ibid. 
7 89 Rights granted to other nations 156 
go It is not allow=ble to drive a nation out of a country which 
it inhabits : ibid. 
1 Nor extend by violence the bounds of empire ibid. 
2 The limits of territories ought to be carefully ſettled ibid. 
Of the violatior of territory 5 157 
4 Of the prohibition to enter the territory : ibid. 
95 Of a land potſviſed by ſeveral nations at the ſame time ibid. 
95 Of a land poſſeiſed by a private perſon 158 
97 Independent families in a country ibid. 
1 98 Poſſeſſion of certain places only, or of certain rights in a va- 
. cant country 159 
. 
C Rules with reſpect to F oreigners. 
9h The general idea of the conduct the ſtate ought to have 
towards ſtrangers ibid. 
- 100 Of the entering the territory ibid. 
101 Strangers are ſubject to the laws | 160 
102 And puniſhable according to the laws ibid, 
103 Who is the judge of their diſputes ibid, 
104 The protection due to ſtrangers 161 
J 105 The duties of a ſtranger ibid, 
; 106 Lo what taxes he is ſubject ibid. 
107 — continue members of their own nation ibid, 
108 The ſtate has no right over the perſon of a ſtranger ibid. 
109 Nor of his wealth 162 
” 110 Who are the heirs of a ſtranger ibid, 
* 111 Of the teſtament of a foreigner ibid. 
112 Of the right of eſcheatage 163 
\ 113 The right of foreign duties 164 
114 Of immoveables poſſeſſed by an alien ibid. 


115 Marriages of aliens 165 
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Mile Rights which belong te all Natient after the Iutreducion Do- 


main and Property, 
116 What are the rights of which men cannot be deprived ibid. 
117 Of the right which remains of the primitive communion ibid, 
118 Of the right which remains to cach nation with reſpect 


to what belongs o others ibid. 
119 Of the right of neee ſſity ibid. 
125 Ol the right of procuring proviſions by force 166 
121 Of the right of making uſe of the things that belong to 
others ibid. 
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$ 122 Of the right of carrying off women 165 
123 Of the right of paſſage 167 
124 And of procuring what we want ibid. 
125 Of che right of inhabiting a foreign country ibid. 
126 Of things, the uſe of which is inexhauſtible 163 
127 Of the right of innocent uſe ibid, 
128 Of the nature of this general right 169 
129 And in caſes not doubtful ibid. 
130 Of che exerciſe of this right between nations ibid. 
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Duties towards others, with reſpect to their innocent uſe, 


131 The general duty of the proprietor 170 
132 Of innocent pallage ibid. 
133 Sureties may be required — >, 
134 Of the paſſage of merchandize ibid. 
135 Ot abode in the country ibid. 
130 How people ought to act with reſpect to ſtrangers who 
deſire a perpetual reſidence ibid. 
137 Of the right proceeding from a general permiſſion 172 
138 Of a right granted in ſorm of a benefit 173 
139 Ihe nation ought to be courteous ibid. 
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Of Uſucaption and Preſcription among Nat jonss 


140 The definition of uſt.caption and preſcription ibi! 
141 That uſucaption and preicription are derived from the law 

of nature 174 
142 What is required to found the ordinary preſcription 175 
143 Of preſcription immemorial ibid. 
144 Of him who alleges reaſans for his ſilence 176 
145 Of him who ſuthciently ſhews, that he would not abandon 

his right | ibid. 
146 Preſcription founded on the actions of the proprictor ibid. 


147 Uiucaption and preicription take place between nations ibid, 
148 It is more diſficult to found them among nations on a preſump- 


tive deſertion 177 
149 Other principles that enforce preſcription ibid. 
150 Of the voluntary law of nations on this ſubject ibid. 
151 Of the right of treaties or of cuſtom in this matter 178 
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Of Treaties of Alliance, and other Public Treaties, 


152 The nature of treaties ibid, 
153 Of pattions, agreements, or conventions ibid, 
154 By whom treaties are made ibid. 
155 If a ſlate under protection may conclude treaties 179 
156 Treaties concluded by proxies or plenipotentiaries ibid. 
157 Of the validity of treaties 189 
I;8 Injury does not render them void ibid. 
159 The duty of nations in this reſpect ibid, 
160 The nullity of treaties pernicious to the ſtate. ibid 
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181 

162 If it be permitted to enter into an alliance with thoſe who do 
not profeſs the true religion ibid. 

163 The obligation of obſerving treaties ibid. 
164 The violation of a treaty is an injury 182 


165 Treaties cannot be made contrary to thoſe that ſubſiſt ibid. 
166 How treaties may be concluded with ſeveral nations, wich the 


ſame view ibid. 

167 The moſt ancient ally ſhould be preferred 183 
168 We owe no aſſiſtance in an unjuſt war ibid. 
169 General diviſion of treaties. Of thoſe that relate to things 
already due by the laws of nature ibid. 

170 Of the colliſion of the treaties with the duties we owe to our- 
ſelves ibid. 

171 Of treaties that promiſe merely the doing no injury 18. 
172 'Treaties concerning things that are not naturally due. Ot 
treaties equal ibid, 

173 The obligation of preſerving equality in treaties 185 
174 The difference between equal treaties and equal alliances 
| ibid. 

175 Of unequal treaties and unequal alliances 186 
176 How an alliance with diminution of ſovereignty may annul 
preceding treaties 183 

177 We ought to avoid as much as poſlible making unequal alli- 
ances ibid. 

178 The mutual duties of nations with reſpect to unequal alliances 
ibid. 

179 In thoſe that are unequal on the moſt powerful fide 189 
180 How inequality of treatics and alliances may be conformable 
to the law of nature ibid. 

181 Of inequality mpoſed by way of w 190 
182 Other kinds of which we have ſpoken elſewhere ibid. 
183 Of perſonal and real treaties ibid. 
184 The names of contracting parties in the trcaty do not render it 
perſonal ibid. 

185 An alliance made by a republic is real ibid. 
186 Of treaties concluded by kings or other monarchs 191 
187 Treaties perpetual, and for a certain time ibid. 
188 Treaties made for the king and his ſucceſſors ibid. 


189 T:caties made for the good of the kingdom ibid. 
190 How preſumption ought to be founded in doubtful caſes 192 
191 That the obligations ard rights reſulting from a real treaty 

1 to the ſucceſſors 193 
192 Of treaties accompliſhed once for all, and perfected ibid. 


193 Of treaties already accompliſhed on the one part 194 
194 The perſonal alliance expires if one of the contracting powers 
ceaſes to reign 195 

195 Of treaties in their own nature perſonal ibid, 
196 Of an alliance concluded for the defence of the king and the 
royal family ibid. 

197 What is the obligation of a real alliance, when the king who 
1s the ally is driven from the throne. en 2 
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Of the Difelution and Renewal of Treaties. 


$ 198 Of the expiration of the term of alliances 197 
199 Of the renewal of treaties ibid. 
200 How a treaty is broken when it is violated by one of the con- 

tracting powers | 198 
201 The violation of one treaty does not break another ibid. 


202 That the violation of one article in a treaty may occaſion the 
breaking the whole 199 
203 The treaty is void by the deſtruction of one of the contracting 


powers 200 
204 Ot the alliances of a ſlate that has at length paſſed under the 
protection of another ibid. 
205 Treaties diſſolved by common agreement 201 
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Of other public Conventions, of theſe that are made by inferior Poxvers, 


in particular of the Agreement called in Latin Sponſio, and of Con- 
wentions of Sovereigns with private Perſons. + 


206 Of conventions made by ſovereigns ibid. 
207 Of thoſe made by inferior powers 202 
208 Of treaties concluded by a public perſon, without orders from 
the ſovereign, or without ſufficient power ibid. 

209 Of the agreement called Sn 203 
210 The ſtates not bound by a like agreement ibid. 
211 To what the promiſer is bound when it is diſowned 204 
212 To what the ſovereign is Lound 206 
213 Of the private contracts ot to; creigns 209 
214 Of thoſe made with private perſons in the name of the ſtate 
ibid, 

215 They oblige the nation and the ſacceſſors 210 
216. Of the debts of the fovcreign and the ſtate ibid, 
217 Oof the denations of the ſovereign 211 

CHAP. XV. 
Of the Faith of Treaties. 

218 Of what is ſacred among nations ibid. 
219 Treaties are ſacred between nations 212 
220 Ihe faith of treaties is ſacrcd ibid. 


221 He who violates his treaties, violates the law of nations ibid. 
222 The right of nations againſt him who deſpiſes the faith of 


treaties ibi 
223 The law of nations violated by the popes 213 
224 This abuſe authoriſed by princes 214 
225 The uſe of an oath in treatics, It does not eonſtitute the ob- 

ligation ibid. 
226 It does not change the nature of obligations 215 
227 It gives no pre-eminence to one treaty above another ibid. 
228 It cannot give force to a treaty that is invalid ibid. 
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229 Of aſſeveration N 215 
230 The faith of treaties does not depend on the difference of re- 
ligion 216 

231 Precaution taken in preparing treaties ibid. 
232 Of ſubterfuges in treaties ibid, 
233 How far an interpretation manifeſtly falſe is contrary to the 

n faith of treaties ibid. 
234 Of tacit faith 217 
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Of Sureties given for the Ob/ervation of Treatics. 


235 Of guarantees ibid, 
236 Guarantces have no right to interfere unaked in the execution 
of a treaty 218 
237 The nature of the obligation it impoſes - ibid. 
238 The guaranty cannot be injurious to a third perſon 219 
239 Duration of the guaranty ibid. 
240 Of treaties of ſecurity idid. 
241 Of pawns, ſecurities, and mortgages ibid. 
242 Of the rights of a nation in what relates to a pledge 220 
243 How he is obliged to reſtore it | ibid. 
244 How it may be appropriated ibid. 
245 Of hoſtages ibid. 
240 What right a ſovereign has over hoſtages 221 
247 The liberty alone of hoſtages is given as a pledge ibid. 
248 When they ought to be ſent back ibid. 
240 Whether they may be detained on any other account ibid. 
250 They may for their own actions 222 
251 Of the ſuppor: of the hoſtages ibid. 
252 A ſubject cannot reſuſe being an hoſtage 223 
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PRELIMINARIES. 


Idea and general Principles of the Law of Nations. 


ATIONS or ftates are bodies politic, ſocieties of men united 58 r. 
together to procure their mutual fafety and advantage by What is 
means of their union. — 

Such a ſociety has its affairs and intereſts, it deliberates and ſtate. 
takes reſolutions in common, and thus becomes a moral perſon, | . $ 2. 
having an underſtanding and a will peculiar to itſelſ, and is ſuſcep- —— 
tible of obligations and laws. : 

To eſtabliſh on a ſolid foundation the obligations and laws of _ 5 3- 
nations, is the deſign of this work. The law of nations is the 97 — 
ſcience of the law ſubſiſtiug between nations or Hates and of the ob- of nations. 
ligations that flow from it. 

In this treatiſe it will appear, in what manner ſtates, as ſuch, 
ought to regulate ali their actions. We ſhall examine the obli- 
gations of a people, both with regard to themſelves and to others, 
and by that means diſcover the laws reſulting from thoſe obliga- 
tions. For the law being nothing more than the power of doing 
whatever is morally poſhble, that is, whatever is of advantage, 
and conſiſtent with duty; it is evident that the law is derived 
from duty, or from paſſive obligation ; the obligation we are 
under to act in ſuch a manner. It is therefore neceſſary that a 
nation ſhould inform itſelf of its obligations, not only to avoid 
the violation of its duty ; but alſo to be able to know with cer- 
tainty its own rights, or what it may lawfully require from others. 

Nations being compoſed of men naturally free and independent, 54. 
and who, before tne eſtabliſhment of civil ſocieties, lived together 2 _ 
in the ſtate of nature, nations, or ſovereign ſtates, are to be con- tions — 
ſidered as ſo many free perſons living together in the ſtate of ſtates ought 
natute. I rag 
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It is evident from the law of nature, that all men being natu- 
rally free and independent, they cannot loſe theſe bleſſings without 
. their own conſent. Citizens cannotenjoy them fully and abſolute] 
in any ſtate, becauſe they have ſurre::dered a part of theſe privi- 
leges to the ſovereign. But the body of the nation, the ſtate, re. 
mains abſolutely tree and independent with reſpect to all men, or 
to foreign nations, while it does not voluntarily ſubmit to them, 
8 5. Men being ſubject to the laws of nature, and their union in 
1 civil ſociety not being ſuſhcieat to free them from the obligation 
=x of obſerving theſe laws, ſince by ihis union they do not ceaſe. to 


I » 6 
ſubject. be men; the entire nation, whole common will is only the reſult 
of the united wills of the citizens, remains ſubject to the laws of 
nature, and is obliged to reſpect them in all its proceedings. 
And ſince the law aiifes from the obligation, as we have juſt ob- 
ſerved (§ 3.) the nation has allo the ſame laws that nature has 
given to men, tor tic performance of their duty, 
* We mutt then apply to nations the rules of the law of nature, 
In what the in order to diſcover what are their obligations, and what are 


law of na- their laws; conſequently the /aw 7 ati ns is originally no more 

trons origt- than the law o nature apfplird to nations. But as the appli- 

nally con- . - ; . 1 0 

fits. cation of a rule cannot be juſt and reaſonable, if it be not 
made in a manner ſuitable to the ſubject; we are not to be- 
lieve that the law of nations is precitely, and in every caſe, the 
ſame as the law of nature, the ſubjects of them only excepted ; 
ſo that we need only ſubſtitute nations for individuals. A ſtate 
or civil ſociety is a ſubject very different from an individual of 2 
human race : whence, in many caſcs, there follow, in virtue of 
the laws of nature themſelves, very different obligations and 
rights; for the ſame general rule applied to two fubjects can- 
not produce exactly the ſame cecitons, when the ſubjects are 
different; ſince a particular rule that is very juſt with reſpect 
to one ſubject, is not applicable to another ſubject of a very dif- 
ferent nature. There are then many caſes in which the law of 
nature does not determine between ſtate and ſtate, as it would 
between man and man. \Ve mult theretore know how to ac- 
commodate the application of it to different ſubjects; and it is 
the art of applying it with a juſtneſs founded on right reaſon, that 
renders the law of nations a diſtinct ſcience. 

83 We call that the neceſſary laiv of nations that conſiſts in the 
Definition application of the law of nature t nations. It is ngceſſary, be- 
of che ne- cauſe nations are abſolutely obliged to obſerve it. This law con- 
1 tanis the precepts, preſeriged by the law of nature to ſtates, to whom 

that law is not lefs obligatory than to individuals; becauſe ſtates 
are compoled of men, their refolytions arc taken by men, and the 
law of nature is obligatory to all men, under whatever relation 
they act. This is the Jaw which Grotius, and thoſe who follgw 
him, call the internal law of nations, on account of ity being ob- 
ligatory to nations in point of conſcience, Several term it the 
natural law of nating, 
| Since 
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Since then the neceſſary law of nations conſiſts in the application it is immu» 
of the law of nature to ſtates, and is immutable, as being founded 
on the nature of things, and in particular on the nature of man; 
it follows, that the neceſſary law of nations is immutable. 

Whence, as this law is immutable, and the obligations that L. 
ariſe from it neceſſary and indiſpenſible; nations can neither neither 
make any changes in it by their conventions, diſpenſe with it change it, 
themiclves, nor teciprocally, with reſpect to each other. 1 

This is the principle by which we may diſtinguiſh lawful con- obligat. ons 
ventions or treaties, from thoſe that are not lawful ; and inno- that flow 
cent and rational cuſtoms from thoſe that are unjuſt and cen- from i. 
ſurable. 

There are things juſt, and permitted by the neceſſary law of 
nations, which ſtates may agree to eitabliſh between each other, 
and which they may conſecrate and ſtrengthen by manners and cui- 


toms. There are alſo thoſe that are indifferent, which different ſtates 


may agree to eſtabliſh at pleaſure by treaties, or introduce ſuch 
— Be or ſuch practice as they ſhall think proper. But all the 
treaties and all the cuſtoms contrary to what the neceſſaty law of 
nations preſcribes, or that are ſuch as it forbids, are unlawtul. 


We ſhall hereafter find that they are not always ſuch as are agree- 


able to the internal law of nature or of conteience, and that for 
reaſons which ſhall be given in their proper place, theſe conven- 
tions, or theſe treaties, are only valid by the external law. Na- 
tions being free and independent, though the actions of one of 
them are illegal and are condemned by the jaws of conicience, 
the others are obliged to bear with them, when thoie a-tions do 
not injure their perfect rights. The liberty of one nation will 
not remain entire, if the others arrovate to themfelv's an iuſpec-— 
tion into the rules of its conduct, þ or tliis mutt be coirary to 
the law of nature, which declares every nation irec and indepen- 
dent of others, 

Man is ſo formed by nature, that he cannot {uffer by himſelf, 8 10. 
and he neceflarily ſtands in need of the atkitance and tuoport of ans ws 
creatures like himſelf, to preferve and perfect his own being, and ted by 
to enjoy the life of a rational animal. This is tuiRciently proved nature. 
by experience. We have initances of men nourithed among the 
bears, who had neither a language, nor the ute of reaion, and like 
the beaſts, had only the ſenſual powers. We ſee moreover that 
nature has refuſed men the natural ſtrength and arms with which 
ſhe has furniſhed other animals, giving them, initead of theſe ad- 
vantages, thoſe of realon and ſpeech, or at leait the power of ac- 
quiring them by a commerce with their fellow beings. Speech 
enables them to converſe with each other, and enables them to 
extend, and raiſe to perfection, their reaſon and knowledge; and 
being thus rendered intelligent, they find a thouſand methods of 
preſerving themſelves, and tupplying their wants. Every one alfo 
becomes ſenſible that he can neither live happily, nor improve 
himſelf without the aſſiſtance and converſation ot others. Since 


then nature has thus formed mankind, it is a manifeſt proof * 
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ſhe deſigned they ſhould converſe with one another, and grant to 
each their mutual aid and aſſiſtance. 

From hence is deduced that natural ſociety eſtabliſhed among 
men. The general law of ſociety is, that each ſhould do for 
others whatever their neceſſities require, and they are capable of 
doing, without neglecting what they owe to themſelves : a law 
which all men ought to obſerve, in order to live agrecably to their 
nature, and in conformity to the views of their common Creator : 
a law that our own ſafety, our happineſs, our moſt precious ad- 
vantages, ought to render ſacred to every one of us. Such is the 3 
ceneral obligation that binds us to the obſervance of our duty : 4 
let us fulfil it with care, if we could wiſely endeavour to promote f 
our higheſt happineſs. 

It is eaſy to conceive the felicity the world would enjoy, were 
all men willing to obſerve the rule that has been juſt laid down, 
On the contrary, if every man would think ſolely and imme- 
diately for himfelf, and would do nothing for others, all mankind 
would be very unhappy. Let us then endeavour to promote the 
happineſs of all ; thus all will endeavour to promote ours, and we 
ſhall eſtabliſh our felicity on the moſt ſolid foundation. 
| The univerſal ſociety of the human race beiag an inſtitution of 
| *. 5. nature, that is; a neceſlary conſequence of the nature of man, all 

tween na · men, in whatſoever ſtation they are placed, are obliged to cultivate 
tions. and diſcharge its duties. They cannot diſpenſe with it by any 
convention, or private aſſociation. When they unite in civil ſo- 
ciety, in order to form a ſeparate ſtate, or nation, they may juſtly 
enter into particular engagements towards thoſe with whom they 
| aſſociate themſelves ; but they are ſtill under the obliFation of 
| performing their duty to the reſt of the human ſpecies. All the 
| difference conſiſts in this, that having agreed to act incommon, and 
having referred their rights, and ſubmitted their will, to the body 
of their ſociety, in every thing that concerns their common wel- 
fare; from thence forward that body, that ſtate, and its con- 
ductors, are to fulfil the duties of humanity towards ſtrangers, in 
every thing that no longer depends on the liberty of private per- 
ſons ; and the ſtate is particularly to obſerve them with the other 
ſtates. We have already ſeen (S 5.) that men, united in ſociety, 
remain ſubject to the obligations impoſed upon them by human 
nature: that ſociety, conſidered as a moral perſon, from its hav- 
ing an underſtanding, volition, and ſtrength peculiar to itſelf, is 
therefore obliged to live with other ſocieties, or ſtates, as a man 
was obliged, before theſe eſtabliſhments, to live with other men, 
that is, according to the laws of the natural ſociety eſtabliſhed 
among the human race; obſerving the exceptions that may ariſe 
from the difference of the ſubjects. 


$ 12, As the end of the natural ſociety eſtabliſhed between all man- 
i= Leg kind, is their lending their mutual aſſiſtance towards their own 


fociety of Perfection and that of the ſtate ; and as the nations conſidered as 
nations. fo many free perſons who live together in a ſtate of nature, are 
obliged to cultivate between each other this intercourſe of huma- 
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nity ; the end of the great ſociety eſtabliſhed by nature between 
all nations is alſo a mutual aſſiſtance for the improvement of them- 
ſelves and their ſtate. 

The firſt general law, which the very end of the ſociety of na- he gene- 
tions diſcovers, is, that each nation ought to contribute all inits ral obliga- 
power to the happineſs and perfection of others, 1 

But the duty towards ourſelves, having inconteſtibly the ad- Pc 
vantage over our duty with reſpect to others, a nation ought in The expli- 
the firit place, preferably to all other conſiderations, to do what- cation of 
erer it can to promote its own happineſs and perfection. (I ſay ener- 
whatever it can, not only in a phy/ical, but in a moral ſenſe, that 
is, what it can do lawfully, — conſiſtegtly with juſtice and in- 
tegrity.) When therefore it cannot contribute to the welfare of 
another, without doing an eſſential injury to itſelf, the obligation 
ceaſes on this particular occaſion, and the nation is conſidered as 
under an impoſſibility of performing that oſſico. 

Nations being free and independent of each other, in the fame 8 7. 
manner as men are naturally free and independent, the ſecond The fecond 
general law of their ſociety is, that each nation ought to 133 
be left in the peaceable enjoyment of that liberty it has derived 3 
from nature. 'The natural ſociety of nations cannot ſubſiſt, if pendence of 
the rights each has received from nature, are not reſpected, A- tions. 
None would willingly renounce its liberty; it would rather break 
off all commerce with thoſe that ſhould attempt to violate it. 

From this liberty and independence it follows, that every na- _ $ 16. 
tion is to judge of what its conſcience demands, of what it can be tay my 
or cannot do, of what is proper or improper to be done; and beriy. 
conſequently to examine and determine whether it can perform 
any otfice for another, without being wanting in what it owes 
to ittelf. In all caſes then, where a nation has the liberty of 
judging what its duty requires, another cannot oblige it to act in 
ſuch or ſuch a manner. For the attempting this would be doing 
an injury to the liberty cf nations. A right to offer conſtraint 
to a free perſon, can only be invelted in us, in ſuch caſes where 
that p-rſon is bound to perform ſome particular thing for us, or 
from a particular reaſon that does not depend on his judg- 

— z or, in a word, where we have a complete authority over 
im. 

In order perfectly to underſtand this, it is neceſſary to obſerve, 5 17. 
that the c hHgation, and the right correipondent to it, or lowing — + 
from it, is diſtinguithed into externa/ and internal, The obliga- ,1;...tions 
gation is internal, as it binds the conſcience, and as it compre- and |.wains 
hends the rules of our duty: it is externa), as it is conſidered tervatoad 
relatively to other men, and as it produces ſome right between — 
them. The internal obligation is always the fame in nature, impericct. 
though it varics in degree : but the external obligation is divided ; 
into perfect and imperfeet, and the right that r ſults from it is alſo 
perfect and imperfett, The perfett rizht is that to which is 
Joined the right of conſtraining thoſe who refule to fulal the 

obligation relulting from it; and the inge right is that unac- 
companicd 
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companied by this right of conſtraint. The per/ſef obligation is 
that which produces the right of conſtraint; the imperfect gives 
another only a right to demand. 

It may now be comprehended without diſficulty, why the right 
is always imperfect, when the obligation which an{wers to it de- 
pends on the judgment of another. For in this caſe, was there 
a right of conitraint, it would no longer depend on the other to 
* what ought to be done in order to obey the laws of con- 
ſcience. Our obligation is always imperfect in relation to ano- 

ther, when the deciſion of what we have to do is reſerved to 
to ourſelves, and this deciſion is reſerved to us on all occaſions 

48 where we have a right to be free. BT. 
Th; — Since men are naturally equal, and their rights and obligations 
hey of na- are the ſame, as equally proceeding from nature, nations com- 
tions. poſed of men, conſidered as fo many free perions living together 

in the {tate of nature, are naturally equal, and receive from na- 
ture the ſame obligations and rights. Power or weaknels does 
not in this reſpect produce any difference. A dwarf is as much 
a man as a giant; a ſmall republic is as much a fovereign 
ſtate as the 3 powerful kingdom. 

829. From a neceſſary conſequence of this equality, what is per- 
—— mitted to one nation is permitted to all; and what is not petmit- 
lity. ted to one is not permitted to any other. 

5 20. A nation has then a right to perform what actions it thinks fit, 
— both when they do not concern the proper and perfect rights of 
ov rits any other, and when it is bound to it only by an /:7- nal, with- 
own ations out any perfect external obligation, and it is under no cxternal 
Jeet fer fee obligation. If it makes an ill ule of its liberty, it offends ; 
jurethe per. but others ought to ſutter it to do ſo, having no right to com- 
fe&t rights mand it to do otherwitec. 
of others. Nations being free, independent, and equal, and having a right 
Th? 1 judge according to the dictates of conſcience, of what is to 
dation of be done in order to fulfil its duties; the effect of all this is, the 
3 producing, at leaſt externally, and among men, a perfect equality 
nations, Of rightsberween nations, in the adminiſtration of their affairs, 
and the purſuit of their pretenſions, without regard to the intrin- 
ſic juſtice of their conduct, of which others have no right to form 
a definitive judgment; fo that what is permitted in one, is alſo 
permitted in the other, and they ought to be conſidered in human 
ſociety as having an cqual right. X 

Every one in fact pretends to have juſtice on his fide in the 
differences that may ariſe, and neither one nor the other ought to 
intereſt itielt in forming a judgment of the diſputes of other na- 
tions. The nation that has acted wrong, has offended againſt 
its conſcience; but as it may do whatever it has a right to per- 
form, it cannot be accuſed of violating the laws of ſociety. 

It is therefore neceſſary, on many occaſions, that nations 

. ſhould ſuffer certam things to be done, that are very unjuſt and 
blameable in their own nature, becauſe they cannot oppoſe it by 
open force, without violating the liberty of ſome particular m 
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OF THE LAW OF NATIONS, ly 
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and deftroying the foundation of natural ſociety, And ſince they 
are obliged to cultivate that ſociety, it is rightly preſumed, that 
all nations have conſented to the principle we have juſt eſta- 
bliſhed. The rules that flow from this principle, form what 
Mr. Wolfe calls the voluntary law of nations; and nothing pre- 
vents our uſing the ſame term, though we have imagined that 
we ought to deviate from that great man in our manner of eſta- 
bliſhing the foundation of thoſe laws. 

The laws of natural ſociety are of ſuch importance to the «£5 +4, | 
ſafety of all ſtates, that if they accuſtom themſelves to trample The law of 
them under their feet, no people can flatter themſelves with the hs 
hopes of ſelt-preſervation, and of enjoying tranquillity at home, jufratorsof 
whatever wiſe, juſt, and moderate meaſures they may purſue, tc Jaw of 
Now all men and all ſtates have a perfect right to thofe things C. 
that are neceſſary for their pre ervation ; ſince this right is equi- 
valent to an indilpentible obligation. All nations have then a 
right to repel by force, what openly violates the laws of the 
ſociety which nature has eſtabliched among them, or that directly 
attacks the welſare and ſafety of that ſociety. 

But care muſt he taken not to extend this law to the prejudice A — 4 of 
of the liberty of nations. All are free and independent, but ob- his law. 
liged to preſerve the laws of ſociety, which nature has eſtablithed 
among them; and fo tar obliged, that others have a right to re- 
preſs that which violates theſe laws ; all together have not there- 
fore any authority over the conduct of any one, farther than the 
intereſt of the natural ſociety is concerned. The general and 
common law of nations, wich refpect to the conduct of all ſove- 
reign ſtates, ouglit to be meaſured by the end of the aſſociation 
that ſubſiſts between them, 

The ſeveral engagements into which nations may enter, pro- 8 24, 
duce a new kind of the law of nations, called conventional, or of The con. 
zreaties. As It is evident that a treaty binds only the convgact- . 
ing parties, the conventional law of nations is not an univerfal tions or the 
but a particular l.w. All that can be done on this ſubject in a law of 
treatiſe on the law of nations, is therefore to give the general © 
rules that ought to be obſerved by nations in relation to their 
treaties. The particulars of the different agreements, relate to 
what paſſes between certain nations; but the law and the obliga- 
tions reſulting from it, is matter of fact, and belongs to hiſ- 


tory. 

Certain maxims and cuſtoms conſecrated by long uſe, and ob- * — 
ſerved by nations between each other as a kind of law, form the — 
ea/tomary law of naticns, or the cem of nations. This law is nations, 
founded on a tacit conſent, or if you will, on a tacit convention 
of the nations that obſerve it with reſpect to each other. Whence 


it appears, that it is only binding to thoſe nations that have 


adopted it, and that it is not univerſal, any more than conven - 


tianal laws. It muſt be here alfo ablexved of this cu/temary law, 
that the particulars relating to it, do not belong to a ſyſtematic 
Frcatiſe on the law of nations, but that we Qught to contine our- 

| | lelves 
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ſelves to the giving a general theory of it; that is, to the rules 
which here oughꝛ to be obſerved, as. well with reſpect to its 
effects, as in relation to the matter itſelf: and in this laſt reſpect, 
theſe rules will ſerve to diſlinguiſh the lawful and innocent cuſ- 
toms from thoſe that are unjuſt and illegal. t 
* _ When a cuſtom is generally eſtabliſhed, either between all the 
ral rule of Polite nations in the world, or only between thoſe cf a certain 
this law, continent, as of Europe, for example, or thoſe who have a more 
frequent correſpondence; if that cuſtom is in its own nature in- 
different, and much more if it be a wiſe and uſeful one, it ought 
to be obligatory to all thoſe nations who are conſidered as having 
given their conſent to it. And they are bound to obſerve it with 
' reſpect to cach other, while they have not expreſsly declared 
that they will not adhere to it. But if that cuſtom contains any 
thing unjuſt or illegal, it is of no force; and every nation is un- 
der an obligation to abandon it, nothing being able to oblige or 
rmit a nation to violate a natural law. 
© 27, Theſe three kinds of the law of nations, vo/untary, convention- 
Of the poſi- / 4 | oethe & the oabicer lon 8 
tive law of 4% and cnlomary, together compoſe the pit ive law of nations. 
vations, For they all proceed from the volition of nations; the voluntur; 
law, from their preſumed conſent; the conventional law, from 
an expreſs conſent ; and the cu/{omary law, from a tacit conſent : 
and as there can be no other manner of deducing any law from 
the will of nations, there are only theſe three kinds of the p 
law of nations. 

We have carefully diſtinguiſhed from them the natural or ne- 
ceſſary law of nations; without, however, treating of them ſepa- 
rately, But after having eſtabliſhed, with reſpe& to each, what 
the law neceſſarily preſcribes, we ſhall at length add, how and 
in what manner the deciſions of the voluntary law ought to be 
modiſied, or, which is the fame thing, in other terms, we ſhall 
explain, how, in virtue of the liberty of nations, and the rules 
of natural ſociety, the ex/-+na/ /aw that ought to be obſerved 
among them, differs in certain inſtances from the maxims of the 
internal law, which is always obligatory with reſpect to conſci- 
ence, As to the laus introduced by treaties, or by cuſtom, 
there is no room to fear that any one will confound them with 
the natural law of nations. They form that ſpecies of the law 
of nations, which authors have diſtinguiſhed by the name of ar- 


A 2 bitrary. 
mama To give at preſent a general direction, in relation to the 


regard to diſtinction between neceſſary and voluntary /aws, we hall ob- 
— = - ſerve, that the neceſ/ary lau being always obligatory with re- 
— ſpect to conſcience, a nation ought never to loſe tight of it, when 
luntary it deliberates on the part it is to take, in order to fulfil its duty; 
law. but when it is requiſite to examine what it may require from 

other ſtates, it ought to conſult the 34/unrary a, the maxims of 

which are conſecrated to the ſafety and advantage of univerſal 


ſociety, 
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Of Nations conſidered in themſelves, 


CHAT. L 
Of Nations or ſovereign States. 


A Nation or a ſtate is, as has been ſaid at the beginning of $ t. 


this work, a body politic, or a ſociety of men united toge- —— fate 


ther to promote their mutual ſafety and advantage by means of reignty> 


their union. 

From the very deſign that induces a number of men to form a 
ſociety that has its common intereſts, and ought to act in concert, 
it is neceſſary that there ſhould be eſtablithed a public authority, 
to order and direct what ought to be done by each in relation to 
the end of the affociation. This political authority is the ſove- 
reignty, and he, or they who are inveſted with it are the ſovereign. 

t is evident from the very act of the civil or political aſſocia- 52. 
tion, that each citizen ſubjects himſelf to the authority of the entire The author- 
body, in every thing that relates to the common welfare. The 1 
authority of all over each member, therefore eſſentially belongs e he 
to the body politic, or to the ſtates; but the exerciſe of that au- members, 
thority may be placed in different hands according as the ſociety 


ordain. 
B It 
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© 3. If the body of the nation keeps in its own hands the empire, 
Of _ le- or the right of command, it is a popular government, a dem. 
eee cracy; if it refers it to a certain number of citizens, to a ſenate, 
went, it eſtabliſhes a republic, an ari/ocracy z in ſhort, if it confides the 

government to a ſingle perſon, the ſtate becomes a monarchy, 
Theſe. three kinds of government may be variouſly combined 
and modified. We ſhall not here enter into the particulars; 
this ſubjeQ belonging to the public univerſal law : it is ſufficient, 
in this work, to eſtabliſh the general principles neceſſary for the 
deciſion of thoſe diſputes that may ariſe between nations. 

6 4. Every nation that governs itſelf, under what form ſoever, with. 
What »ve out any dependence on foreign power, is a ſovereign /iaic. Its 
ſov-r-1gn rights are naturally the fame as thoſe of any other ſtate. Such 
_ are moral perfons who live together in a natural fociety, under 

the law of nations. To give a nation a right to make an im- 
mediate figure in this grand ſociety, it is ſuthcient if it be really 
ſovereign and independent; that is, it muſt govern itſelf by its 
own authority and laws. 

CE We ought therefore to reckon in the number of ſovereigns, 
Of flates thoſe ſtates that have bound themſelves to another more power- 
bound by ful, by an wnequa! alliance, in which, as Ariſtotle ſays, to the 
8 l more powerful is given more honour, and to the weaker, more 

f aſſiſtance. 
he conditions of theſe unequal alliances may be infinitely va- 
ried. But whatever they are, provided the inferior ally reſerves 
to itſelf the ſovereignty, or the right of governing its own body, 
it ought to be conlidered as an independent ſtate, that keeps up 
correſpondence with others under the authority of the law of 
nations. 

8 6. Conſequently a weak ſtate that, in order to provide for its 
Or by trea- ſafety, places itſelf under the protection of a more powerful one, 
nota pro- and from gratitude, enters into engagements to perform ſeveral 

offices equivalent to that protection, without in the leaſt ſtrip- 

ping itſelf of the right of government and ſovereignty ; that ſtate, 

I fay, does not ceaſe, on this account, to be placed among the 
ſoyereigns who acknowledge no other law, than that of nations. 

8 5. There is no more difficulty with reſpect to tributary ſtates; for 
Of cributa- though tribute paid to a foreign power, in ſome degree diminiſhes 
Ty itates. the dignity of theſe ſtates, from its being a contiion of their 

weakneſs; yet it ſuffers their ſovereignty to ſubſiſt entire. The 
cuſtom of paying tribute was formerly very common; the 
weakeſt purchaſing by that means, of him who was more pow- 
ful, a freedom from vexations ; or ſecuring at this expence, his 
protection, without ceaſing to be ſovereigns. 

8 8. The Germanic nations have introduced another cuſtom, that 
Of teudato- of requiring homage from a ſtate either vanquiſhed, or too weak 
ry bates. to make reſiſtance. Sometimes a prince has even given ſove- 

reignties in hef, and ſovereigns have voluntarily rendered them- 
ſelves feudatories to others. 
When 
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When the homage leaves independency and ſovereign autho- 
rity ia the adminiſtration of the itate, and only means certain du- 
ties to the lord of the fief, or even a mere honorary acknow- 
ledgment, it does not prevent the ſtate of the ſcudatory prince 
being ſtrictly ſovereign. The king of Naples pays homage for 
his kingdom to the pope 3 and yet is nevertheleſs reckoned among 
the principal ſovereigus of Europe. 

Two ſovereign ſtates may alſo be ſubject to the ſame prince, 89. 
without any dependence on each other, and each may retain all ny” 
its national rigats free and ſovereign ; the king of Pruſſia is ſo- . to the 
vereign prince of Neufchatei in Switzerland, without that prin- ſaace prize, 
cipality being in any manner united to his other dominions ; fo 
that the Neufchatelians, in virtue of their franchiſes, may ſerve a 
foreign power at war with the king of Pruſſia, provided that the 
war be not on account of that principality. 

In ſhort, ſeveral ſovereign and independent ſtates may unite _ $ 19. 
themſelves together by a | crpetual confederacy, without each in — _ 
particular ceating to be a perfect ſtate. They will ;jorm together federal re- 
a federal republic: the deliberations in common will offer no public. 
violence to the ſovereignty of each member, though they may, in 
certain reſpects, put ſome conſtraint on the exerciſe of it, in vir- 
tue of voluntary engagements. A perſon docs not ceaſe to be 
free and independent, when he is obliged to fulil the engage- 
ments into which he has very willingly entered. 

Such were formerly the cities of Greece ; ſuch are at preſent 
the Seven United Provinces cf the Netherlands, and ſuch the 
members of the Helvetic body. 

But a people, that has paſſed under the dominion of another, Po — 
can no longer form a ſtate, and in a direct manner make uſe of that bh” 
the law of nations. Such were the people and kingdoms which paſſed un- 
the Romans rendered ſubject to their empire; the moſt, even of % the de- 

: , minĩon of 
thoſe whom they honoured with the name of friends and allies, other 
no longer formed ſtates. Within themſelves they were governed prince. 
by their own laws and magiſtrates ; but without, they were in 
every thing obliged to follow the orders of Rome; they dared 
net of themſelves make either war or an alliance, and could not 
treat with nations. 

The law of nations is the law of ſovereigns : ſtates free and FR, * 
independent are moral perſons, and their laws and obligations we wat thts 


* 


are to eſtabliſh in this treatiſe. | treatiſe. 


CH A 5 10 
General Principles of the Duties of a Nation towards itſelf. 


I F the rights of a nation ſpring from its obligations, it is prin- , $ 13. 
cipally trom thoſe that relate to itſelf. Its duties towards — 
others, alſo depend very much on tboſe towards itſelf, by which ac agreea- 
@ nation ought to regulate and meaſure its conduct. As we are by to its 

B 2 then . 
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then to treat of the obligations and rights of nations, order de- 
mands that we ſhoulu begin with eſtabliſhing what each owes to 
its own welfare, 

The general and fundamental rule of the dutics towards our- 
ſelves is, that every moral being ought to live in a manner con- 
formable to nature, natw wo comventonter vivere. A nation is a 
being determined by its ellential properties, that has its own na- 
ture, and can act in conformity to it. There are then the actions 
of a nation as ſuch, wherein it is concerned ia its national cha- 
racter, and which are either ſuitable or oppoſite to what conſti- 
tutes a nation ; fo that it is not a matter of indifference whether 
it performs ſome of theſe actions, and omits others. In this re- 
ſpect the Law of Nature preſcribes its duties. We ſhall ſee in 
this firſt book, what conduct a nation ought to obſerve, in orcer 
that it may not be wanting to itſelf, But we mall nrſt ſketch 
out a general idea of this ſubject, 

8 14- He who no longer exiits, can have no duties to perform: a 
| - board rpg moral being is charged with obligations to himſelf with a view to 
| nd perſec- his perfection and happineſs : for to preſerve and to perfect his 
WE - tion ofa Own nature is the ſum of all his duties to himſelf, 
| nation. The preſervation of a nation conliits in the duration of the po- 

litical aſſociation of which it is formed. If a period is put to this 
aſlociation, the nation or itate no longer ſubſiſts, though the indi- 
viduals that compoſed it, itill exiſt, 2 

The Perfection of a nation is found in what renders it capable 
of obtaining the end of civil ſociety; and a nation is in a perfect 
ſtate, when nothing neceſlaty is wanting to arrive at that end. 
We know that the perfection of a thing in general conſiſts, in a 
perfect concord of all that conititutes the thing what it is, tending 
to the ſame end. A nation being a multitude of men united to- 
gether in civil ſociety, if in that multitude all conſpire to obtain 
the end propoſed in forming a civil ſociety, the nation is perfect; 
and it is more or Jeſs ſo, according as it approaches more or leſs 
to that perfect agreement. In the fame manner its external ſtate 
will be more or leſs perfect, according as it concurs with the in- 
trinſic perfection of the nation. 

5 15. The End of. civil ſociety is procuring for the citizens whatever 
hate 1" 5g their neceſũties require, the conveniencies and accommodation of 
yr life, and, in general, whatever conſtitutes happineſs ; with the 

peaceful poſſeſſion of property, a method of obtaining juſtice with 
ſecurity ; and, in ſhort, a mutual defence againſt all violence from 
without. 

It is now eaſy to form a juſt idea of the perfection of a ſtate or 
nation, for every thing mult conſpire to promote theſe ends. 

8 16. In the act of aſſociation, in virtue of which a multitude of men 
A nation is form together a ſtate or nation, cach individual has entered into 
> 26d. engagements with all, to procure the common welfare; and all 
to preſerve have entered into engagements with each individual to facilitate 
irſels, for him the means of ſupplying his neceſſities, and to protect and 

defend him. It is maniteſt that LuCic reciprocal engagements can 
| 4. 20S; no 
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B. I. Ch. II. THEDUTIES OF A NATION, &e. 


no otherwiſe be fulfilied than by maintaining the political aſſo- 
ciation. The entire nation is then obliged to maintain that aſſo- 
ciation 3 and as in its duration the preſervation of the nation con- 
ſiſts, it follows from thence that every nation is obliged to per- 
form the duty of ſelf-preſervation. 

This obligation, ſo natural to the creatures of God, is not de- 
rived to nations immediately from Nature, but from the agree- 
ment by which civil ſociety is formed; it is therefore not abſo- 
lute, but conditional; that is, it ſuppoſes an human act, a part or 
agreement of ſociety : and as the parts may be diſſolved by com- 
mon conſent of the partics, if the individuals that compoſe a nation 
unanimouſly content to break the knot that binds them, they 
may be permitted to do it, and thus to deſtroy the ſtate or nation; 
but they doubtleſs innocently doit, if they take this ſtep without 
juſt and weighty reaſons; for civil ſocieties are approved by the 
, pak of Nature, which recommends them to man, as the true 
means of ſupplying all their wants, and of advancing effectuall 
towards their proper perfection. Moreover civil ſociety is fo 
uſeful, ſo neceſlary even to all citizens, that it may well be conſi- 
dered as morally impoſſible for them to conſent unanimouſly to 
break it without neceſlity. But what citizens may, or ought to 
do, what the majority of them may reſolve in certain caſes of 
neceflity, or in preſſing exigencies; are, queſtions that will be 
treated of el{ewhcre : they cannot be ſolidly determined without 
ſome principles, which we have not yet eſtabliſhed. Ir is ſutfi- 
cient for the prefent that we have in general proved, that while 
the political ſociety ſubſiſts, the waole nation is obliged to endea- 
vour to preſerve it. 

If a nation is obliged to preſerve i:ſelf, it is not leſs obliged $: 77. 
carefully to preſerve ail its members. The nation owes tais to 8323 
itſelf; ſince the loſs of even one of its members weakens it, and members, 
is injurious to its own prefervations. It owes this alſo to the 
members in particulat in conſequence of the very act of aſſocia- 
tion; for thoſe who compoſe a nation are united for their de- 
fence and common advantage; and none can juſtly be deprived 
of this union, aud of the advantages which flow from it, while he 
on his fide fulſils the conditions. 

Ihe body of a nation cannot then abandon a province, a 
town, or even a paiticular perſon who has done his part, unleſs 
obliged to it from neceſlity, or unlels it is made necetlary by the 
ſtrongeſt reaſons founded on the public ſafety. 

Since then a nation is obliged to preſerve itſelf, it has a right to 8 18. 
every thing neceſſary for its preſervation. For the Law of Na- A nation 
ture gives us a right to every thing, without which we could not — 4 
fulfil our obligation; otherwiſe it would oblige us to do impoſſi- thing ne- 
bilities; or rather would contradict itſelf in preſcribing a duty, ceſſary for 
and prohibiting at the ſime time the only means of fulfilling it, ih Puter 

N . S vation, 
It will doubtleſs be here underſtood, that theſe means ought not 
to be unjuſt iu themſelves, and abſolutely forbidden by the Law 
of Nature. As it is impollible that it ſhould ever permit the ute 
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of ſuch means; if on a particular occaſion no other preſent them- 
ſelves for fulfilling a general obligation, the obligation ought to 
ceaſe in that particular inſtance, as impoſſible, and conſequently 


void. 
& 19. By an evident 1 maze; gpm from what has been ſaid, a nation 
It ought to ought carefully to avoid, as much as poſſible, whatever may cauſe 


avoid every; . >» os i 1 
thing thas its deſtruction, or that of the ſtate, which is the ſame thing. 


might occa= A nation or ſtate has a right to every thing that can ſecure it 
ſion its de- from ſuch a threatening danger, and to keep at a diſtance whatever 
ſtruction. js capable of cauſing its ruin; and that from the very ſame rea- 
Of its right ſons that eſtabliſi irs right to the things necellary to its pre- 
to every ſervation. 

ay — The ſecond general duty of a nation towards itfclf, is to endea. 
mote it. vour after its perfection and that of its ſtate. It is this double 

Sar. perfection that renders a nation capable of attaining the end-uf 
3 civil ſociety: it would be abſurd to unite in ſociety, and yet not 
verſe n- to endeavour to promote the end of that union. 
ſelf and the Here the entire body of the nation, and cach citizen in parti- 
lite. cular find themſelves bound by a double obligation, the one im- 

mediately proceeding from nature, and the other reſulting from 
their reciprocal engagements. Nature lays an obligation upon 
all mankind to labour after their own ͤ perfection, and by that 
means to Jabour after that of civil ſociety, which could not fail of 
being very flouriſhing, were it compoſed of none but good citizens. 
But man, finding in a well regulated focicty the molt powerful ſue- 
cours to enable him to fulfil the taſk which Nature impoſes upon 
him in relation to himſelf, to induce him to become better, and 
conſequently more happy; he is doubtlets obliged to contribute 
all in his power to render that ſociety more perfect. 

All the citizens who form a political ſociety, reciprocally en- 
gage to advance the common welfare, and to promote as much as 
they can, the advantage of each member. Since then che perfee- 
tion of the ſociety is what renders it proper to ſecure equally the 
happineſs of the body and that of the members; to endeavour 
after this perfection 1s the grand object of the engagements and 
duties of a citizen, This is more particularly the duty of the 
whole body in all their deliberations in common, and in every 
thing they do as a body. 

8 22. A natoin therefore ought to prevent, and carefully to avoid 
7 ook whatever may hinder the perfection of the people, and that of the 
thing con- ſtate, or retard the progreſs either of the one or the other. | 
trary to its We may then conclude, as we have done above in regard to 
1 the preſervation of a ſtate, (S 18.) that a nation has a right to 
Th? rights every thing without which it cannot obtain the perfection of the 
it obtians members and of the ſtate, or prevent and repel whatever is con- 


From thel* trary to this double perfection, 


obligations. Ihe Engliſh furniſh us with an example of this kind highly 


Exawplcs. ans of attention. That illuſtrious nation diftinguithes itſelf 
in a glorious manner by its application to every thing that can 
render the ſtate the moſt flouriſhing. An admirable conſtitution 
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there places every Citizen in a ſituation that enables him to con- 
tribute to this great end, and every-where diffuſes a ſpirit of true 
patriotiſm, which is zealouſly employed for the public welfare. 
We there ſee mere citizens form conſiderable enterpriſes, in 
order to promote the glory and welfare of the nation. And 
while a bad prince would be abridged of his power, a king, en- 
dowed with wiſdom and moderation, finds the molt powerful ſuc- 
cours to give ſucceſs to his great deligns. The nobles and the 
repreſentatives of the people form a band of confidence between 
the monarch and the nation, and concur with him in every thing 
that concerns the public welfare; eaſe him in part of the burden 
of government ; confirm his power, and render him an obedience 
the more perfect, as it is voluntary. Every good citizen ſces that 
the ſtrength of the ſtate is really the welfare of all, and not that of 
a ſingle perſon. Happy conſtitution! which they did not ſud- 
denly obtain; it has colt rivers of blood; but they have not pur- 
chaſed it too dear. May luxury, that peſt ſo fatal to the manly 
and patriotic virtues, that minifter of corruption f{.» dangerous to 
liberty, never overthrow a monument that dues ſo much honour to 
human nature; a monument capable of teaching kings, how 
glorious it is to rule over a free people! 

There is another nation illuſtrious by its valour and its victo- 
ries. It has a multitude of nobility diſtinguithed by their bravery; 
its dominions which are of vaſt extent, might render it reipect- 
able throughout ali Europe, and in a thort time it might be in a 
moſt flouriſhing ſituation. But its conſtitution oppoſes this, and 
the attachment of the nobles to that conſtitution, is ſuch, that 
there is no room to expect a proper remedy will ever be applied. 
In vain might a magnanimous king, raiſe by his virtues above 
the purſuits of ambition and injuſtice, form the moſt ſalutary de- 
ſigns for promoting the happineſs of his people; in vain might 
he cauſe them to be approved by the molt ſenſible, and even the 
greateſt part of the nation: a ſingle deputy, obſtinate or corrupted 
by a foreign power, might put a ſtop to all, and break the wiſeſt 
and moſt neceſſary meaſures. From an exceſſive jealouſy of its 
liberty, the nation has taken ſuch precautions as mult neceſſarily 
place it out of the power of the king to make any attempts 
on the liberties of the public. But do not we (ce that theſę mea- 
ſures exceed the end; that they would tie the hands of the molt 
juſt and wiſe prince, and deprive him of the means of ſecuring the 
public freedom from the enterpriſes of foreign powers, and of 
rendering the nation rich and happy? Do we not fee that the na- 
tion itſelt is placed out of the power of acting, aud that its coun- 
eils are committed to the caprice or treachery of a lingle miniſter? 

We ſhall therefore conclude this chapter, with oblerving, that 
a nation ought to know itſelf. Without this knowledge it can- A nation 
not make any ſucceſsful endeavours after its own perfection. Ito +» to 
ought to have a juſt idea of its ſtate, to enable it to take the moſt +39 ielel- 
proper meaſures; to know the progreſs already made, and thoſe 


that arg ſtill to be put in execution; what is good, and what is 
B 4 defec- 


8 OF THE CONSTITUTION B. I. ch. III. 


defective in the conſtitution, in order to preſerve the one, and cor- 
rect the other. Without this knowledge a nation will act at 
random; and often take the falſeſt meaſures. It will think it 
acts with great wiſdom in imitating the conduct of a people re- 
puted wile, and not perceive that ſuch regulations, and ſuch pro- 
ceedings as are ſalutary to one {tate are often pernicious to an- 
other, Every thing ought to be conducted according to its na- 
ture. Nations cannot be well governed without ſuch regulations 
as are ſuitable to their reſpective characters, and in order to this 
they ought to be known, | 


— A > 


Of the Conflitution of a State, and the Duties and Laws of 16+ 
; Nation iu this Reſpect. 


WE were unable to avoid in the firſt chapter, anticipating 
ſomething of this. 

| 3 26 We have ſeen already that evory political ſociety muſt neceſſa- 

. Of public Tily eſtabliſh public authority, to regulate common affairs, to pre- 

| authority. ſcribe to each individual the conduct he ought to obſerve with a 
view to the public welfare, and the means of procuring obedience, 
This authority eſſentially belongs to the body of the lociety ; but 
it may be executed by very different methods, and every ſociety 
has a right to chooſe that moſt agrecable to it. 

23. The fundamental regulation that determines the manner in 
What is the which the public authority is to be executed, is what forms the 
© 14" roy conſtitution of the ſtate. In this is ſeen the form by which the 

{6 76 nation acts in quality of a body- politic: haw and by whom the 
people ought to be governed; and what are the laws and duties 
of the governors. This conſtitution is in fact nothing more, 
than the eſtabliſhment of the order in which a nation propoſes to 

p labour in common for obtaining thoſe advantages with a view to 
' Which the political ſociety was eſtabliſhed. 
| 8 28. The perfection of a ſtate, and its aptitude to fulfil the ends 
| The nation propoſed by the ſociety, muſt then depend on the conſtitution ; 
2 * conſequently it is of the greateſt. moment to a nation that forms a 
| beſt. political ſociety; and its firſt and moſt important duty towards 
h | itſelf, is to chuſe the beſt conſtitution poſtible, and that moit 
f ſuitable to its circumſtances, When it makes this choice, it lays 
the foundation of its preſervation, ſafety, perfection, and happi- 
wr it cannot take too much care in placing theſe on a ſolid 
| aſis. | 
| $29 he laws are regulations eſtabliſhed by public authority to be 
| Of the pa obſerved in ſociety. All theſe ought to relate to the welfare af 


lit ic 


| una. the ſtate and of the citizens. "The laws made directly with a view 
6 mental, and to the public welfare, are the Po/itical Lars; and in this claſs, 
| cuil ws. thoſe that concern the body itſelf, and the being of the ſociety, 

the form of government, the manner in which the public autha- 
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rity is to be exerted ; and thoſe, in a word, which together form 
the conſtitution of the ſtate, are the Fundamental Laws. 

The Civil Laws are thoſe that regulate the conduct and beha- 
viour of the citizens among themſelves. 

Every nation that would not be wanting to itſelf, ought to ap- 
ply its utmoſt care in eſtabliſhing theſe, and principally in its fun- 
damental laws; to eſtabliſh them, I ſay, with wiſdom, in a man- 
ner ſuitable to the genius of the people and to all the circum- 
ſtances in which they may be placed, they _ to determine 
them, and make them known with plainneſs and preciſion, to the 
end, that they may remain ſtable, that their puniſhments may not 
be eluded, and, that they may create, if poſſible, no diſſention; 
J that on the one hand, he or they to whom the exerciſe of the ſo- 

vereign power is committed, may obtain confidence and reſpect ; 
and the citizens, on the other, know equally their duty, and their 


privileges. It is not our buſineſs lawn ih ui what ought 


to be this conſtitution, and theſe lawsz this diſcuſſion belongs to 

public laws and politics. Beſides, the las and conſtitutions of dif- 

ferent ſtates muſt neceſſarily vary according to the diſpoſition of 
” the people, and other circumſtances. In the Law of Nations we 
muſt adhere to generals. We here conſider the duty of nations 
towards themſelves, principal'y to determine the conduct that 
ought to be obſerved in that great ſociety which nature has 
eſtabliſhed among all people. "Theſe duties give them rights, 
that ſerve as a rule to eſtabliſh what may be required from other 
nations, and reciprocally what others may require from them. 

The conſtitution and its laws are the baſis of the public tran- 4 
quillity, the firmeſt ſupport of the public authority, and pledge of Of the fun- 
the liberty of the citizens. But this conſtitution is a vain phan- 3 the 
tom, and the beſt laws are uſeleſs if they are not religiouſly ob- n 
ſerved : the nation ought then to watch very attentively, in order obedience 
to render them equally reſpected by thoſe who govern, and by the to he laws 
people deſtined to obey. Lo attack the conſtitution of the ſtate, 
and to violate its laws, is a capital crime againſt ſociety, and it 
thoſe guilty of it are inveſted with authority, they add to this 
crime a perfidious abuſe of the power with which they are in- 
truſted. The nation ought conſtantly to ſuppreſs theſe abuſes 
with its utmoſt vigour and vigilance, as the importance of the caſe 
requires, It is very uncommon to ſee the Laws and Conſtitu- 
tion of a ſtate openly and boldly oppoſed : it is againſt ſilent 
anc flow attacks that a nation ought to be particularly on its 
guard. Sudden revolutions ſtrike the imaginations of men: we 
& write hiſtories of them; and unfold their cafes : but we neglect 
= the changes that inſenſibly happen, by a long train of ſteps that 
are but little obſerved. It would be doing an important ſervice 
= to nations to ſhew from hittory, how ſtates have entirely changed 
= their nature, and loſt their original conſtitution. This would 
& awaken the attention of the people, and from thence forward, 

| filled with this excellent maxim, no leſs effential in politics than 
in morals, Principits e6/ta, they would no longer ut their eyes 
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againſt innovations, which though inconſiderable in themſelves, 
may ſerve as ſteps to mount to higher and more pernicious en- 
terpriſes. 

The conſequences of a good or bad conſtitution being of ſuch 
importance, and the nation finding itſelf ſo ſtrictly obliged to pro- 
cure, as well as it is able, the beſt and moſt convenient, it has 
a right to every thing, without which it could not fulfil this oh- 
ligation (F 18.) It is then manifeſt that a nation has a right to 
form, maintain, and perfect its conſtitution, and to regulate at 
pleaſure every thing relating to the government, while no perſon 
can have a juſt right to hinder it. Government is eſtabliſhed 
only for the ſake of the nation, with a view to its ſafety and 
happineſs. 

If any nation is diffatished with the public adminiſtration, it 
may 1educe it to order, and reform the government. But ob- 
ſerve, that I hegrelay the nation; for I am very far from intend- 
ing to authoriſe any malecontents or buſy perſons to give diſtur- 
bance to their governors, by exciting murmurs and ſeditions. 
None but the body of a nation have a right to call to account 
thoſe at the helm who abuſe their power, When the nation is 
ſilent and obeys, the people are conſidered as approving the con- 


duct of their {uperiors, or at leaſt of finding it ſupportable, and it 


is not the buſineis of 2 {mall number of citizens to put the ſtate 
in danger, under the pretence of reforming it. 

In virtue of the fame principles, it is certain that if the nation 
is uncaſy under its conſtitution, it has a right to change it. 

There can be no difficulty in this, in cate the whole nation be 
unanimouſly inclined ts make this change: It is aſked, what 
ought to be done if the people are divided? According to the 
common method of ſtates, the opinion of the majority mult pats 


without diſpute for that of the whole nation; otherwile it would 


be impoſſible for the ſociety ever to take any reſolution. It ap- 
pears then from the ſame reaſon, that a nation may change the 
conſtitution of the ſtate, by a majority of votes, and whenever 
there is nothing in this change that can be conſidered as contrary 
to the act of the civil aſſociation, or to the intention of thoſe united 
under it, all are bound to conform to the reſolution of the ma- 
jority. But if the queſtion be, to quit a form of government, 
to which alone it appeared that the people were willing to ſubmit, 
on their entering into the bonds of ſociety; if the greateſt part 
of a free people, after the example of the Jews, in the time of 
Samuel, are weary of liberty, and reſolved to ſubmit to the au- 
thority of an abſoiute prince, the citizens more jealous of that 
privilege, ſo invaluable to thoſe who have taſted it, though ob- 
liged to ſuffer the majority to do as they pleaſe, are under no 
obligation at all to ſubmit to the new government: they may 
leave a ſociety that ſeems to have diſſolved itſelf, in order to be 
united under another form; and have a right to retire elſewhere, 
to [cl] their lands, and take with them all their effects, 

A very 
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A very important queſtion here preſents itſelf. It eſſentially 
belongs to the ſociety to make Jaws both in relation to the man- 


834. 
Of the le- 
giſlative 


ner iu which it deſires to be governed, and to the conduct of the power, and 
citizens : this is called the /egi/iative peter. The nation may 1 
entruſt the excrciſe of it to the prince, or to an aſſembly; or to cn c 


2 —_ - the conſti- 
that aſlembly and che prince jointly; who have then a right of tuuon. 


raking new, and adrogating old laws. It is here demanded 
whether, if their power extends fo fer as to the fundamental laws, 
they may change the conſtitution of the ſtate ? The principles 
we have laid down lead us to decide this point with certainty, 
that the authority of theſe egi tors does not extend fo far, and 
that they ought to contider the fundamental laws as ſacred, if the 
nation has not, in very expreſs terms, given them the power to 
change them. For the conſtitution of the {tate ought to be fixed: 
and tince that was fir{t eſtabliſhed by the nation, which after- 
wards truſted certain perſons with the legiſlative power, the fun- 
damental laws are excepred from their commiſſion. It appears 
that the ſociety had only reſolved to make proviſion for the ſtate's 
being always furniſhed with laws ſuited to particular conjunc- 
tures, and gave the legiſlature, for that purpoſe, the power of 
abrogating the ancient, civil, and political laws, that were not fun- 
damental, and of making new ones : but nothing leads us to think 
that it was willing to ſubmit the conſtitution ittelf to their plea- 
ſure, In ſhort, theſe legiſlators derive their power from the con- 
ſtitution, how then can they change it, without deſtroying the 
foundation of their authority? By the fundamental laws of Lng- 
land the two houſes of parliament in concert with the king, ex- 
erciſe the legiſlative power: but it the two houſes ſhould reſolve 
to ſuppreſs themſelves, and to inveſt the king with the full and 
abſolute zovernment, certainly the nation would not ſuffer it. 
And who can preſume to ſay, that they would not have a right 
to oppoſe it? But if the parliament entered into a debate on 
making ſo conſiderable a change, and the whole nation was vo- 
luntarily ſilent upon it, this would be conſidered as an approbation 
of the act of its repreſentatives. 

But in treating here of the change of the conſtitution, we treat 
only of a right, what is expedient belongs to politics. We ſhall 
therefore only obſerve in general, that great changes in a ſtate 
veing delicate and very dangerous affairs, and that frequent 
changes being in their own nature prejudicial, a people ought to 
be very circumſpect in doing it, and never be inclined to make 
innovations without the moſt preſſing reaſons, or an abſolute 
neceſſity. The ſpirit of inconſtancy which prevailed among the 
Athenians, was always contrary to the happineſs of that republic, 
and was at length fatal to that liberty of which they were ſo 
jealous without knowing how to enjoy it, 

We may conclude from what has been ſaid ({ 21.), that if 
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there arifes any diſputes in a ſtate on the fundamental laws, on judge of all 
the public adminiſtration, or on the prerogatives of the different <puces re- 


powers of which it is compoſed, it is the buſineſs of the nation 
alone, 
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alone, to judge and determine them, in conformity to its poli- 
tical conſtitution, 

S 37. In ſhort, all theſe affairs being ſolely a national eoncern, no 
— ne foreign power has a right to interfere in them; nor ought to 
right to do it otherwiſe than by its good offices, unleſs that ſtate be de- 
interſcre. fired, or called by particular reaſons. If any intrude into the do- 

meſltic affairs of another nation, and attempt to influence its deli- 


berations, they do it an injury. 


C 


Of the Sovereign, bis Obligations and Preragutides. 


8 28. HE reader cannot expect to find here a long deduction of 
Of the ſo- the prerogatives ot ſovereignty, and the duties of a prince. 
1 Vere:gns Theſe are to be found in treatiſes on the public law. We only 


þ propoſe in this chapter to ſhew, in conſequence of the grand prin- 

Þ ciples of the law of nations, what a ſovereign is, and to give a 

1 general idea of his obligations and prerogatives. | 

N We have ſaid that the /overe/zuty is that public authority, 

{ which commands in civil ſociety, and orders and directs what 

each is to perform, to obtain the end of its inſtitution. This 
authority belonged originally and eſſentially to the body of the 
ſociety, to which each member ſubmitted, and ceded the rights he re- 
ceived from nature, to conduct himſelf in every thing as he pleaſed, 
according to the dictates of his own underſtanding, and to do 
himſelf juſtice. But the body of the ſociety does not always re- 
tain this ſovereign authority : it frequently truſts it to a — 
or to a ſingle perſon. The ſenate, or this perſon is then the 
ſovercign. 

8 29. It is evident that men form a political ſociety, and ſubmit to 
It is folly Jaws, ſolely for their own advantage and fafe:y. Ihe ſovereign 
gy =" authority is then eſtabliſhed, only for the common good of all the 

Citizens, and it would be abſurd to think that it could change 


Þ and ad- Cl 

— I its nature on its paſſing into the hands of a ſenate, or a monarch. 
. ſociety, Flattery therefore cannot diſown, without rendering itfelf equally 
| ridiculous and odious, that the ſovereign is only eſtabliſhed for 
1 the ſafety of the ſtate, and the advantage of ſocicty. 


A good prince, a wiſe conductor of ſociety, ought to have his 
mind impreſſed with this great truth, that the ſovereign power 
is ſolcly intruſted with him for the ſafety of the ſtate, and the 
happineſs of all his people; that he is not permitted to ſeck himſelf 
in the adminittration of affairs, to propoſe his own ſatisfaction, or 
his private advantage; but that he ought to direct all his Views, 
all his ſteps to the great advantage of the ſtate and people wro 
have ſubmitted to him. How noble a fight is it, to ſee a king 
of England, acquaint his parliament with his principal operations z 
aſſure that body, the repreſentations of the nation, that he pro- 
poſes no other end but the glory of the ſtate, and the bon © 

| j 
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his people, and affectionately thank all who concur with him in 
ſuch ſalutary views! Certainly a monarch who makes uſe of this 
language, and proves his ſincerity by his conduct, is, in the opi- 
nion of the wiſe, the only great man. But for a long time a baſe 
flattery has, in moſt kingdoms, cauſed theſe maxinis to be for- 
gotten. A crowd of ſervile courtiers, witaout difficulty, perſuade 
a proud monarch that the nation was made for him, aud not he 
for the nation. He ſoon conſiders the kingdom as his patri- 


mony, and his people as a herd of cattie, from which he may ob- 


tain riches, and diſpoſe of them ſo as beſt to anſwer his views, 
and gratify his paſſions. From thence aciſe thoſe fatal wars un- 
dertaken by ambition, reſtleſeneſs, hatred and pride. From 
thence thoſe opprellive taxes, diflipated by luxury, or ſquandered 
upon miſtrefles and favourites : from thence, in | a are import- 
ant poſts given by favour, while public metit is neglected, and 
every thing does not immediately intercit the prince, abandoned 
to miniſters and ſubalterns. WV ho can obſerve in this unhappy 
government, authority eſtabliſhed for the public weltare ? a great 
prince will be on his guard, even againſt his virtues. Let us 
not fay, with ſome writers, that private virtues are not the virtues 
of kings : the maxim of ſuperficial politicians, or of thoſe who 
are very inacurate in their exprethons. Goodneſs, friendſhip, 
gratitude, are ſtill virtues of the throne; and would to God they 
were to be always ©! but a wiſe king does not, without diſcern- 
ment, give himi-it up to their impreſſions. He cheriſhes them, 
he cultivates them in his private life: but in ſtate- affairs he liſtens 
only to juſtice and found politics. And why? becauſe he knows 
that the government was truſted to him only for the happineſs of 
ſociety, and that therefore he ought not to conſult his own plea- 
ſure in the uſe he makes of his power. He tempers his good- 
neſs with wiſdom. He gives to friendſhip his domeſtic pl. pri- 
vate favours ; he diitributes poſts and em; loyments according to 
merit; public rewards to (ſervices done to the ſtate. In a word, 
he uſes the public power only with a view to the public welfare. 
All this is comprehended in the fine ſaying of Lewis XII. A 
« king of France does not revenge the injuries of a duke of 
4 Orleans.“ 

A political ſociety is a moral perſon (prelim. F 2.) as it has 
an underſtanding and a will, of which it makes uſe for the con- 
duct of his affairs, and is capable of obligations and laws. When 
taerefore a people confer the ſovereignty on any one perſon, they 
inveſt him with their underſtanding and will ; and make over to 
him their obligations and rights, ſo far as relates to the admini- 
{tration of the affairs of ſtate, and the exerciſe of the public au- 
thority ; thus the ſovereign, or conductor of the ſtate, becoming 
the lubject, in which reſide the obligations and rights relative 
to government, in nim is found the moral perſon, who, without 
abſolutely ceaſing to exiſt in the nation, acts from thence forwards 
only in and by him. Such is the origin of the repreſentative 
Character attributed to the ſovereign, He repreſents the nation 
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in all the affairs it was capable of . — as ſovereign. It 
does not debaſe the dignity of the greateſt monarch to attribute 
to him this repreſentative character; on the contrary, nothing 
can make him ſhine with greater luſtre : for, by this means the 
monarch unites, in his own perſon, all the majeſty that belong; 
to the entire body of the nation. 7 


$ 47. The ſovereign thus cloathed with the public authority, with 
Me is in- every thing that conſtitutes the moral perſonality of the nation 
truſted with. ' 


the obliga- is under the obligations of that nation, and inveſted with its 
tions of the rights. 
nation, and. All that has been ſaid in chap, II. of the general duties of a 
with its nation towards itſelf, particularly regards the ſovereign. He iz 
rights. the depoſitary of the empire, and of the power of commanding 
$422 whatever relates to the public welfare; he ought, therefore, as 
with rc. A tender and wiſe father, and as a faithful adminiſtrator, to watch 
ſpect to the for the nation, to take care of preſerving it, to render it more 
{ Preſer vu perfect, to better its ſtate, and to ſecure it, as much as he is able, 
— from every thing that threatens its ſafety, or its happineſs. | 
Þ of the na- From thence he receives all the rights of a nation, to pre- 
| tion. ſerve and improve itſelf (See FF 18, 20, and 23, of this book) 
all theſe rights, I ſay, reſide in the ſovereign, who is thereſorc 
in this re- indifferently called the conductor of the ſociety, ſuperior, 
ſpet. prince, &c. 
_ $ 44- We have obſerved above, that every nation ought to know it- 
doo che ſelf. This obligation is devolved on the ſovereign, fince he i 
to know the ſelfl. This obligation is devolved on the ſovereign, ſince he is to 
nation, watch over the preſervation and perfection of the nation. Ihe 
duty which the law of nature here impoſes on the conductors of 
nations is of extreme importance, and of very great extent, Þ 
They ought to know exactly all the countries ſubject to their Þ © 
authority, their qualities, defects, advantages, and ſituation with Þ | 
regard to the neighbouring ſtates; and they ought to obtain a 
perfect knowledge of the manners and general inclinations of 
their people, their virtues, vices, talents, &c. All theſe branches 
of knowledge are neceſlary to enable them to govern properly. 

i} C4: he prince derives his authority from the nation; and it is 

4 4 

| | tent of his exactly equal to what they have entruſted him with. If the na 

| 


power, and tion has ſimply and ſtrictly inveſted him with the ſovercignty 

fovercign without limitation, or diviſion, he is ſuppoſed to be inveſted with 

authority. all the prerogatives, without which the ſovereign command, or 

authority, could not be exerted in the manner moſt conducive 

| to the public welfare. Theſe are called regal prerogatives, ot 
the prerogatives of majeſty. 


[| ae 3 46 But the ſovereign power is limited and regulated by the fun-“ 

1 The prince : 
| ouvhi ty damental laws of the ſtate ; thoſe laws ſhew the prince the ex- | 

'Þ reſpect, and tent and bounds of his power, and the manner in which it ought 

'F maintain to be exerted. The prince is therefore ſtrictly obliged not only 
1 the funda- ſti . d 3 ö 

| mental to reſpect, but alfo to ſupport them. The conſtitution and the 

4 laws, fundamental laws are the plan on which the nation has reſolved 


to endeavour the obtaining happineſs : the execution is intruſted | 


to the prince, If he religiouſly follows this plan; if he guy 
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the fundamental laws as inviolable and ſacred rules, and knows 
that the moment he deviates from them, his commands become 
unjuſt, and are no leſs than a criminal abuſe of the power with 
which he is entruſted. He is, in virtue of this power, the guar- 
dian and defender of the laws; and being obliged to puniſh 
whoever ſhall preſume to violate them, he himſelf ought not to 
trample them under his feet. 

If the prince be inveſted with the legiſlative power, he may, 
according to his wiſdom, and when it is neceſſary for the advan- 
tage of the Rate, abolith moſe laws that are not fundamental, and 


15 


$ 47. 


He may 
change the 


laws not 


make new ones. See what we have ſaid on this ſubject in the funda- 


preceding chapter, & 34. ; 
But while theſe laws ſubſiſt, the ſovereign ought religiouſly to 
maintain and obſerve them. They are the foundation of the 


mental. 


548. 


He ought 
to maintain 


public tranquillity, and the firmeſt ſupport of the ſovereign au- and obſerve 
thority. Every thing is uncertain, oppreſſive, and ſubject to re- thoſe that 


volutions, in thoſe unhappy kingdoms where arbitrary power has 
placed her throne. It is therefore the true intereſt of the prince, 
as well as his duty, to maintain and reſpect the laws. He ought 
to ſubmit to then himſelf, We find this truth eſtabliſhed in a 
piece publiſhed by order of Lewis XIV. the moſt abſolute prince 
that ever reigned in Europe. © Let it not be faid that the ſo- 
« yereign is not ſubject to the laws of his ſtate, ſince the con- 
« trary propoſition is one of the truths of the law of nations, 
« which flattery has ſometimes attacked, and which good princes 
« have always defended, as a tutelar divinity of their ſtates *.“ 


Put it is neceſlary to explain this ſubmiſſion of the prince to 


the laws. Firſt he ought, as we have juſt ſeen, to follow their In 3% 
regulations in all the acts of his adminiſtration. In the ſecond ſenſe he is 


ubject to 


place, he is himſelf ſubject, in his private affairs, to all the laws — vein 


that relate to property. I ſay in his private affairs; for when he 
acts as a ſovereign prince, and in the name of the ſtate, he is 
ſubject to none but to the fundamental laws, and the law of na- 
tions. In the third place the prince is ſubject to certain regu- 
lations of the general polity, conſidered by the ſtate as inviolable, 
at leaſt if he be not excepted by the law in expreſs terms, or 
tacitly by a neceſiary conſequence of his dignity. I would ſpeak 
here of the laws that relate to the fituation of the people in life, 


| and particularly to the validity of marriages. Theſe laws are 
eſtabliſhed to aſcertain the ſtate of families: now the royal family 


is that of all others the moit important to be certainly known, 
But fourthly, we ſhall obſerve in general, with reſpect to this 


* queſtion, that if the prince is inveſted with a full, abſolute, and 


unlimited ſovereignty, he is above the laws, which receive from 
him all their force, and he may diſpenſe with his own obſervance 
of them, whenever natural juſtice and equity will permit him. 
Fifthly, as to the laws relative to manners and good order, the 


A treatiſe on the right of the queen to ſeveral eſtates in Spain, 1667, in 12m, 
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prince ought doubtleſs to reſpect them, and to ſupport them by 
his example. But ſixthly, he is certainly above all civil penal 
laws. The majeſty of a ſovereign will not ſuffer his being pu— 
niſhed like a private perſon ; and his employments are too ſub- 
lime to admit of his being troubled under the pretence of a fault 
that does not directly concern the government of the ſtate, 

It is not enough that the prince be above the penal laws : even 
the intereſt of nations requires that we ſhould go ſomething far- 
ther. The ſovereign is the ſoul of the ſociety ; if he be not held 
in veneration by the people, and in perfect ſecurity, the public 
peace, and the happineſs and ſafety of the ſtate are in continual 
danger. The ſafety of the nation then neceſſarily requires, that 
the perſon of the prince ought to be ſacred and inviolable. The 
people of Rome beſtowed this privilege on their tribunes, in or- 
der that they might meet with no obſtruction in defending them, 
and that the diſcharge of their office might not be attended with 
fear. The cares, the employments of a ſovereign are of much 
greater importance, than thoſe of the tribunes were, and not leſs 
dangerous, if they are unprovided with a powerful defence, It 
is impoſſibe even for the moſt juſt and wiſe monarch, not to 
make malecontents; and ought the ſtate to continue expoled to 
the danger of loſing this prince by the hand of an aſſaſſin? The 
monſtrous and foolith doctrine, that a private perſon is permitted 
to kill a bad prince, deprived the French, in the beginning of 
the laſt century, of an hero who was truly the father of his coun- 
try. Whatever a prince may be, it is an enormous crime againſt 
a nation to deprive the people of a ſovereign, whom they think 
proper to obey. 

But this high attribute of ſovereignty is no reaſon why a na- 
tion ſhould not curb an inſupportable tyrant, call him even to an 
account, reſpecting in his perſon the majeſty of his rank, and 
withdraw itſelf from his obedience. To this indiſputable right a 
powerful republic owes its birth. The tyranny exerciſed by 
Philip II. in the Netherlands, excited thoſe provinces to tiſe: 
ſeven of them, cloſely confederated, bravely maintained their li- 
berties, under the conduct of a hero of the houſe of Orange, and 
Spain, after ſeveral vain and deſtructive efforts, acknowledged 
them ſovereign and independent ſtates. If the authority of the 
prince is limited and regulated by the fundamental laws, the 
prince on leaving the bounds preſcribed him, commands without 
any right, and even without a jult title ; the nation, then, is not 
obliged to obey him; but may reſiſt his unjuſt enterpriſes, As 
ſoon as he attacks the conſtitution of the ſtate, the prince breaks 
the contract which bound the people to him; the people become 
free by the act of the ſovereign, and ſce nothing in him but ar 
uſurper who would load them with oppreſſion. "This truth is 


acknowledged by every ſenſible writer, whoſe pen is not enſlaved 


by fear, or rendered venial by intereſt, But ſome celebrat:d au- 
thors maintain, that if the prince is inveſted with the ſupreme 
command in a full and abſolute manner, nobody has a right to 
reli 
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reſiſt him, much leſs to curb him, and that the nation has no re- 
ſource left but to ſuffer and obey with patience, Inis is founded 
upon the ſuppoſition that ſuch a ſovereign need not give an ae- 
count to any perſon of the manner in which he governs, and that 
if the nation might controul his actions and refit him, where 
they were found to be unjuſt, his authority would no longer be 
abſolute; which would be co::trary to this hypotheſis. "hey ſay that 
an abſolute ſovereign poſſeſles completely all the political autho- 
rity of the ſociety, in which nobody can oppoſe him: if he abuſes 
it, he does ill, indeed, and wounds his conſcience, but that his 
commands are not the leſs obligatory, as being founded on a lau- 
ful right to command: that the nation by giving him abfolute 
authority, had reſerved nothing to it{eif, and had fubmitted to his 
diſcretion, &, We might ſatisfy ourlelves wich aniwering, that 
in this light there is nut any ſovereign who is completely and 
fully abſolute. But in order to remove all theſe vain ſubtilties, 
let us remember the eſſential end of civil fcity: Is it not to 
labour in concert for the common happineſs of ali? is it not 
with this view that every citizen {trips himſelf of lis rights, and 
reſigns his liberty? Was it in the power of the ſociety to make 
ſuch uſe of its authority as to deliver up itſelf, and all its mem- 
bers, without relief, to the diſcretion of a cruel trrant ? No, cer- 
tainly, ſince it had no right itſelf, if it was diſpoſed to it, to op- 
preſs a part of the citizens. When it therefore conterred the 
ſupreme and ablolute government, without an expreis referve, it 
was neceſſarily with the racit reſerve, that the fovercigir ſhould 
uſe it for the ſafety of the people, and not for their ruin, If he 
becomes the ſcourge of the ſtate, he degrades himſelf; he is no 
more than a public enemy, againſt whom the nation m'y and 
ought to defend itſelf; and if he has carried his tyranny to the 
utmoſt height, why ſhould even the life of jo cruel and perfidious 
an enemy be ſpared ? Who preſumes to blame the Roman ſenate, 
that declared Nero an enemy to his country ? 

But it is of the utmoſt importance to obſerve, that this judg- 
ment can only be paſted by the nation, or by the body by which 
it is repreſented ; and that the nation itſelf cannot make any at- 
tempt on the pertun ct the ſovereign, but it; caſes of extreme ne- 
ceſſity, and when the prince, by violating the laws, and threaten- 
ing the ſafety of his people, puts them in a ſtate of war againſt 
him. The perſon of the ſovereign, the very intereſt of the na- 
tion declares ſacred and inviolable ; but not that of an unnatural 
2 and an enemy of the public. We ſeldom ſee fuck mon- 

ers as Nero. In the moſt common cafes, when a prince vio- 
lates the fundamental laws; when he attacks the liberties and 
privileges of his ſubjects ; when he is abſolute z when his govern= 
ment, without being carried to the utmott lengch of. tyranny, 
manifeſtly tends to the ruin of the nation; it may reſiſt him, 
try him, and withdraw from his obedience : but though this may 
be done, his perſon ſhould be ſpared, and that for the welfare of 
the ate, It is more than one = ſunce the Engliſh. took up 
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arms againſt their king, and obliged him to deſcend from the 
throne. The bold and ambitious took advantage of the terrible 
ferment, cauſed by fanaticiſm and a party ſpirit, and Great ri. 
tain ſuffered her verge to die unworthily on a ſc..tfold. The 
nation coming © elf, a: knowledged its blindneſs: but if it ſome 
years after made a folemn rep.ration, it was no* only from the 
op nion that the unfortunate 8 [. did not dcierve fo cruc! 

a fate; but doubtleſe from a conv iction, that for the ſafety even 
of the Rat e, the perſon of the ſovereign ought to be ſacred and in- 
violable, and that the whole nation dug cht to render this maxim 
venerable, in paving a reſpect to it, when the care of its own 
preſervation would permit. 

One word more on the diſtinction that is endeavoured to be 
made here in favour of an abſolute ſovereign. Whocver has 
well weighed the ſtrength of the indiſputable principles we have 
eſtablithed, will be convinced, that when it is necetlary to reſiſt 
a prince become a tyrant, the igt of the people is the ſame, 
whether that prince was made ab ſolute by the laws, or was not; 
becauſe this rig lows from the end of political ſociety; the ſafety 
of the nation, which is the ſupreme law. Bur if the diſtinction, 
of which we are treating, is of no moment with reſpcct to that 
right, it can be none in practice, with reſpect to what is ſuitable, 
As it is very difficult to oppoſe an abſolute prince, and it can- 
not be done without raifing great diſturbances in the ſtate, and 
the mot violent and dangerous commotions; it ought to be at. 
tempted only in cafes of extremity, when the public miſery is 
raiſed to ſuch a height, that the people may ſay with Tacitus, 
miſeram pacemy vel belle bene mutari z that it is better to expoſe 
themſelves to a civil war, than to endure them. But if the 
prince's authority be limited, if it, in ſome reſpects depends on a 
ſenate or on a parliament that repreſents the nation, there are 
means of reſiſtance, and of curbing him, without expoſing the 
ſtate to ſuch violent ſhocks. There can be no reaſon to expect 
that the evil will be extreme, when ſuch mild and innocent re- 

medies can be applied to it. 
T 52. 5 b . . 3 . . 

Arbicrvicn But however limited the prince's authority may be, he is com- 
ercen monly very jealous of it; it ſeldom happens that he ſuffers reſiſt- 
the klug, ance with paticnce, and ſubmits peaceably to the judgment of his 

ant us 
lubjects. beople. Can he want ſupports, while he is the diſtributer of 
favours? We fee too many baſe and ambitious minds to whom 
the ſtate of a rich ilave has more charms, than that of a modeſt 
and virtuous citizen. It is therefore always difficult for a nation 
to reſiſt a prince and pronounce a judgment on his condue!, 
without expoſing the ſtate to dangerous troubles, and to ſhocks 
capable of overturning it. This has ſometimes occalioned a 
compromiſe between the prince and the ſubjects to ſubmit to the 
deciſion of a friendly power, all the diſputes that may ariſe be- 
tween them, Thus the kings of Denmark have formerly con- 
deſcended, by folemn treaties, to refer to thoſe of Sweden, the 


les that mi; ht arile between them and their lenate: this 
the 
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the kings of Sweden have alſo done with regard to thoſe of Den- 


mark. The princes and ſtates of \Veit Friezland, and the bur- 
gelles of Embden, have in the ſame ma»ner conſtituted the re- 
ublic of the United Provinces the judge of their differences. 


he princes of Neutchatel eſtabliſhed, in 1496, the canton of 


Bern, the judge and perpetual arbitrator of their diſputes. Thus 
alſo, according to the ſpirit of tae Helactic confederacy, the en- 
tire body takes cognizance of the troubles that ariſe in any of 
the contederated ſtates, though each of them is truly ſovereign and 
independent. 

As ſoon as a nation acknowledges a prince for its lawful ſo- 
vereign, all the citizens owe him a faithful obedience. He can 
neither govern the ſtate, nor perform what the nation expects 
from him, if he is not punctually c-beyed. Subjects then have 
no right, in doubtful calcs, to queſtion the wiſdom or juſtice of 
their ſovercign's commands; this examination belongs to the 
prince: his ſubjects ought to ſuppoſe, if there be a poſſibility of 
doing it, that all his orders are juſt and ſalutary: he alone is ac- 
countable for the evil that may reſult from them, 

In the mean time, this ought not to be entirely a blind obe- 
dience. No engagement can oblige, or even authoriſe, a man 
to violate the laws of nature. All authors who have any regard 
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to conſcience, or modetty, agree, that a perſon ought not to obey him. 


ſuch commands as are evidently contrary to the laws of God. 
Thoſe governors of places who bravely refuſed to execute the 
barbarous orders of Charles IX. to the tamous St. Bartholomew, 
have been univerſally praiſed ; and the court did not dare to pu- 
niſh them, at leaſt openly. Site, ſaid the brave Orte, governor 
« of Bayonne, in his letter, I have communicated your majeſty's 
command to your faithful inhabitants and warriors in the gar- 
e riſon; and I have found there only good citizens and brave 
« ſoldiers ; not one hangman : therefore both they and I moſt 
« humbly entreat your majeſty, to de pleaſed to employ your 
e arms and lives in things that are poſſible, however hazardous 
they may be, and we will exert ourſelves to the laſt drop of our 
« blood #.” The count de '"Tende, Charney, and others, re- 
plied :o thoſe who brought them the orders of tne court, that 
they had too great a reſpect for the king, to believe that ſuch bar- 
barous orders came from him. 

It is more difficult to determine in what caſes a ſubject may 
not only refuſe to obey, but even reſiſt a ſovereign, and by 
force repel force. When a ſovereign does injury to any one, he 
acts without any real authority ; but we ought not from thence 
to conclude haſtily, that the ſubject may reſiſt him. The nature 
of ſovereignty, and, the welfare of the 12 will not permit citi- 
zens to oppoſe a prince whenever his commands appear to them 
unjuſt or prejudicial, This would be to fall again into the ſtate 
of nature, and to render government impoſſible. A ſubject ought 


* Mczeray's Hiſt, of France, vol II. p. 1107. 
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to ſuffer with paticnce, from the prince, acts of injuſtice that are 
doubtful and ſupportable. Firſt, becauſe whoever has ſubmitted 
to the deciſion of a judge, is no longer capable of deciding his 
own pretenſions: thoſe inſtances of injuſtice that are ſupport- 
able, ought to be paſled over, from a regard to the peace and 


ſafety of the ſtate, and on account of the great advantages ob- 


tained by living in ſociety. It is preſumed that every citizen has 
tacitly engaged to obſerve this moderation, becauſe, without it 
ſociety could not ſubſiſt. But when the injuries are manifeſt and 
atrocious; when a prince, without any apparent reaſon, is reſolved 
to deprive us of life, or of thoſe things, the lots of which would 
render life bitter, who can diſpute our right to reſiſt him? Selt- 
preſervation is not only a law of nature, but an obligation im- 
polcd by nature, and no man can entirely and abſolutely give it 
up to another. And though he might give it up, can he be con- 
ſidered as having done it by his political engagements, when he 
entered into ſocicty only to cltablith his own fafety upon a more 
ſolid baſis? "Ihe welfare of ſociety does not require ſuch a ſacri- 
fice; and, as Barbeyrac well obſerves in his notes on Grotius, 
« If the public intereſt requires, that thoſe who obcy. ſhould 
particularly ſuſfer ſomething ; it is not leſs for the public intereſt 
that thoſe who command, thould be afraid of carrying their pa- 
ticnce to the utmott extremity *.“ The prince who violates 
all laws, who obierves no meaſures, and who would in his tranſ- 
ports of fury take away the life of an innocent perſon, ſtrips him- 
ſelf of his royalty, and is no more than an unjuit and outrageous 
mortal, againſt whom his people are allowed to defend themſelves, 
But he, who, aſter having loſt all the ſentiments of a ſovereign, 
diveſts himſe!f even of the appearances and exterior conduct ot a 
monatch, degrades himſelf ; he no longer retains the facrcd perſon 
of a ſovereign, and cannot retain the prerogative attached to his 
ſublime character. However, if this prince is not a monſter ; it 
he is furious only from a jult paſſion, and is ſupportable to the 
reſt of the nation; the reſpect we ourht to pay to the tranquillity 
of the ſtate is ſuch, and the reſpect of ſovereign majeſty ſo pow- 
erful, that we are ſtrictly obliged to ſcek every other means of 
preſervation, rather than to put his perſon in danger. Every one 
knows the example ſet by David: he fled ; he kept himſelf con- 
cealed, to ſecure himſelf from Saul's fury; and more than once 
ſaved the lite of his perſecutor. When the reaſon of Charles VI. 
of France was ſuddenly diſordered by a fatal accident, he in 
his fury killed ſeveral of thoſe who ſurrounded him : none of 
them thought of ſecuring his own life at the expence of that of 
the king; they only endeavoured to diſarm him, and to mak: 
hun maſter of himſeif: they did their duty like brave men and 
f1ihful ſubjects, in expoſing their lives, to fave that of this un- 
fo unate monarch, We owe this facrihce to the ſtate and to 
love;ciyn majelty: furious, from the diſorder of his organs, 
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Charles was not guilty; he might recover his health, and again 
become à good king. 

What has been ſaid is ſuſficient for the intention of this work; 855. 
the reader Hay ſee ele queitions treated more at large in many Of nuue 
books that ate u Known. We thall finith this ſubject with an ** 
important obſer vation. A ſoveteign is undoubtedly allowed to 
take mige, to cafe him in the painful office of government; 
but he ought never to abandon his authority to them. When a 
nation chuſes a conductor, it is not for him to deliver up his 
charge into other aauds. Miniſters ought to be only initruments 
in the hands of the prince; he ought conftantly to direct them, 
and continually endeavour to know whether they follow his in- 
fractions, If the imbvecitity of age, or ſome infirmity render 
him incapable of government, a regent ought to be nominated, ace 
cordiug to the luis of the ſtate: but when the ſovereign can 
hold the reins, let him make uſe of them, and not put them into 
other hands. The laſt kings of Frawce of the hrit race delivered 
the government and authority to the mayors of the palace : thus 
they became mere phantoms, and juilly loſt the title and honour of 
a dignity, the functions of which they had abandoned, The nation 
is a gainer by crowning an all- powerful miniſter; for he will im- 
prove, as his inheritance, the funds he plundered while he had only 
a precarious uſe of them, 


C 


Of State! Elec ice, Succeſſtie ar Horeditary, and of thoſe called 
g Patrimianial. 


WE have ſeen in the preceding chapter, that it originally be- 5 36. 
longed to a nation to conſet the ſupteme authority, and to f Elective 
chuſe that by which it was to be governed. If it confers the ſo- "*** 
veteignty on the perſon only, reſerving the right of chuting a ſue- 
ccilor atter the ſovereign's death, the {taie is e/eff:r1e, As foon 
as the prince is elected according to law, he enters into the poſ- 
ſz{lion of all the prerogatives which thoſe very laws annex to his 
dignity. 
It has been debated, whether elective kings and princes are 8 47. 


= 


reai ſavereigus. But he who lays any ſtreſs on this circumſtance If clective 


. . * : 1 kings are 
AX 1 „ern * C 7 * 3 + * ” rr 1 * * 2 — 
muſt have only a very contuſed ide ot tor creignty. The man real ſove- 


ner in which a prince obtains a dignity, has nothing to do with reigns. 
determining its nature. We mult coniider, firit, wurther the 
nation itſeli forms an independent ſociety (ſee chap. I.) and ic- 
condly, what is the extent of the power it has entruſted to the 
prince, Whenever the chief of an independent ſtate really re- 
preſents a nation, he ouzht to be contidered as a true fovereigny 
(o.) thovgh cen his authority ſhould be limited in ſeveral 
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5 58. When a nation would avoid the troubles with which the elec. 
1 _— tion of a ſovereign ſeldom faiis of being accompanied, it makes 
and heredi- Its choice for a long ſucceſſion of years, by eſtablithing the »:z4: 
tary, off ſucceſſion, or in rendering the crown hereditary in a fanuly, 
. according to the order and rules that appear moſt agreeabie to 
of ſucceſ. that nation. The name of an Hereditary State or Kingdm is 
hon, given to that where the ſucceſſor is appointed by the fame law 

that regulates the ſucceſſions of the individuals. The Succeſſive 
Kingdom is that where a perſon ſucceeds according to a particu- 
lar fundamental law of the {tate Thus the lineal ſucceſſion of 
the males alone, is eſtabliſied in France. 

4 The right of ſucceſſion is not always the primitive eſtabliſh. 
Other ori- ment of a nation; it may have been introduced by the ſucceſion 
gins of this of another ſovereign; and even by uſurpation itſelf, But when 
right. it . ſupported by a long poſſeſſion, the people are conſidered as 

having conſented to it; and this tacit conſent renders it Jawful, 
though the ſource be vicious. It reſts then on the foundation we 
have already pointed out; a foundation that alone is lawful and in- 


capable of being ſhaken, and to which it muſt conſtantly return. 


"ED This right, according to moſt authors, and particularly Grotius, 
Other may be derived from other ſources, as conqueſt, or the right of a 


e proprietor, who, on his becoming matter of a country, invites 
turn ta inhabitants to ſettle there, and gives them lands, on condition 
the tame, of their acknowledging him and his heirs for their ſovereigns. 
But as it is abſurd to ſuppoſe that a ſociety of men can ſubmit 
otherwiſe than with a view to their own ſafety and weltare, and 
ſtill more that they can bind their poſterity on any other footing, 
every thing muſt at laſt return to the ſame ſource, and it muſt ſtill 
be ſaid, that the ſucceſſion is eſtablithed by the expreſs will, or the 
tacit conſent of the nation, for the welfare and ſafety of the ſtate. 
9 67. It thus remains a conſtant truth, that in all caſes the ſucceſſion 
A nation is only eitablithed and received with a view to the public welfare 
may change and the common advantage. If it happens thea that the order 
2 — eſtabliſhed in this reſpect becomes deſtructive to the ſtate, the 
Non. nation has certainly the right of changing it by a new law. 
Salus populi ſuprema lex, the ſafety of the people is the ſupreme 
law; and this Jaw is agreeable to the ſtricteſt juſtice, the people 
being united in ſociety only with a view to their ſafety and great- 
er advantage. 
This pretended proprietary right attributed to princes, is a chi- 
mera produced by an abuſe of tne pretended laws of inheritance 
with reſpect to private perfons, The ſtate neither is, nor can be 
a patrimony, i:nce the patrimony is only made for the welfare cf 
the maſter, while the prince is eſtabliſhed only for the welfare of 
the ſtate. The confequence is evident: if the nation plainly 
perceives the heir would be a pernicious fovercign, it has a right 
to exclude him. 
The authors whom we oppoſo, grant this right to a deſpotic 
rince, while they rcfule it to nations. Ibis is becauſe they 
conſider ſuch a pince gs à real proprietor of the empire, aid 
Wt 
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will not acknowledge that the care of their own ſafety, and the 
rights of government, elicntially belong to the ſociety, when they 
have entruſted them without exprels re{rrve to a monarch and 
his heirs. In their opinion, the kingdom is the inheritance of 
the prince, in the ſame manner as his held and his locks. A 
maxim injurious to human nature, and which tiey would not 
have produced in an enlightened age, if they had not ſupp us 
that are too often ſtronger than reaſon and juſtice. 

A nation may, for the ſame reaſon, oblige one branch who re- $ 62. 
moves to another country, to renounce all claim to the crown, as n- 
a daughter who marries a foreign prince, Theſe reaunciations, ichs. 
required or approved by the ſtate, are extremely valid, ttzce they 
are equivalent to a law that tuch perſons and, their potterity 
ſhould be excluded from the throne. Thus the laws of England 
have for ever rejected every Rowan Catholic. * thus a law of 
% Ruſſia, made at the beginning of th. reiga of Llizabeth, moſt 
« wiſely excluded from the policſhon of tte crown, every heir 
« who poſſeſſed another monarchy ; and thus the law of Portugal 
« diſqualifies every ſtranger who lays claim to the crown by 
„right of blood *.“ 

Celebrated authors, in other reſpects very learned and judi- 
cious, have then wanted true principles in treating of renuucia- 
tions. They have expatiated greatly on the tights of infants 
born or to be born, of the tranimiſſion of theſe rights, &c, but 
they ought to have conſide. ed the ſueceſſion, as lefs a property of 
the reigning family, than as a law of the ſtate. From this clear and 
inconteſtible principie canly lows the whole doctrine of renun- 
ciations. Thoſe rcquired or approved by the ſtate are valid and 
ſacred ; and theſe are the fundamental laws: thoſe not autho- 
riſed by the ſtate can be only obligatory to the prince who made 
them. They cannot injure his poſterity, and he himſelf may 
return, in caſe the ſtate requires and calls him : tor this ke owes 
to a people who had committed their ſafsty to his care. By the 
lame reaſon, the prince cannot Jawtuily retign at an improper 
juacture, to the damage of the ſtate, and abandon in imminent 
danger a nation that had put itſelf under his care. 

In ordinary cafes, when the ſtate may follow the eftablithed 6 62. 
rule, without heing expoſed to very great and manifeſt danger, it The order 
is certain, that every deſcendant ought to ſucceed, when the - 3 
order of the ſucce ſſion calls him to the throne, with whatever in- — 
capacity of reigning by himſelf he may be accuſed. This is a to be kept. 
conſequence ot the ſpirit of the law th:t eſtabliſhed the 
luccettion : for the people had recourſe to it, to prevent the 
troubles which would otherwiſe have been almoit inevitable at 
every change. Now little advances mult have been made to- 
wards obtaining this end, if at the death of a prince, the people 
were allowed to examine the capacity of his heir, before they ac- 
knowledged him for their ſovereign. © What a door would this 


_ * Spirit of Lates, Book XXVI chap. XXIII. where may be feen very good po- 
litical reaſons for thele regulations 
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te open for uſurpers or malecontents ! —It was to avoid theſe in- 
tc conveniencies that the order of ſucceſſion was eſtabliſhed ; and 
te nothing more wiſe could have been done; ſince by this means 
© no more is required than his being the king's fon, and his hay- 
« ing life, which can admit of no ditpute 3 but on the other hand 
de there is no rule fixed to judge of the capacity or incapacity of 
“ reigning *.“ Though tne tuccefſion was not eſtabliſhed for 
the particular advanta; ge of the ſovereign and his family, but for 
that of the ſtate ; the luccetlor : appointed has neverthclels a right, 
to which juſtice requires that regard ſhould be paid. His right 
is ſubordinate to that of the nation, or to the ſafety of the {tute ; 
but it ought to take place when the public welfare does not op- 
ſe it, 

e 64. Theſe reaſons have the greater weight, where the law, or the 
Of regents. ſtate, may remedy the incapacity of the prince by nominating a 

regent, in the fame manner as is practifed in cafe of his minority, 

This regent is inveſted, during the whole time of his adminiſtration, 

with the royal: authority ; ; but he exccutes it in the king's name, 

£ The principles we have juſt eſtabliſhed on the ſucceflive or 

The indivi- hereditary rigat, manifeſtly new, that a prince has no right to di- 

AT ty of vide his ſtate; among his children. Every ſovereignty, properly lo 

3 % called, is in its own nature one, and indiviſible; and thoſe who 

have united in ſociety annot be ſeparated in ſpite of themſelves. 

Theſe partitions, fo contrary to the nature of ſovereignty and the 

Preſerrati ion ot ſtates, have been much in uſe: but an end has 

been put to them, wherever the people, and even the princes 

— ravby have had a full view of their greateſt intereſt, and the 
foundation of their ſafety. 

But when a prince has united ſeveral different nations under 
his authority, his empire is then properly an aflemblage of ſeveral 
ſocieties ſubject to the ſame head ; and nothing can naturally 
hinder his being able to divide them between his children: he 
may diſtribute them, if there be no Jaw, nor any conventions to 
the contrary, and if each of his ſtates conſents to receive the ſo- 
vereign he appoints for it, For this reaſon France was divided 
under the two firſt races +, But being entirely incorporated 
under the third, it became indiviſible, and a fundamental law has 
declared it ſo. That law, wiſely providing for the preſervation 
and ſnlendour of the kingdom, unites irrevocably to the crown all 
the acquiſitions of its kings. 

8 66. The ſame principles alto furniſh us with the ſolution of a ce- 
Who are to Icbrated queſtion. When the right of ſucceſſion becomes uncer- 
dt eide the tain in a ſucceſſive or hereditary ſtate, and two or three com- 
3 petitors lay claim to the crown ; it is aſked, Who thall be the 
©xccrtfion judge of their pre etenfions ? Some learned men, reſting on the 
+bo mag opinion that ſovereigns acknowledge no other judge but God, 


Memorial in behalf of Madame de Longueville, touching the principality of 
Neuſchatul, in 1672. 

+ It muſt be obſerved, that th. Cc partitions ought not to be made without the 
approbatioa and conſcut ui the reipretive hates, 


have 
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have maintained, that the competitors for the crown, while their 
right 1s uncertain, ought either to come to an amicable agree- 
ment, and enter into articles among themſclves, or to chuſe ar- 
birrators, to have recourſe to lots, or, in ſhort, to determine the 
diſpute by arms; and that the fubjects cannot In any manner decide 
the queſtion. It is aſtoniſhing that celebrated authors ſhould 
have maintained ſuch a docttine. But even in ſpeculative philo- 
ſophy, ther- is nothing fo abſurd as not to have been advanced 
by ſome phuloſophers *; indee4 little can be expected from the 
human mind, when ſeduced by intereſt or fear. V hat ! in a queſ- 
tion that concerns none ſ much as the nation, that relates to a 
power eſtabliſhed only with a view to the happineſs of the people; 
in a quarrel that is going to decide for ever their moſt valuable 
intereſts, and their very ſafety, are they to ſtand by as tranquil 
ſpectators ! Are they to allow ſtrangers, by the blind lot of arms, 
to appoint them a mater, as a flock of ſheep is to wait till it is 
determined, whether they are to be delivered up to the butcher, 
or reſtored to the ſhepherd's care ! 

But, ſay they, the nation has ſtripped itſelf of all juriſdiction, 
by giving it to a ſovereign; it has ſubmitted to the reigning fa- 
mily, it has given to thoſe who are deſcended from that family a 
right which nobody can take from them: it has eſtablithed them 
its ſuperiors ; and can no longer judge them. Very well! But 
ought not this nation to know to whom it is bound, and to pre- 
vent its being delivered up to another? And ſince it has eſta- 
bliſhed the law of ſucceſſion ; who can better, who has greater 
right to appoint him whom the fundamental law has provided and 
pointed out? Let us ſay then, without heſitation, that the deciſion 
of this grand controverſy belongs to the nation, and to the nation 
alone, If even the competitors have agreed among themſelves, 
or have choſen arbitrators, the nation is not obliged to ſubmit to 
what they have thus regulated, unleſs it has conſented to the tranſ- 
action or compromiſe; princes not acknowledged, and whoſe 
right is uncertain, not being in any manner able to ciſpoſe of its 
obedience. It can acknowledge no judge over it in an affair that 
relates to its moſt ſacred duties, and moſt precious rights. 

Grotius and Puffendorff differ in reality but little from this 
opinion; but would not have it called the deciſion of the people, 
or ſtate, or a juridical ſentence /judicium juriſditiionis). And 
we -thall not diſpute about words. However, more here is re- 
quired than a mere examination of their rights, in order to ſub- 
mit to that competitor who has the beſt. All the diſputes that 
ariſe in ſociety ought to be judged and decided by the public au- 
thority. As ſoon as the fight of ſucceſſion is found uncertain, 
the ſovereign authority returns for a time to the body of the ſtate, 
winch ought to exerciſe it, either by itſelf, or by its repreſen- 
tatives, till the true ſovereign be known, © The conteſt on this 


Fe ſeio quomodo nĩhil tam abſurdꝭ dici poteſt, quod non Cicatur ab aliquo 
Philolophotuny. Cicero, de Divine. Lib. II. | 
right 
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& right ſuſpending the functions in the perſ--n of the ſovereign, 
the authority naturally returns to the ſubjects, not to be retain- 
« ed by them, but to allow them to prove on which of the com. 
« petitors it lawfully devolves, in whoſe hands they are at length 
to place it. It would not be difficult to ſupport, by an infinite 
« number of examples, a truth ſo evident by the light of reaton : 
« it is ſufficient to remember, that the ſtates of France, after the 
« death of Charles the Fair, terminated the famous diſpute be— 
« tween Philip de Valois and the King of England (Edward III.) 
and that- theſe ſtates, though ſubject to him in whoſe favour 
« they granted the deciſion, were nevertheleſs the judges of the 
« diſpute *.“ | 

Guichardin, book XII. alſo ſhewshat the ſtates of Arragon 
decided the ſucceſſion to that kingdom, in favour of Ferdinand, the 
grandfather of Ferdinand, the huſband of Iſabella Queen of Cattile, 
in preference to the other relations of Martin king of Arragon, 
who pretended that the kingdom belonged to them +. 

It was alſo the ſtates who, in the kingdom of Jeruſalem, de- 
cided the diſputes of thoſe who made pretenſions to it; as is jui- 
tified by ſeveral examples in the foreign political hiſtory . 

The ſtates of the principality of Neufchatel have often pro- 
nounced, in form, a juridical ſentence on the tucceſiion of the ſo- 
vercignty. In the year 1707, they decided between a great num- 
ber of competitors, when their deciſion in favour of the king of 
Pruſſia was acknowledged by all Europe in the treaty of Utrecht. 

8 6+, The better to ſecure tne ſucceſſion in a certain and invariable 
That the order, it is at preſent eſtabliſhed in all Chriſtian ſtates (Portugal ex- 
+067 oli cepted) that no deſcendant cf the ſovereign can ſucceed to the 
ought not Crown, if he is not born in marriage conformably to the laws of the 
to depend country. As the nation has eſtabliſhed the ſuccethon, to the na- 
I: tion alone belongs the power of acknowledging thoſe who zre 
forcign Capable of ſucceeding ; and conſequently, on its judgment and 
power. Jaws alone mult depend the validity of the marrizge of its ſove— 

reigns, and the legitimacy of their birth. 

education had not the power of familiarizing the human 
mind to the greateſt abſurdities, is there a wiſe man who would 
not be {truck with aſtoniſhment at ſeeing fo many nations ſufter 
the legitimacy and right of their princes to depend on a foreign 
power ? The court of Rome has invented an infinite number of 
obſtructions and nullities in marriages, and at the fame time at- 
rogates to itſelf the right of judging of their validity, and of rail- 
ing obſtructions ; ſo that a prince of its communion cannot in 
certain caſes be ſo much his ovn matter, as to contract a marriage 
neceſtary to the ſafety of the ſtate. Jane, the only daughter of 
Henry IV. king of Caftile, found this true by experience. Soine 


* Th- anſwer in hehalſ of Madame de Longaueville, to a memorial in behalf of 
M 2daine de Nemours, 

+ Thid. 

1 Sce the ſame memarial, witch quotes P. Labbe's Royal Abridgement, page 
£01, and iv] ing. 
; rebels 
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rebels publiſhed abroad that ſhe owed her birth to Bertrand de la 
Cueva, the king's favourite; and in ſpite of the declarations and 
laſt will of that prince, who conſtantly acknowledged ſane for 
his daughter, and nominated her his heireſs, they called to the 


crown Iſabella, Henry's ſiſter, and the wife of Ferdinand heir of 


Arrazon. The grandees of Jane's party had provided a power- 
ful reſource, by negotiating a marriage with Alphonſus king of 
Portugal y but as that prince was Jane's uncle, it was neceſſary 
to obtain a diſpenſation from the pope; and Pius II. who was in 
the intereſt of Ferdinand and Ifabella, refuſed to grant the dii- 
penſation, though ſuch alliances were then very common, Theſe 
dificultics cooled the ardour of the Portugueſe monarch, and abat- 
ed the zeal of the faithful Caſtilians. Every thing ſucceeded with 
Iiabella, and the unfortunate Jane took the veil, in order to ſecure, 
by this heroic ſacrifice, the peace of Caſtile “. 

If the prince proceeds and marries, notwithſtanding the pope's 
refulal, he expoſes his dominions to the molt fatal troubles. 
What would have become of England, if the reformation had 
not been happily eſtabliſhed, when the pope preſumed to declare 
Queen Elizabeth illegitimate, and incapable of wearing the 
crown. 

Lewis of Bavaria, * emperor, here boldly claimed the 
rights of his crown. e ſee in the diplomatic code of the law 
of nations by Leibnitz + two acts, in which that prince condemns, 
as an invaſion of the imperial authority, the doctrine that at- 
tributes to any other power but his own, the right of granting 
diſpenſations, and of judging of the validity of marriages, in the 
places under his obedience ; but he was neither well ſupported 
in his lifetime,” nor imitated by his ſucceſſors. 

There are, in fine, ſtates in which the ſovereign may chuſe his 


ſucceſſor, and even transfer the crown tc another during his life: O. 
called pa- 
trimomab 


theſe are commonly called patrineonial kingdoms or ſtates: but 


I take this hiſtorica! paſſage from Af. Du Port de Tertre:'s Conſpiracies, for 1 
have not the original hiltorians by me. However, Ido not enter into the queſtion 
relating to the birth of Jane : this would here be of no uſe. The princeſs had not 
been declared a baſtard according to the laws; the king acknowledged her for his 
daughter; and belides, whether the was or was not legitimate, the inconveniences 
that followed from the pope's refuſal remained the ſame, both with reſpec to her 
and the king of Portugal. 

t P. 184. Forma dromtii matrimonia is int'y Pohannem filium regis Bobemis & 
Margaretbam de Xarintbis, This divorce is given oy the emperor on ac» 
couat of the impotency of the huſband ; per aeHoritatem, lays he, nels rite debitam 
& conce//am. 

F. 156. Forma d. penſetionis ſuper affinitate conſanguinitatis inter Lulyvicum mare 
cion-zm Brandenburg & Mar garctham ducifſſam Karintbie, nes non lecitinatio liberoruns 
procrearndoruy, fuctæ per dem. Ludovic. IV. Rom imper. 

It is only an human law, ſays the emperor, that hinders theſe marriages, injre 
gradas offinit tis ſuinguinis preſertim infra fratres & ſorarer. De cujur legis preceptis 
dilpenſare ſolummod» pertinet ad audtoritatem imperatoris ſeu frincipiis Romanorum. He 
at length oppoſes and condemns the opinion of thoſe who dared to ſay that theſe 
diſpentations depeuded on eccleſiaſtics. Both this act aud the former are dated in 


the year 1341. 
let 


$68. 


fates 
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let us reject ſo unjuſt and fo improper an epithet, which can only 
ſerve to raiſe in the minds of ſovereigns, ideas very oppoſite tg 
thoſe they ought to entertain, We have ſhewn (Y 01.) that a 
ſtate canno tbe a patrimony, But it may happen that a natica, 
either as an effect of an entire conhdence in the prince, 

or from ſome other reaſon, has cntruſted him with the care of 
appointing a ſuccefior, and even conlented to receive, if he 
thinks proper, another ſovercign irom his hands. Thus we fee 
Peter I. emperor of Rumia, nominateg his wile to ſucceed him, 
though he had children. 

00. But when a prince chuſes his ſucceſſor, or when he cedes the 
All true ſo- crown to another, he properly only nominates, in virtue of the 
vereiznty 5 power with which he is entruſted, cither expreſsly, or by & tacit 
unalicna- ' * 5 8 
ble. conſent, him who is to govern the ſtate after him. This neuer 

is nor can be an alienation, properly ſo called. Every uue fove- 
reignty is unalienable in its own nature. We ſhall be eatily con- 
vinced of this, if we pay attention to the origin and end of pcu- 
tical ſocicty, and of the ſupreme authority. A nation becon 25 
incorporated into a ſocicty, to labour for the common wc! arc, as 
it ſhall think proper, by living according to wholciume laws, 
Witn this view it cſtablithes a public authority. If ir rrutts tis 
authority to a prince, even with the power of tranſmitti og it n. 
other hands, this can never be, at leaſt by the expr. {+ dun- 
nimous conſent of the citizens, with the right of really alter. wn; 
or ſubjecting the ſtate to another body politic : for the e- 
duals who have formed this focicty are entered inta it u. order to 
live in an independent ſtate, and not under a foreign yoke, Let 
them not appoſe againtt us any other ſource of this right; as con- 
queſt, for inilance ; tor we have already ſhewn (§ 60 ) tnat theſe 
different ſources return at length to the true principles on Wen 
all juſt governments are founded. While the victor does not 
treat his conqueſts according to theſe principles, the ſtate of war 
ſtill in ſome meaſure ſubſiſts. At the moment when he places it 
in a civil ſtate, his rights are proportioned by the principles of th: 
ſtate, 

I know that many authors, and particularly Grotius “, give 
long enumerations of the alienations of ſovereignties. But cx 
amples frequently prove only the abuſes that have been made of 
power, and not what is right. And beſides, the people conſent- 
ed to the alienation, either willingly or by force, Wat could 
the inhabitants of Pergamos, Bithynia, and Cyrene do, when 
their kings gave them, by their laſt wills, to the Roman people ? 
Nothing remained for them, but the part of ſubmitting with a 
good grace to ſo powerful a legatee. In alledgirg an example 
capable of ſerving as an authority, it was neceſſary for them to 
have excited that of a people reſiſting a like diſpoſition of their 
ſovereign, and that reſiſtance being generally condemned as unjuſt 

nd rebellious, Had Peter I. who nominated his wife to ſucceed 


De Tue Deli & Pacis, Lib. I. Cap. III. 5 XII. ; 
hing 
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him, been willing to ſubject his empire to the grand ſeignor, or 
to ſote other neighbouring power; can we believe that the Ruſſians 
would have ſuffered it, and that their reſiſtance would have paſſed 
for a revolt? We do not find in Europe any great ſtate that is 
reputed alienable. If ſome petty principalities have been con- 
ſidered as ſuch, it is becauſe they were not true ſovereignties. 
They aroſe in the empire with greater or leſs liberty: ther maſ- 
ters made a traffic of the rights they poſſeſſed in theſe territories : 
but they could not withdraw them from a dependence on the 
empire, 

Let us conclude then, that nations alone have the right of ſub- 
mitting to a foreign power ; for the right of really alienating the 
ſtate, can never belong to the ſovereign, unleſs it be given him by 
the entire body of the people. I hat of nominating the ſucceiſor, or 
committing the ſceptre to other hands, muſt alſo be prefumed, 
and ought to be founded on an expre's conſent, on a law of the 
ſtate, or on long cuſtom, juſtified by the tacit conſent of the 
people. 

If the power of nominating a ſucceſſor is truſted to the ſove- 
reign, he ought to have no other view in his choice, but the ad- 
vantage and ſafety of the ſtate. He himſelf was eſtabliſhed only for 


§ 70, 

The duty 
of a vrince 
who u 


29 


mi- 


this end ( 39.) ; the liberty of conferring his power on another, n.:c- bi. 
could then be only granted him with the ſame view. It would tu-clor. 


be abſurd to conſider a prerogative of uſe to the prince, of which 
he might make his private advantage. Peter the Great propoſed 
only the welfare of the empire when he lett the crown to his wife, 
He knew that heroine was moſt capable of following his views, 
and of perfecting the great things he had begun, and therefore 
preferred her to his ſon, who was ſtill very young. If we often 
found on the throne ſuch elevated minds as Peter's, a nation cou! 
not take wiſer meaſures in order to be well governed, than to 
truſt the prince, by a fundamental law, with the power of ap- 
pointing his ſucceſſor. This meaſure would be much bet- 
ter than the order of birth. The Roman emperors who had 
no male children appointed a ſucceſſor by adoption. Rome 
was obliged to this cuſtom for a ſeries of fover:igns unequalled 
in hiſtory: Nerva, Trajan, Adrian himſelf, and Marcus Aurelius; 
what princes! Does the right of birth often place ſuch on the 
throne ? 

We may go ſtill farther, and boldly ſay, that in an act of ſuch 
importance to the ſafety of the entire nation, the tacit conſent and 


Fer. 
e muſt 


have at l-aft 


ratification of the people or ſtate, is at leaſt neceſſary, to give it a à tacic rati« 
ation, 


full and entire effect. If an emperor of Ruſſia had thought pro- lic 


per to nominate for his ſucceſſor a ſubject notoriouſly unworthy 
of the crown, it is not at all probable that ſuch a vaſt empire would 
have blindly ſubmitted to ſo pernicious an appoitnment. And 


Who would preſume to blame a nation for refuling to be ruined, 


out of reſpect to the laſt orders of its prince? As ſoon as the 
people 
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people ſubmits to the ſovereign appointed to rule over them, they 
tacitly ratify the choice made by the laſt prince; and the new 
monarch enters into all the 1ights of his predeceſſor. 


1 


The principal Objefs of a good Government ; and firſt ; on provid. 
ing for the Neceſſities of the Nation. 


8 72. AFTER theſe obſervations on the conſtitution of the ſtate it. 
The cud of ſelf, we come now to the principal objects of a good go- 
ny We have ſcen abov d 42) th inc 
Mews the vernment. e have above (§ 41, and 42) that the prince, 
ſovercign on his being inveſted with the ſovereign authority, is entruſted 
his duties ywith the duties of the nation in relation to government. In treat- 
— He ought ing of the objects of a wiſe adminiſtration, we muit then ſhew the 

procure s ; , . ; 
plenty. duties of a nation towards itlelf, and thoſe of the ſovereign to- 

wards his people. 

A wiſe conductor of the ſtate will find in the end of civil ſociety 
the general rule and indication of his duties. The ſociety is eſtab- 
lithed with the view of procuring, to thoſe whoare its members, the 
neceſſaries, conveniencies, and even accommodations of life; and 
in general, every thing neceſſary to their felicity; to take ſuch mea- 
ſures that each may peacefully enjoy his own property, and obtain 
juſtice with ſafety ; and, in ſhort, to defend the ry from all 
violence from without. (F 15.) The nation, or its conductor, 
ſhould firſt apply to the buſineſs of providing for all the wants of 
the people, and producing a happy plenty of all the neceſſaries of 
life, with its conveniences, and innocent and laudable enjoyments. 
As an eaſy life without ſloth contributes to the — of men, 
they are thus placed in a condition to labour with greater ſafety 
and ſucceſs after their own perfection, which is their grand and 
principal duty, and one of the views they ought to propoſe by 
uniting in ſociety. | 

= To ſucceed in procuring this abundance of every thing, it is 

To taker neceſſary to take care that they have a ſufficient number of able 

care of there workmen, in every uſeful or neceſſary profeſſion, An authentic 

gelegt nun. applicati | iſe regulati d aſſiſt - 
feen num. Application to government, wiſe regulations, and aſſiſtance, pro 

ber of —perly granted, will produce this effect, without uſing conſtraint, 

workmen. which is always fatal to induſtry. 

; Thoſe workmen that are uſeful ought to be retained in the 

To 974. Nate z and in this the public authority has certainly a right of uſing 

the depar- reſtraint, if it be found neceſſary to ſucceed in it. Every citizen 

_ thoſe owes this to his country; and an artiſt, in particular, who is nou- 

lll. Tiſhed, cducated, and inſtructed, in its boſom, cannot lawfully 

leave it, and carry to ſtrangers an induſtry which he learnt at 

home ;. unleſs his country has no occaſion for him, or he can- 

not there obtain the juſt fruit of his labour and abilities. Buſi- 

neſs muſt then be procured for him; and if, while able to obtain 

an honeſt livelihood in his own country, he would for no 

reaſon abandon it, the ſtate has a right to prevent him, But 

a very 


7 
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a very moderate uſe ought to be made of this right, and 
only in important or neceſſary cafes. Liberty is the ſoul of 
abilities and induſtry ; frequently a workmen or an artiſt, after 
having travelled abroad, is recalled home by a natural ſenſation, 
more able and better qualified to ſerve his country than before. 
If certain cates be excepted, it is belt in this affair to practiſe the 
mild methods ot protection, encouragement, &c. and to leave the 
telt to that natural love felt by all men for the places of their 
birth. | 

As to thoſe emiſſaries who come into a country to entice away 56. 
uſeful ſubjects ; the ſovereign has a right to puniſh them ſeverely, Ofthe cmiſ- 
and has jult cauſe of complaint againſt the power by whom they {is _ 
are employed. — 10 

We ſhall treat elſewhere more particularly of the general queſ- 
tion, whether a citizen is permitted to leave the ſociety of which 
he is a member. The particular reaſons relating to uſeful work- 
men are ſuthcient here. 

The ſtate ought to encourage labour, to animate induſtry, and 8 76. 
to excite abilities ; to propole honours, rewards, privileges; and They ought 
to take ſuch meaſures that any one may live by his induſtry, *® a 
Here England deſerves to be propoſed for an example. The par- — fag 
liament inceſſantly attends to theſe important affairs in which duſtry. 
neither care nor expence is ſpared. And do we not even ſee a 
ſociety of excellent citizens, formed with this view, and devote 
conſiderable ſums to this uſe ? Prizes are alſo diſtributed in Ire- 
land to the mechanics, huſbandmen, and who moſt diſtinguiſh 
themſelves, Can ſuch a ſtate fail of being powerful and happy? 


C 8 A Fc. Th 
Of the Cultivation of the Earth, 


Of all the arts, tillage, or agriculture, is doubtleſs the moſt 8 +7. 
uſeful and neceſlary, It is the nurſing father of the ſtate. The utili 

The cultivation of the earth cauſes it to produce an infinite en- ct 

creaſe; it forms the ſureſt reſource, and the moſt ſolid funds of 

riches and commerce, for the people who enjoy an happy climate. 

This affair then deſerves the utmoit attention of the govern- g 55. 
ment. The ſovereign ouyht to neglect no means of rendering The mea- 
the land under his obedience as well cultivated as poſſible. He = m_ 
ought not to allow either communities or private perſons to ac- refieR. On 
quire large tracts of land in order to leave it uncultivated. "Theſe the diſtri- 
rights of common, which deprive the proprietor of the free liberty bution of 
of diſpoting of his lands, that will not allow him to farm them, — 
and to cauſe them to be cultivated in the moſt advantageous man- 
ner; thele rights, I ſay, are contrary to the welfare of the ſtate, 
and ought to be ſuppreſied, or reduced to juſt bounds, The pro- 
perty introduced among the citizens, does not prevent the nation's 

ving a right to take the molt effectual meaſures to — 

. Whole 
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whole country to produce the greateſt and moſt advantageous 

revenue pollible. 
: The government ought carefully to avoid every thing capable 
On the pro- of diſcouraging the huſbandman, or of diverting him from the la- 
tection of bours of agriculture, Thoſe taxes, thoſe exceſlive and ill- pro- 
— portioned impoſitions, the burthen of which falls almoſt entirely 
; on the cultivators; and the vexations they ſuffer from tne com- 
miſſioners who levy them, take from the unhappy peaſant the 
means of cultivating the earth, and depopulate the country. 
Spain is the moſt fertile, and the worſt cultivated country in Europe, 
The church poſſeſſes too much land, and the undertakers of the 
royal magazines, who are authoriſed to purchaſe at a low price, 
all the corn they find in the poſſeſſion of a peaſant, above what is 
neceſſary for the ſubſiſtence of himſelf and his family, fo great!y 
diſcourage the hutbandman, that he ſows no more corn than is 
neceſſary for the ſupport of his own houſhold. Whence frequent- 
ly ariſes the greateſt ſcarcity in a country capable of feeding its 

neighbours. 

$ 80. Another abuſe injurious to agriculture is, the contempt caſt 
— — upon the huſbandman. The inhabitants of cities, even the moſt 
ought to be ſervile artiſts, and the moſt lazy citizens, conſider him that culti- 
held in vates the earth with a diſdainful eye; they humble and diſcou- 
eltecem. rage him: they dare to deſpiſe a profeſſion that feeds the human 

race; the natural employment of man. A little inſignificant 
ſtay-maker, or a taylor, places far beneath him the beloved em- 
ployment of the firſt conſuls and dictators of Rome ! China has 
wiſely prevented this abuſe ; agriculture is there held in honour 
and to preſerve this happy manner of thinking, every year, on a 
ſolemn day, the emperor himſelf, followed by his whole court, 
ſets his hand to the plough, and ſows a ſmall piece of land. Hence 
China is the beſt cultivated country in the world: it nourithes 
an innumerable multitude of people, that at firſt appears to the 
traveller too great for the ſpace they poſſeſs. 

881 The cultivation of the ſoil is not only tobe recommended by the 
The culti- government, on account of the extraordinary advantages that flow 
vation 1 from it; but from its being an obligation impoſed by nature on 
nente mankind, The whole earth is appointed for the nouriſhment of 
obligation, its inhabitants : but it would be incapable of doing it, was it un- 

cultivated. Every nation is then obliged by the law of nature to 
cultivate the ground that has fallen to its ſhare; and it has no 
right to — or require aſſiſtance from others, any farther than 
as the land in its poſſeſſion is incapable of furniſhing it with ne- 
ceſſaries. Thoſe people, like the antient Germans, and the mo- 
dern Tartars, who having fertile countries, diſdain to cultivate 
the earth, and chuſe rather to live byrapine, are wanting to them- 
ſelves, and deſerve to be extirminated as ſavage and pernicious 
beaſts. There are others, who, to avoid agriculture, would live 
only by hunting, and their flocks. This might, doubtleſs, be al- 
lowed in the firſt ages of the world, when the earth, without cul- 
tivation, produced more than was ſufficient to feed its 4 — 

tants. 
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bitants. But at preſent, when the human race is ſo greatly mul- 
tiplied, it could not ſubiiit, if all nations reſolved to live in that 
manner. Thoſe who ſtill tetain this idle life, uſurp more exten- 
ſive territories, than they would have occaſion for, were they to 
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uſe honeſt labour, and have therefore no re«fon to complain, if 


other nations, more laborious, and too cloſely confined, come to 
poſſeſs a part. Thus, though the conqueſt of the civiliſed em- 

ires of Peru and Mexico were a notorious uſurpation, the eſtab- 
liſhment of many colonies on the continent of North America 
may, on their confining themſelves within juſt bounds, be ex- 


tremely lawful. Ine people of theſe vaſt countries rather over- 


ran than inhabited them. 

The eſtabliſnment of public granaries is an excel'ent regulation 
for preventing ſcarcity. But great care thould be taken to pre- 
vent their being managed win a mercaritile ſpirit, and with 
views of profit. "This would render them a monopoly, which 
would not be the leſs unlawtul, trom its b ing arri on by the 
magiſtrate. "Theſe. granries ſhould be fe in times of the 

reateſt plenty, and tuxe oft tie corn that would lie on the huſ- 
x hands, or be carricd in too gre-t quantities to foreigh= 
ers; they ſhould be opened when corn is dear, and kept at a juſt 


price. If in a time of plenty they prevent this neceſſary com- 


modity from catily falling to a very low price, this inconvenience 
is more than remedied by the relicf they afford in dear 
times: or rather, no inconvenience ever ariſes from them. 
When corn is ſold extremely cheap, the manufacturer is tempted 
to underſell his neighbours, by offering his goods at a price which 
he is afterwards obliged to raiſe; and this produces great diſor- 
ders in commerce, by putting it out of its courle ; or he accuſ- 
toms himlelf to an eaſy life, which he cannot ſupport in harder 
times. It would be of advantage both to the manufacturers and 
to commerce, to have the ſubſiſtence of the workmen kept at a 
moderate, and nearly equal price. In ſhort, public granaries 
keep in the ſtate the corn that would be ſent abroad at too cheap 
a rate, and muſt be purchaſed again, and brought home at a very 
great expence after. a bad harvelt ; which is a real loſs to the 
nation. Theſe citabliſhments, however, will not hinder the corn 
trade. If the country, in a common year, produces more than 
is ſufficient for the nourithment of tie inhabitants, the ſuper- 
fuity may be ſent abroad; but it will be fold at a more juſt and 
reaſonable price. 
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Of Commerce, 


B Y means of commerce, particular perſons, and whole nations 


C L2, 
Of public 
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may procure what they have occaſion for, and is not to be Of home 


found at home. Commerce is divided into home, aud foreign trade. 
The firſt is that carried on in the ſtate between the ſeveral in- 


habitants ; and the ſecond is carried on with foreign nations. 


Thy 


and o.g. 
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5 34, The home trade of a nation is of great uſe; it furniſhes all 
1 — the citizens with the means of procuring whatever they want, 
rude, as either neceſlary, uſetul, or agreeable ; it cauſes a circulation of 

money, creates induſtry, animates labour, and by affording ſub- 
ſiſtence to a great number of ſubjects, contributes to render the 
country more populous and flouriſhing, 

8 Ke. The fame reafons thew the uſe of forcign trade, which is more. 
#7 hor ang over attended with theſe advantages. 1. By trading witn to. 
ke reigners, a nation procures ſuch things as neither nature nur art 

can furniſh in that country. And ſecondly, if it be properly di- 
rected, it increaſes the riches of the nation, and may become the 
ſource of wealth and plenty, Of this the example of the Car- 
thaginians among the ancients, and that of the Engliſh and Dutch 
among the moderns, afford remarkable provis. Carthage, by her 
riches, counter-balanced the fortune, courage, and grandeur of 
Rome. Holland has amalled immenſe ſums in her marſhes; a 
company of her merchants poſleiſes kingdoms in the Eaſt, and 
the governor of Batavia commands as king of the Indies. Io 
what a degree of power and glory is England arrived! formerly 
| her kings and warlike people made the moſt glorious conqueſts, 
which the reverſes, ſo frequent in war, made them loſe : at pre- 
; ſent, it is principally conimerce that places in her hand the ba- 
1 lance of Europe, 
| 6 et Nations are obliged to cultivate a home trade : firſt, beciſe we 


The obli- ſhall then fulfil the law ot nature, which requires that men ſhould 

— mutually aſſiſt each other, and contribute as much as is in their 
| a home power to the perfection and happineſs of beings like themſelves ; 
1 trade. whence it follows, that after the introduction of property, the 
| obligation muſt take place, of reſigning to others, at a juſt price, 
what they have occaſion for, and what we do not appropriate to 
our own uſe. Sccondly, fociety being eſtabliſhed with the view 
that each may procure whatever things are neceſſary to his own 
perfection and happineſs, and a home trade being the means of 
obtaining them, the obligations to carry on and improve this 
trade, are derived from the very contract on which the ſociety 
was formed. In fine, this commerce being of advantage to the 
nation, it is obliged, as a duty to itſelf, to render it flouriſhing. 


9 25. From the fame reaſon, drawn from the welfare of the ſtate, 
' TH. obliga- and to procure for the citizens every thing they want, a nation is 
þ going th obliged to promote and carry on a foreign trade, Of all the 
0 Suga trade. modern ſtates, England is moſt dittinguiſhed in this refpect. 
{| I he parliament have always their eyes fixed on this important 


intereſt ; they eflectually protect the navigation of the merchants, 
[ and favour, by contiderable gratifications, the exportation of ſu- 


| perRuous commodities and merchandites. We may ſee in a very 
ls good work *, the great advantages this Kingdom has derived from 
10 wife a Conduct. 


i | Remarks on the Advantages and Diſadvantages of France and Great Britain 
| «ll relatton ty Commiers. 
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Let us now ſee what are the laws of nature and nations in re- 888. 


ſpect to the commerce they carry on with each other. Men are = 


e foune 
ion of 


obliged mutually to aſiſt each other as much 2s poſliblez in order the lau on 
to contribute to the perfection and happinels of beings like them- commerce. 


ſelves (Prelim. §& 10.) whence it follows, as we have juſt ſud 
($ £6.) that after the introduction of property, it became a duty 


On the tight 
of buywge 


to ſell ro each other at a juſt price, what the poſſeſſor himſelf had 
no occaſion for, and what is neceſſary to others; becauſe, ſince 
this introduction of property, no man could any otner way pro- 


cure whatever he found neceſſary or uſeful, or what was 


roper 


to render life ſweet and agreeable, Since then the law ſprings 
from the obligation (Prelim. & 3.) ; that we have juſt eſtabliſhed, 
gives every man the right of procuring the things he wants, b 

buying them at a reaſonable price of thoſe who have themſelves 


no occaſion for them. 


We have alto ſcen (Prelim. $ 5.) that men coul] not free 
themſelves from the authority of the las of nature, by uniting 
in civil ſociety, and that the whole nation remains ſubject to the 
fame laws in its national capacity; ſo that the natural and neceſ- 
fary law of nations, is no other th..1 the law cf nature properly 
applied to nations or ſoverciun nate (Preiim. & 6.) : from all 
which follows, that a nution has à right to procure, at an equi- 
table price, whatever it wants, en purchaſing them of people 
who have no occaſion for them. This is the foundation of the 
right of commerce between diſterent nations, and in particular of 


the right of buying. 


We cannot apply the ſame reaſoning, to the right of ſelling 8 89. 


ſuch things as we want to part with, Every man and every na- 
tion being perfectly at liberty to buy a thing that is to be ſold, or 


Of the right 
ol ſelling, 


not to buy it, and to buy it of one rather than of another ; the 
law of nature gives to no perſon whacloever the leaſt kind of right 
to ſell what belongs to him to another A does not want to buy; 
neither has any nation that of ſelling its commodities or mer» 


chandiſe to a people who are uawilling to have them. 


Every ſtate has, conſequently, a right to prohibit the entrance A 90. 


the pro- 


of foreign merchandiſe, and the people who are intereſted in this 1, ot 
prohibition have no right to complain of it, as if they had been foreign 


refuſed an office of humanity. Their complaints would be ridi- re 
ll a - diſes. 
eulous, ſince they would only be cauſed by a want of that gain, 


— 


refufed by a nation that would not ſuffer it to be made at its own 
expence. It is however, true, that if a nation was very certain 
that the prohibition of its merchandifes was not founded on any 
reaſon drawn from the welfare ot the ſtate that prohibited them, 
it would have cauſe to contider this conduQ, 2s a mark of ill-will 
ſhewn in this initance, and to complain of it on that fodting. 
But it would be very difficult to form a certain judgment, that 
the ſtate bad no ſolid nor apparent reaſon for making ſuch a pro- 


hibition. 


By the manner in which we have ſhewn a nation's right to buy ,_. 5 97- 
of another what it wants it is eaſy to ſee, that this right is not 1; 
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one of thoſe called perfe#, and that are accompanied with a right 
of conſtraint. Let us now diſtinctly explain the nature of a right, 
that may give room for queſtions of a very ſerious nature, Y 
have a right to buy of others ſuch things as you waut, and of 
which they themſelves have no need; you addreſs yourſelf to me: 
I am not obliged to fil them to you, if I have any occaſion for 
them. In virtue of the natural liberty that belongs to all men, 
Jam to judge whether it is prudent for me to keep them or to 
ſell them to you; and you have no right to determine whether [ 
judge well or ill, becauſe you have no authority over me. If I, 
improperly, and without any good reaſon, refuſe to ſell at a juſt 
price what you want, 1 oftend againſt my duty; you may com- 
plain of this : but you ought to bear it, and you cannot attempt 
to force me, without violating my natural right, and doing me 
an injury. "The right of buying the things we want, is then only 
an imperfect right, like that of a poor man, to receive alms of the 
rich; if he retuſes him, the poor man may juſtly complain; but 
he has no right to take it by force. 

If it be demanded, what a nation has a right to do in the caſe 
of an extreme neceſſity? This queſtion will be anſwered in its 
proper place in the following book, Chap. IX. 

& 92. Since then a nation cannot have a natural right to ſell its mer- 
Every na- chandizes to another, that is unwilling to purchaſe them; if it 
che ne, has only an imperfect right to buy what it wants of others; if it 
far it will belongs only to theſe laſt to judge whether it be proper for them 
enx:uein to ſell or not; and, in ſhort, if commerce conſiſts in mutually 
comm te buying and ſelling all forts of commodities, it is evident, that it 

depends on the will of any nation. to carry on a commerce with 
each other, or to let it alone, If it is willing to allow this to 
one, it depends on the nation to permit it, under ſuch conditions 
as it ſhall think proper. For in permitting another nation to 
trade with it, it grants that other a right, and every one is at 
liberty to affix what conditions he pleaſes to a right he freely 
rants, 

en. Men and ſovereign ſtates may, by their promiſes, enter into a 
io aaa perfect obligation with reſpect to each other, in things where na- 
due ture has made only an imperfect obligation, A nation not hav- 
heren ing naturally a perfect right to catry on a commerce with an- 
e other, may procure it by an agreement or treaty, This right is 
trade. tuen acquired only by treaties, and relates to that branch of the 
law of nations termed conventional (Prelim. & 24.) The treaty 
that gives the right of commerce, is then the meaſure and rule of 

this right. 
© 9% A ſimple permiſſion of carrying on a commerce with a nation, 
. 3 gives no perfect right to that commerce. For if I merely and 
A Jae) Immply permit you to do any thing, I do not give you any right to 
mercec, do it afterwards in ſpight of me; you may make uſe of my con- 
deſceuſion as long as it laſts 3 but nothing can hinder my chang- 
ing my will, As then every nation has & right to chuſe whether 
it will or will not wade with another, and on what conditions it 
is 
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is willing to do it (& 92.); if a nation has ſuffered by another's 
coming te trade in the country, it is at liberty to prohibit, re- 
ſtrain, or ſubject that commerce to certain regulations, aud the 
people who carry it on, cannot complain of injuſtice, 

Let us only obſerve, that nations, as well as individuals, are 
obliged to trade together for the common benefit of the human 
race, on account of the necetſity men are under with regard to 
mutual aſſiſtance, (Prelim. F 10, 11, and Book I. § 88.) : but 
this does not prevent any one's being at liberty to conſider, in 
particular caſes, if it is convenient to encourage, or permit the 
commerce; and as the duties towards itſelf, are ſuperior to thoſe 
jt owes to another; if one nation finds itſelf in ſuch circum- 
ſtances, that it judges trading with foreigners dangerous to the 
ſtate, it may give it up, and prohibit it. This the Chineſe have 
done for a long time together. But once more, it is negeflary 
that its duties towards itſelf ſhould preſcribe this conduct, from 
very ſerious and important reaſons ; otherwiſe, it could not refuſe 
to comply with the general duties of humanity. 

We have ſeen what are the laws nations derive from nature, 
with regard to commerce, and how they may procure others by 
treaties : let us ſee if they can found any on long cuſtom. To 
determine this queſtion in a ſolid manner, it is neceſſary firſt to 
obſerve, that there are rights which conſiſt in a fimple porver - 
they are called in Latin, jura mere facu/tatis, rights of mere 
ability. They are ſuch in their own nature, that he who poſſeſſes 
them may uſe them or not, as he thinks proper, he being abſo- 
lutely free from all reſtraint in this reſpect; ſc that the actions 
that relate to the exerciſe of theſe rights, are acts of mere free 
will, that may be done or not done according to pleaſure. It 
is manifeſt that rights of this kind cannot be loſt by prefcrip= 
tion, on account of their not being uſed, fince the preſeription is 
only founded on a Jawful content preſumed, and it I policls a 
right which in its own nature I may, or may not ule, as I think 
proper, without any perſon having a right to preſcribe to me on 
that ſubject, it cannot be preſumed, that if I have been long with- 
out making uſe of it, I therefore intend to avandon it. This 
right is then impreſcriptible, at leaft, if I am not forbid, and h in- 
dered from making uſe of it, and have obeyed with ſuſncient 
marks of conſent. Let us ſuppoſe, for inſtance, that I am en- 
tirely at liberty to grind my corn at any mill 1 pleaſe, and that 
during a very conliberable time, an age if you will, I make uſe 
of the ſame mill; as I have done in this reſpect what I thought 
roper, nobody can preſume from this uſe of the ſame mill, that 

would deprive myſelf of the right of grinding in any other; and 
conſequently, my right cannot be loſt by preſcription. But now 
ſuppoſe, that reſolving to make uſe of another mill, the matter 
of this oppoſes it, and makes me lign a prohibition; if I obey his 
prohibition without neceflity, and without vppotition, though I 
know my right, and have it in my power to defend myſelt, this 
right is loſt ; becauſe my conduct gives juſt room to preſune, 
D 3 that 
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that I choſe to abandon it. Let us apply theſe principles. Since 
it depends on the will of any nation to carry on a commerce with 
another, or not to carry it on, and to regulate the manner in 
which it would make uſe of it (F 92.) the right of commerce is 
evidently a right of mere ability (jus mere facultatis), a ſimple 
power, and conſequently is impreſcriptible. "Thus when two 
nations have traded together, without interruption, during a cen- 
tury, this long uſe does not give any right ta either of them, 
and one is not obliged on this account, to ſuffer the other to 
come and ſell its merchandiſes, or to buy others: both preſerve 
the double right of prohibiting the entrance of foreign merchan- 
dize, and of ſelling their's wherever the people are willing to buy 
them. If the Englich have from time immemorial been accul. 
tomed to fetch their wines from Portugal, they are not on that 
account obliged to continue the trade, and have not loſt the li- 
berty of purchaſing their wines elſewhere. It, in the ſame man- 
ner, they have for a very long time fold their clath in this king- 
dom, they have, nevertheleſs, a right to transfer that trade to any 
other country : and, reciprocally, the Portugueſe are not obliged 
by this long cuſtom, either to ſell their wines to the Englith,.or 
to purchaſe their cloths. If a nation delires any right of com- 
merce, that docs not depend on the will of another, it is nece(- 
lary to procure it by treaty. 

$ 96. What has been juſt ſaid, may be applied to the rights of com- 
The in pre- merce acquired by treatics, If a nation has by this method pro- 
3 cured the liberty of ſelling certain merchaadizes to another, it 
founded on docs not loſe its right, though a great number of years are ſſuf- 
treaty. fered to be paſſed over without its being uſed ; becauſe this right 

is a ſimple dower, ju; mer facultatis, Which it is at liberty to 
uſe or not, whenever it pleaſes. 

Certain circumſtances however, may render a different dec. 
ſion neceſſary, becauſe they imply a change in the nature of the 
right in queſtion, For example, if it appears evident, that the 

nation granting this right, granted it only with the view of pro- 
Curing a ſpecies of merchandize of which it was then in want; 
that which obtained the right of ſelling, neglechng to furniſh 
theſe merchandi es, and another offering to bring them regularly, 
on condition of having an excluſtve privilege, it may certainly 
grant that exclu ive privilege: the nation that had this right of 
ſelling, would thus loſe it, becaute it had not ſulſilled the tacit 
Condition, 

& on. Commerce is a common bent to a nation, and all its mem- 
Of mono- bers haye an equal rignt to it, A monopoly is therefore, in 
13 generah contrary to the rights of the citizens. However, me 
companes, 14/2 has its exceptions, taken even from the welfare of the nation 
with exclu- and a wife government may, in certain Caſes, julily eſtabliſh a 
ſive privi= monopoly. Theres are commercial enterprifes that cannot be 
be. carried on without a ſtrength that requires conſiderable funds, 

which ſurpaſs the ability of ungle perſons, There are others that 
| would 
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would ſoon become ruinous, were they not conducted with great 
prudence with one regular ſpirit, and according to well-ſupported 
maxims and rules: theſe foreign trades cannot be ſeparately car- 
ried on by individuals; companies are therefore formed, under 
the authority of government, and theſe companies cannot be ſup- 
ported without an exclutve privilege, It is then for the advan- 
taze of the nation to grant.them: hence has ariſen in ſeveral 
countries, thoſe powerful companies that carry on the commerce 
of the Eaſt. When the ſubjects of the United Provinces eſtab- 
lithed thenſelves in the Indies, on the ruin of their enemies the 
Portugucſe, ſeparate merchants did not dare to think of ſuch an 
enterpriſe, and the ſtate itſelf wholly taken up in the defence of 
its liberty againſt the Spaniards, had not the means of attempt- 
ing it. 

"There can then be no doubt that when a branch of com- 
merce, or a manufacture, is out of a nation's power to carry it on 
any other way, if a number of perſons offer to eſtabliſh it, on con- 
dition of having an excluſive privilege, the ſovereign may very 
juſtly grant it. 

But whenever a commerce may be left open to a nation, with- 
out being of the leaſt diſadvantage to the (late, the granting cer- 
tain privileges to ſome citizens, 1s offering an injury to the rights 
of others. And even then, when ſuch a commerce requires con- 
ſidetable expences to maintain forts, men of war, &c. this being 
a national aftair, the ſtate may defray theſe expences, and, as en- 
couragement to induſtry, leave the profits of the trade to the 
merchants. This is ſometimes done in England. 

The conductor of a nation ought to take particular care to 
encourage the commerce that is of advantage to his people, and 
to ſuppreſs or lay reſtraints upon that which is to their diſadvan- 


$ 98. 
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lancc of 


trade, and 


tage. Gold and lilver being become the common ſtandard of the atten- 
the value of all the articles of commerce, the trade that brings don of ths 


into the ſtate a greater quantity of theſe metals than it carries 
out, is of advantage; and, on the contrary, that is ruinous which 
cauſes more gold and filver to be ſent abroad, than it brings 
home. This is what is called the balance of trade. The ability 
of thoſe who have the direction of it, conſiſts in making that ba- 
lance turn in favour of the nation, 

Of all the meaſures that may be taken by a government, we 
ſhall only touch here on the rights of entry. When the con- 
ductors of a ſtate, without aboliſhing a particular trade, would 
divert it from that channel, they lay ſuch an extraordinary duty 
on the merchandizes they would diſcourage, as will prevent their 
conſumption. Thus French wines are uſually charged with very 
high duties in England, while the duties on thoſe of Portugal are 
much more moderate; becauſe England ſells few of its productions 
to France, while ſhe ſells abundantly more to Portugal, There 
js nothing in this conduct that is not very wiſe and extremely 
juſt, and France has no reaſon to complain of it, every nation 
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having an undoubted right to make what conditions it thinks 
proper, with reſpect to receiving foreign merchaudizes, and may 
even refuſe to receive them at all. 


nnn 


Of the Care of the public Ways of Communication, and the Rig b: 
| of Toll. 


© 160, ＋ HE uſe of high-ways, bridges, canals, and, in a word, of 
of the uſe all ſafe and commodious ways of communication, cannot be 
of high- doubted. They facilitate the trade between one place and an- 
nel cc. Other, and render the conveyance of merchandiſe leſs expen{ve, 
as well as more ſure and eaſy. The merchants are enahi.4 to 
ſell at a better price, and to obtain the preference; they dr:w 
ſtrangers, who travel through the country, and leave money at 
the places through which they paſs. France and Holland have 
daily found the truth of this, by happy experience, 
& vor. One of the principal things that ought to employ the atten— 
The duties tion of the government, with reſpect to the welfare of the he 
— general, and of trade in particular, muſt then relate to the 
chis reipect. highways, canals, &c. in which nothing ought to be neglected 19 
render them ſafe and commodious, France is one of tliule flates 
where this duty to the public is diſcharged with the greatc't at- 
tention and magnificence. Numbers of the patroles every where 
render the traveller free from danger; and noble cauſeways, 
bridges, and canals, facilitate the communication between one 
province and another: Lewis XIV. joined the two ſeas by a 
work worthy of the Romans. 

© 102, The whole nation ought, doubtleſs, to contribute to ſuch uſe- 
e ful undertakings. When therefore, the laying out and repairing 
lpect. of high-ways, bridges, and canals, would be too great a burthen 

to be diſcharged out of the ordinary revenues of the ſtate, the 
government may oblige the people to labour at them, or to con- 
tribute to the expence. There have been peaſants in ſome of the 
provinces of France, who murmured at the labours impoſed upon 
them for the conſtruCtion of cauſeways ; but experience no ſooner 
made them ſenſible of their true intereſt, than they bleſſed the 
authors of ſo uſeſul a deſign. 

g 13. The conſtrudion and preſervation of all theſe works being at- 
— tended with great expence, the nation may very juſtly oblige all 
t light of thoſe to contribute to them, who receive advantage from their 

uſe: this is the Jawful ſource of the right of toll. It is juſt, that a 
traveller, and eſpecially a merchant, who receives advantage from 
a bridge, a canal, or a cauſeway, in his own paſſage, and in con- 
veying more commodiouſly his merchandiſe, ſhould contribute to 
the expe: ce of theſe uſeful cſtabliſhments, by a moderate contri- 
bution; and if the ſtate thinks proper to exempt the . — 
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from paying it, it is under no obligation to gratify ſtrangers in 
this particular, : NE 
Kut a law ſo juſt in its origin, frequently degenerates into a 
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great abuſe, There are countries where no care is taken of the abuſe of 
high-ways, and where they nevertheleſs require conſiderable tolls. this right. 


A particular lord who has a neck of land that projects into a 
river, ſhall there eſtabliſh a toll; though he is not at a farthing's 
expence in preſerving the river and the convenience of naviga- 
tion. This is a manifeſt extortion, contrary to the natural 
law of nations. For a diviſion and property in lands can deprive 
nobody of the right of patſage, when not the leaſt injury is 
done to him, or the territory by which we paſs. Every man 
receives this right from nature, and cannot juſtly be forced to 
urchaſe it. 

But the arbitrary or cu/{cmary law of nations at preſent tole- 
rates this abuſe, while it is not carried to ſuch an excels as to de- 
troy commerce, However, people ſubmit to them without dif- 
heulty, only on account of their being eſtabliſhed by ancient cuſ- 
tom: but the impoſition of new tolls is often a ſource of diſputes, 
Tue Swils formerly made war on the dukes of Milan, on account 
of the oppreſſions of this nature. This right of tolls is alſo till 
abuſed, when the paflenger is obliged to contribute too much, 
and what bears no proportion to the expence of preſerving theſe 
public paſſages. 

At preſent to avoid all difficulty and oppreſſion, nations ſettle 
theſe points by treatics, 


CHAP. X. 
Of Money and Exchange. 
IX the firſt age, after the introduction of property, people ex- 


§ 105. 


changed their commodities and ſuperfluous eftects for thoſe Of the eſta» 


they wanted : but afterwards gold and filver became the common 
ſtandard of the value of all things: and at length, the people, to 
prevent their being deceived, contrived to impreſs on pieces of 
gold and ſilver the name of the ſtate, the figure of the prince, or 
ome other impreſſion, as the ſeal and pledge of its value. This 
inſtitution is of great uſe and infinite convenience: it is eaſy to 
ſee what an advantage it is to trade. Nations or ſovereignties 
cannot therefore apply too cloſely to an affair of ſuch im- 
portance. 


bliſhment 


of money. 


The impreſſion made on money becoming the ſeal of its 8 xog. 
ſtandard and weight, it was ſoon found, that every perſon with- The duty of 
out diſtinction ought not to be permitted to coin it; for by that e nation 
means, frauds would become too common; it would ſoon loſe the — — 
public confidence; and this would _— a muſt uſeful inſtitu- ſpe to 


tion, Hence money is coined by the aut 
of the ſtate or prince, who are its ſurety z they ought then to have 
a quan- 


ority, and in the name Pre 
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a quantity of it coined ſuſfcient to anſwer the neceſſities of 
country, and to take care that it be good, that is, that its intrin: ; 
value bears x juſt proportion to its extrinſic or numerary value, 

It is true, in a preſſing neceſſity, the ſtate may order the citi. 
Zens to receive money at a price ſuperior to its real value; but 
as foreigners will not receive it at that price, the nation gains no- 
thing by this proceeding : it is only daubing over the wound for 
a moment, without hcaling it. Inis excels of value, added in an 
arbitrary manner to the money, is a real debt which the ſovereign 
contracts with particular perſons z and in ſtrict juſtice, this crdis 
of affairs being over, that money ought to be called in at the ex- 
pence of the ſtate, and paid for in other ſpecte, made according to 
the current ſtandard ; otherwiſe this kind of burthen, laid only by 
neceſſity, would fall ſolely on thoſe who received this arbitrary 
money in payment: which would be unjuſt, Beſides, experience 
has ſhewan that ſuch a reſource is deſtructive to trade; for by de- 
ſtroying the confidence that ought to ſubſiſt between forcigners 
and the citizens, it raiſcs in the ſame proportion the price of 
every thing bought of them, and engages every one to lock un 
or ſend abroad the good old fpecie ; whereby a ſtop is put for : 
time to the circulation of money. So that it is the duty of every 
nation and of every ſovereign to abſtain, as much as poſlible, from 
{o dangerous a practice, and rather to have recourſe to exttia— 
ordinary taxes and contributions co ſupport the preſſing exigen- 
cies of the ſtate. 

Since the ſtate is ſurety for the goodneſs of the money and its 
currency, the public authority alone has the right of coininy it, 
Thoſe who counterfeit it, violate the rights of the ſovereign, 
whether they make it of the ſame ſtandard and value or not. 
Theſe are called coinets, and their crime is juſtly conſidered as 
one of the greateſt, For it they coin baſe money, they rob both 
the public and the prince ; and if they coin good, they uſurp the 
prerogative of the fovereign. They cannot afford to make good, 
without there be a profit ailowed for making it, and then they rob 
the ſtate of the profit to which it only belongs. In both caſes, 
they do an injury to the ſovereign ; for the public credit being 
ſurety for the money, the ſovereign alone has a right to order its 
being coined, Thus the right of coining is placed among the 
prerogatives of mazeſty, and Bodinus * relates, that Sigiſmund 
Auguſtus, king of Poland, having granted this privilege to the 
duke of Pruſſia, in the year 1543, the ſtates of the country 
cauſed a decree to be paſſed in which it was aſlerted, that the 
king could not grant that privilege, it being inſeparable from the 
crown. The fame author obſerves, that long before that time, 
many lords and biſhops of France had the privilege of coining 
money, and were always conſidered as doing it by the king's au- 
thority ; but the kings of France at laſt withdrew all theſe privi- 
leges, on account of their being often abuſed. 


® In his Republic, Book I, Chap. X. 
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From the principles juſt laid down, it is eaſy to conclude, that 8 108. 
if one nation counterfeits the money of another, or if it allows 1 
and protects the coiners who preſume to do it, it does that na- micht do 
tion an inj ry. But commonly the criminals of this claſs find no —— 
protection from any; all princes being equally intereſted in ex- "wa — 
terminating them. | money. 

There is another cuſtom more modern, and of no leſs uſe to $ 109. 
commerce than the eſtabliſhment of money; namely exchange, Of ex- 
or the buſineſs of the bankers, by means of whom a merchant change. and 
remits immenſe ſums from one end of the world to the other, NI 
with very little expence, and, if he pleaſes, without danger. For 
the ſame reaſon, that [v, reigns are obliged to protect commerce, 
they are obliged to protect this cuſtom, by good laws, in which 
every merchant, foreigner, or citizen, may find ſecurity, In that, 
it is equally the intereſt and the duty of every nation to eſtabliſh 


among themſelves wiſe and equitable laws of commerce. 


CHAP, AL 


The ſecond ObjeA of a good Government, is to procure the true 
Felicity of the Nation. 


LET us continue to lay open the principal objects of a good $ 17. 
government. What we have ſaid in the five preceding —— 

chapters, relates to tne care of providing for the neceſſities of the hour after 

people, and procuring plenty in the tate: this is a point of ne- its own fee 

ceſity ; but it is not ſufficient for the happineſs of a nation. Ex- el. 

perience thews, that a people may be unhappy in the midit of all 

earthly enjoy ments, and in the poſſeſſion of the greateſt riches. 

Whatever may contribute to make men enjoy a true and ſolid fe- 

licity, is « ſecond object that deſerves the mott ſerious attention of 

the government. Happineſs is the centre to which all t e duties 

of a man and a people tend; and this is the great end of the law 

of nature. The deſire of happineſs is the powerful ſpring that 

puts all men in motion: felicity is the end they all have in view, 

and it ought to be the grand object of the public deſire (Prelim. 

y 5.) It is then thoſe who form this public deſire, or thoſe who 

repreſent them, and are the conductors of the nation, who are to 

labour after its felicity, to watch continually over it, and to ad- 

vance it to the utmoſt of their power. 

To ſucceed in this, it is neceſſary to inſtruct the people to ſeek $ rr. 
felicity where it is to be found, and to teach them the means of truce 
obtaining it. The ſovereign cannot then take too much pains, 
in inſtructing and enlightening his people, and in forming them 
to uſeful knowledge and wiſe diſcipline. Let them leave a hatred 
ol the ſeiences to the deſpotic tyrants of the Eaſt : they are afraid 
of m_ people inſtructed, becauſe they would rule over 
ſlaves, But though they are obeyed with the moſt abject ſub- 
mihan, they frequently experience the effects of diſobedience 
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and a revolt. A juſt and wiſe prince feels no apprehenſions from 
the light of knowledge, and knows that it is always of advantage 
to a good government. As men of learning are convinced that 
liberty is the natural inheritance of mankind, fo they are more 
fully ſenſible than others, how neceſſary, and of what advantage 
it is, that this liberty ſhould be ſubject to a lawful authority: in- 
capable of being ſlaves, they are faithful ſubjects. 

The firſt impreſſions made on the mind are of the utmoſt in. 
portance during the whole life. In the tender years of infancy 
and youth we ealily receive the ſceds of good and evil. Hence tie 
education of youth is one of the moſt important affairs that de. 
ſerves the attention of the government. It ought not to be en. 
tirely left to fathers ; for the moſt certain way of forming good 
citizens, is to found uſeful eſtabliſhments for public education, to 
provide able maſters, to give them wiſe directions, and to take 
ſuch mild and prudent meaſures, that the citizens will not neglect 
to take advantage of them, How admirable was the education 
of the Romans, in the flouriſhing ages of that republic, and hoy 
admirably was it calculated to form great men ! "The young mea 
put themſelves under the patronage of ſome illuſtrious perſon; 
they waited upon him in hts houſe, accompanied him wherever 
he went, and equally improved by his inſtructions and example: 
their very ſports and amuſements were exerciſes proper to form 
ſoldiers. We lee the ſame at Sparta, and this was one of the 
wiſe inſtitutions of the incomparable Lycurgus. That legiſlator 
and philoſopher entered into the particulars of the good educa- 
tion of youth *, being perſuaded that, on that depended the ptoſ- 
perity and glory of his republic. 

Who can doubt that a ſovereign, and even a whole nation, 
ought to encourage the arts and ſciences? Without mentioning 
the many uſeful inventions that firike the eye of every one, li- 
terature and the polite arts enlighten the mind, and ſoften the 
manners. If ſtudy does not always inſpire the love of virtue, it 
is becauſe it ſometimes, and even too often, unhappily mects 
with a very bad and vicious heart. The nation and its con- 
ductors ought then to protect men of learning and great artiſts; 
and to encourage them to impiove their talents by honours and 
rewards, Let the friends of darbariſm declaim againſt the (ci- 
ences and polite arts ; without ſtooping to anſwer their vain rea- 
ſonings, let us content ourſelves with appealing to experience, 
Let us compare England, France, Holland, and ſeveral towns of 
Switzerland and Germany, to the many regions given up to ig- 
norance, and lee if we can there find more honeſt men and g 
citizens. It would be a groſs error to oppoſe againſt us the cx- 
ample of Sparta, and that of ancient Rome. They, it is true, 
neglected curious ſpeculations, literature, and the arts of mere 
luxury: but the ſolid ſciences and cuſtoms, morality, civil law, 


® Ste Xenopbon, Lacedemon, Republics wg 
politics 


B. I. C. XI. A GOOD GOVERNMENT, &ec. 45 


litics and war, were there cultivated, eſpecially at Rome, with 
more care than among us. 
| People, at preſent, generally enough acknowledge the uſe of 
tha WE literature and the polite arts, and the neceſſity of encouraging 
them. The immortal Peter I. thought that without their atliſt= 


2 ance he could not entirely civiliſe Ruſſia, and render it flouriſh. 
ins ing. In England, learning and abilities lead to honour and riches. 
Newton was honoured, protected, and rewarded while living, and 
im. after his death his tomb was placed among thoſe of kings. 
ancy France alſo in this reſpect, deſerves particular praiſes, and owes to 
» tie WW: the munificence of its kings, ſeveral eſtabliſhments that are no 
t de. less uſeful than glorious: the Royal Academy of Sciences dif- 
: en. fuſes on every fide the light of knowledge, and the deſire of in- 
00d ſtruction. Louis XV. furniſhed the means of ſending to ſearch, 
a, to under the equator, and the polar circle, for a proof of an impor- 
tice WW tant truth; and we know now what was before believed, on the 
ole faith of Newton's calculations. Happy would that kingdom be, 
ition WW if the too general taſte of the age did not make the people neglect 
how ſolid knowledge, to give themſelves up to that which is merely 
men amuſing, and if thoſe who fear the light, did not ſucceed in dark- 
fon; ening the blaze of ſcience ! 
ever I ſpeak of the liberty of publiſhing philoſophical works; _ $ 4 
ple: which is the ſoul of the republic of letters. What can genius —— _ 
form produce when cramped by fear? Can the greateſt man that ever philoſo- 
the lived enlighten many of his fellow- citizens, if he ſees himſelf al- phizing. 
lator ways expoſed as a butt to ignorant and bigoted wranglers ; if he 
uca- is obliged to be continually on his guard, to avoid being accuſed 
rol. by thoſe who draw conſequences of indirectly attacking the re- 
| ceived opinions? I know that this liberty has its juſt bounds 
tion, that a wiſe government ought to have an eye to the preſs, and 
nine not ſuffer ſuch works to be publiſhed as are ſcandalous, con- 
, lis trary to morality, the form of government, and the eſtabliſhed 
| the religion. But yet * ary care ſhould be taken not to extinguiſh 
e, it a light that may afford the ſtate the richeſt advantages. Few 
\cets men know how to keep a juſt medium, and the cffice of literary 
con- cenſor ought to be truſted to none but thoſe who are equally 
its; wiſe and learned. Why ſhould they ſearch in a book for that 


and which it appears the author had no deſign of placing there; and 
{ci when a writer is wholly employed about, and only ſpeaks of phi- 


rea- loſophy, ought a malicious adverſary to be liſtened to, who 
nce. would ſet him at variance with religion? So far from diſturbing 
1s of a philoſopher on account of his opinions, the magiſtrate ought to 
 ig- chaſtiſe thoſe who publicly charge him with impiety, when in his 
00d writings he thews reſpect to the religion of the ſtate. The Ro- 
x- mans ſeem to have been formed to give examples to the univerſe : 
rue, that wiſe people carefully maintained the worſhip and religious 
nere ceremonies eſtabliſhed by law, and left the field open to the ſpe- 
law, culations of the philofophers. Cicero, a ſenator, conſul and 


augur, ridicules ſuperſtition, attacks it, and demoliſhes it in his 
Writings ; aud in this he endeavoured to promote his own hap- 
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pineſs and that of his fellow citizens: but he obſerves & that tg 
deſtroy ſuperſtition is not to aboliſh religion; for a wiſe man, en 
ſays he, will reſpec the inſtitutions and religious ceremonies of Mt ©® 
his anceſtors, The beauty of the world, and the admirable or. 
der of the ſtars are ſufficient to make us acknowledge the exiſt. 
ence of an eternal and all- perfect being, who merits the venera. 
tion of the human race *.” And in his Dialogues on the Na. 
ture of the Gods, he introduces Cotta the academic, who waz 
high-prieſt, attacking with great freedom the opinions of the 
. H4toics, declaring that he ſhould always be ready to defend the 
eſtabliſhed religion from which he found the republic had received 
great advantages; that neither the learned nor the ignorant ſhou!] 
make him abandon it: he then ſays to his adverſary, „ "Thee ar: 
my thoughts both as pontiſt, and as Cotta. But do thou, as a phi. 
loſopner, bring me to thy ſentiments by the ſtrength of thy rc2. 
ſons. For a philoſopher ought to prove to me the truth of the 
religion he would have me embrace, while I ought in this reipect 
to believe my anceſtors, even without proof +.” 

Let us add experience to theſe examples and authorities. 
Never did a philolopher occaſion diſturbances in the ſtate, or in 
religion by his opinions: they make no noiſe among the peop'e, 
and never offend the weak, unleſs malice or intemperate zeal 
torces them to diſcover the pretended venom. He troubles the 


ſtate, and puts religion in danger, who endeavours to place the . 
. . * wy . bans — . - ” N 
opinions ot a great man, in oppoſition to the doctrines and wor- * 
ſhip eſtablithed by law. is 
& 115. It is not enough to inſtruct the nation; it is ill more neceſ. 10 
They oughtfary, in order to condu-t it to nappincts, to infpire tae love of in 
7 o . — . -y + . , . 
the love of virtue, and the abhorrence of vice. Thote who have ſearches 
virtue, and deeply into morality, are convinced that virtue is the only path wy 
the abhor- that leads to true felicity; fo that its max ms contain nn: thing 60 
aro of leſs than the art of living happily ; and he muſt be very ignorant "0 
of politics; who docs not know, that a virtuous nation will be th 
more capable than any other of forming a ſtate that is at once M 
happy, tranquil, flourithing, ſolid, reſpected by its neighbours, th 
and tormidable to its enemies. Ihe intereſt of the prince mult th 
Nam, ut vere loquamur, ſuperſtitio fuſa per gentes, oppreſſit omnium f-re an- hi 
mos, atque ominum imbecillitatem occupavit—multum cam & nobiſmet iptis, & Ta 
noſtris profuturi videbamur, fi cam fanditus ſuſtuliſſemus. Nec vers (id enim dil- b. 
genter intelligi volo) ſuperitirione tollend3} religio toll tur. Nam & majorum ir- ar 
ſtituta tueri ſacris, cæremuoniiſque retinendis, ſapicntis eſt: & eſſe præſlantem al- 
| | quam æternamque naturam, & cam ſuſpiciendam, admiraidamgue honiaum th 
| gerdri, pulchritudo mundi, ordoque cel.!t.um cogit conliſteri, De Divinatier, ye 
"ir" 2 on + . ar 
+ Harum ego religionum nullam unquam contemnendam putavi : mihique it 
, perſuaſi, Romulum aufpici;s, Numam ſacris conſtitutis fundamenta jecille noitre ul 
civitatis : que nunquam profecta fine ſumma placatione Dearum immortalium tu 
tanta eſſe potuiſſet. Habes, Balbe, quid Cotta, quid pontifex ſentiat. Fac nune w 
ergo intelligam , id tu ſent as: 4 te enm philolopho rationem accipere debeo te- * 
ligionis; majoribus autem nollris, etiam nulli ratione reddita, credere. Le Natur8 ; 
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then concur with his duty, and the dictates of his conſcience, to 
engage him to watch attentive'y over an affair of ſuch impor- 
tance, Let him employ al! bis auchority in order to encourage 
virtue, and ſuppici> vice; let him for this purpoſe form public 
eftabliſhm<cnts ; and to the ſame end direct his own conduct, his 
example, and the diſtribution of favours, poſts, and dignities. 
Let him carry his attention even to the private life of the citi- 
ch, and baniſh from the ſtate what is proper only to corrupt 
the manners of the people, It is the buſineſs of politics to teach 
him all the means he ought to uſe in obtaining this deſirable end 
to ſhew him thoſe he thould prefer, and thoſe he ought to avoid, 
on account of the dangers that might attend the execution, and 
the abuſes that might be made of them. We hall here only ob- 
ſerve, in general, that vice may be ſuppreſſed by chaſtiſements, 
but that mild and gentle methods can only raiſe men to the dig- 
nity of virtue : it may be infpired, but it cannot be commanded. 
t is an inconteſtible truth, that the virtues of the citizens con- 
ſtitute the moſt happy diſpoſitions that can be deſired by a juſt 
and wiſe government. This then affords a certain index, from 
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which the nation may judge of the intentions of thoſe who go- the inten- 
vern, If they endeavour to render the great and the common tion ofthoſe 


people virtuous, their views are pure and upright; and it is cer- 
tain, that their ſight is fixed alone on the great end of govern- 
ment, the happineſs and glory of the nation, Put if they ſpread 
a corruption of manners, a love of luxury, effeminacy, the rage 
of licentious paſſions, and excite the great to engage in ruinous 
expences, the people ought to take care of theſe corruptors z 
for they endeavour to-purchaſe flaves, in order to rule over them 
in an arbitrary manner. 

While a prince has juſt and moderate deſires, he has not re- 
courſe to theſe odious methods. Satisfied with his ſuperior ſta- 
tion and the power given him by the laws, he propoſes to reign 
with glory and fafety ; he loves his people, and delires to render 
them happy. But his miniſters too commonly cannot bear to be 
reliſted ; the leaſt oppoſition, it he abandons his authority to 
them, renders them proud and more incapable of being moved 
than their maſter ; they have not the ſame love for his people as 
himſelf, How corrupt is human nature : they diſtruſt the cou- 
rage and firmneſs inſpired by virtue, and know that the diſtri- 
buter of favours rules as he pleaſes over the men whoſe hearts 
are open to covetouſneſs. So a miſerable wretch who exerciſes 
the moſt infamous of all protefſions, perverts the inclinations of a 
young victim to her odious traffic; the prompts her to luxury 
and gluttony, ſhe fills her with ſottneſs and vanity, to deliver her 
up more ſurely to a rich ſeducer. This baſe and unworthy crea- 
ture is ſometimes chattited by the magiſtratc; but the miniſter, 
who is infinitely more guilty, ſwims in opulence, and is inveſted 
with honour and authority. Poſterity, however, will do him 
juſtice, and deteſt the corrupter of a reſpeable nation. 


who go- 
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$ 117. If the governors endeavoured to fulfil the obligations which 
Leg args the law of nature lays upon them with reſpect to themſelves, ar; 
lic — in their character of conductors of the ſtate, they would be inc. 
ought to pable of ever giving into the odious abuſe juſt mentioned 
perfect its Hitherto we have conſidered the obligation a nation is under u 
ſtanding Acquire knowledge and virtue, or to perfeCt its underſtandins 
and will. and will; we have, I fay, conſidered this obligation relatively ti 
the particulars that compoſe a nation: it alſo belongs in a prope; 
and ſingular manner to the conductors of the ſtate. A nation 
while it acts in common, or in a body, is a moral perſon (Preliq, 
§ 2.) that has its underſtanding and will, and is not leſs oblige 
than each individual to obey the laws of nature (Prelim. 5 5. 
and to improve its faculties (Book I. $. 21. This moral perſon 
reſides in thoſe who are inveited with the public authority, and 
repreſent the entire nation. Whether this be the common coun. 
cil of the nation, an ariſtocratic body, or a monarchy, this ſove. 
reign, whatever he be, is then indiſpenſibly obliged to procure 
all the lights, and all the knowledge neceſſary to govern well 
and to form in himſelf the practice of all the virtues ſuitable to 1 
ſovereign. | 
And as this obligation is impoſed with a view to the public 
welfare, he ought to direct all his knowledge, and all his virtues 
to the ſafety of the ſtate, the end of civil ſociety. 
$ 119. He oughteven to direct, as much as poſſible, all the abilities, 
And vo di- the knowledge, and the virtues of the citizens to this great end 
rect the 2 2 
knowledge in ſuch a manner, that they may not only be uſeful to the indi- 
and virtues viduals who poſſeſs them, but alſo to the ſtate. This is one of 
of che citi- the great ſecrets in the art of reigning. The ſtate will be power. 
2ens to the . * : 
welfare of ful and happy if the good qualities of the ſubject, paſſing beyond 
the ſociety. the narrow ſphere of the virtues of individuals, become the vir- 
tues of citizens. This happy diſpoſition raiſed the Roman te- 
public to the higheſt pitch of power and glory. 
$ 119. The grand ſecret of giving the virtues of the individuals sb 
happy a turn, with reſpect to the ſtate, is to inſpire the citizens 
with an ardent love for their country, It will then naturally fol- 
low, that each will endeavour to ſerve the ſtate, and to apply all 
his powers and abilities to the advantage and glory of the nation, 
This love of our country is natural to all men. The gocd and 
wiſe author of nature has taken care to bind them, by a kind o- 
inſtinct, to the places where they received their firſt breath, and 
they love their own nation, as a thing with which they are inti- 
mately connected. But frequently ſome cauſes unhappily weaken 
or — this natural impreiſion. The injuſtice or the ſeverity of 


the country. 


the government too eaſily effaces it in the hearts of the ſubjects: 
does ſelf- love attach a ingle perſon to his country, where every 
thing ſeems to be made for one man? Far from it, we ſec that 
only free nations are fond of glory and the happineſs of their 
country, Let us call to mind the citizens of Rome in the happy 


days of the republic, and conſider now the Englith and * 
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The love and affection a man feels for the ſtate of which he is $ 120. 
2 member, is a neceſſary conſequence, of the wiſe and rational In particu- 


love he owes to himfelt; ſince his own happineſs is connected 
with that of his country, This ſenſation ought alſo to low from 
the engagements he has entered into with ſociety. He has pro- 


miſed to procure its ſafety and advantage as much as is in his 


wer: and how can he ſerve it w.th zeal, fidelity, and courage, 
if he has not a real love for it ? 


The nation in a body, ought doubtleſs to love itſelf, and deſire $ rar. 


its own kappineſs as a nation. The ſenſation is too natural to In 
tion or ſtate 


the na- 


diſpenſe with this obligation: but this duty relates more particu=-;,,.1r and 
war to the conductor, the ſovereign, who repreſents the nation, in the 
and acts in its name. He ought to love it, as what is moſt dear ſovereign. 


to him, to prefer it to every thing, for it is the only lawful object 
of his care, and of his actions, in every thing he does by virtue of 
the public authority. The monſter who does not love his people, 
can be only an odious uſurper ; he doubtleſs, deſer ves to be caſt 
from the throne. There is no kingdom where the ſtatue of 
Codrus ought not to be placed before the palace of the ſovereign. 
That magnanimous king of Athens gave his life for his people. 
His country being attacked by the — he conſulted the 
oracle of Apollo; and being anſwered, that the people whoſe 
chief ſhould be lain, would remain victorious, Codrus diſguiſed 
himſelf, and ruſhing into the battle was killed by one of the ene- 
mies' ſoldiers. Henry IV. king of France, joyfully expoſed his 
life for the ſafety of his people. That great prince and Louis XII, 
— illuſtrious models ot the tender love a ſovereign owes to his 
ubjects. | 

* he term country, ſeems to be y well underſtood by every 


$ 122, 


body. However, as it is taken in difterent ſenſes, it may not be Definition 
unuleful to give it here an exact detinition. It commonly ſigni. ol the term 


hes the late of which one is a member; and in this ſenſe we have 
uſed it in the preceding paragraphs, and it ought to be thus un- 
derſtood in the law of nations. 

In a more confined ſenſe, and more agreeably to its etymology, 
this term ſignifies the ſtate, or even more particularly the town 
or place, where our parents lived at the moment of our births 
In this ſenſe, it is juſtly ſaid, that our country cannot be changed, 
and always remains the ſame, to whatſoever place we remove af- 
terwards. A man ought to preſerve gratitude and affection for 
the place where he received his education, and of which his pa- 
rents were members when they gave him fife. But as ſeveral 
lawful reaſons may oblige him to chuſe another country, that is 
to become a member of another ſociety ; ſo when we ſpeak in 
general of the duty to our country, we ought to underſtand by 
this term, the ſtate of which a man is an actual member; ſince 
it is that to which he owes it entirely, and in preterence to all 


others, 
E If 


country, 
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$ 123. If every man is obliged to entertain a ſincere love for his 
_ al Country, and to procure it all the happineſs in his power, it is a 
amecru 8 . * # 

and crimi- ſhameful and deteſtable crime to injure that very country. He 
nal it is to who becomes guilty of it, violates his moſt ſacred engagements, 
1 ſinks into baſe ingratitude : he diſhonours himſelf by the 
?* blackeſt perfidy, ſince he abuſes the confidence of his fellow. 
«Citizens, and treats as enemies thoſe who had a right to expect 
his aſſiſtance and ſervices. We {ce traitors to their country only 
among thoſe men who are ſolely ſenſible of a baſe intereſt, who 
have an immediate value for none but themſelves, and whoſe 
heart is incapable of every ſentiment of affection for others, 
They are therefore juſtly deteſted by the whole world, as the 

moſt infamous of all villains. | 
$ 1243. On the contrary, thoſe generous citizens are treated with ho- 
Gr nour and commendations, who, not barely contented with per- 
tizens: ex- forming what they in general owe to their country, make noble 
aniples, efforts in its favour, and are capable of making it the greateſt 
ſacrifices. 'The names of Brutus, Curtius, and the two Decii, 
will live as long as that of Rome. The Swifs will never forget 
Arnold de Winkelreid, that hero whoſe action deſerves to be 
tranſmitted to poſterity by a Titus Livy. He truly devoted him- 
ſelf to his country; he did it as a captain and a (oldier, and not 
as a ſuperſtitious viſionary. That gentleman, who was of the 
country of Underwald, ſceing at the battle of Sempach that his 
feilow-countrymen could not break through the Auſtrians, be- 
cauſe, being armed from head to foot, they had diſmounted, and 
forming a cloſe battalion, preſented a front covered with iron, 
and briſtling with pikes and lances ; formed the generous det:2n 
of ſacrificing himſelf for his country. © My friends, ſaid he to 
the Swiſs, who began to be diſpirited, I am going this day to 
give my life to procure you the victory: I only recommend to 
you my family : follow me, and act in conſequence of what you 
ſee me do. At theſe words he ranged them in that form which 
the Romans called -1»-15, and forming himſelf the point of the 
triangle, marched to the centre of the enemy, and ſnatching all 
the pikes he could ſeize, threw them on the ground; thus open- 
ing for thoſe who followed him a way to penetrate into the midſt 
of this thick battalion. The Auſtrians once broke, were con- 
quered, the weight of their armour became fatal to them, and 

the Swiſs obtained a complete victory *. | 


In the year 1386, the Auſtrian army conſiſted of ſour thouſand choice men, 
among whom were a great number of princes, counts and nobility of diſt in uhed 
rank, all armed from head ro foot. The Swiſs were no more than thirteen hundred 
men, ill-armed. In this battle, the duke of Auſtria periſhed with two thouſand of 
his forces, in which number were [ix hundred and ſe venty- ſx gentlemen of the belt 
families in Germany, Iesy of the Hel vai. Confederacy, by de Wettevilie, For l. 
P. 133, and following. 
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CHAP. XII. 
Of Piety and Religion. 
PIETY and religion have an eſſential influence on the happineſs 


of a nation, and from their importance, deſerve a particular 
chapter. Nothing is ſo proper as piety to ſtrengthen virtue, and 
give it its full extent. I underſtand by the word piety, a diſpo- 
ſition of ſoul that leads us to have a view of the divine Being in 
all our actions, and to endeavour in every thing we do to pleaſe 
him. This virtue is an indiſpenſible obligation on all mankind ; 
it is the pureſt ſource of their felicity ; and thoſe who unite in 
civil ſociety, are ſtill more obliged to practiſe it. A nation ought 
then to be pious. "The ſuperiors intruſted with the public af- 
fairs ſhould conſtantly propoſe to deſerve the approbation of their 
divine maſter, and whatever they do in the name of the ſtate, 
ought to be regulated by this grand view. The care of forming 
pious diſpoſitions in all the people, ſhould be conſtantly one of 
the principal objects of their vigilance, and from this the ſtate 
will receive very great advantages. A ſerious attention to ob- 
tain in all our actions the approbation of an infinitely wife Being, 
cannot fail of producing excellent citizens; for rational piety in 
the people is the firmeſt ſupport of a lawful — and in the 
ſovereign's heart, it is the pledge of the people's ſafety, and pro- 
duces their confidence. Ye maſters of the earth, who acknow- 
ledge no ſuperior here below, what aſſurance can your ſubjects 
have of your intentions, if they do not ſee you filled with reſpect 
for the common Father and Lord of men, and animated with a 
deſire to pleaſe him? 


$1 


© r. 


1 pac ty. 


We have already inſinuated that piety ought to be attended  $ 126. 


with knowledge. In vain would we propoſe to pleaſe God, if we 


It ought to 
be attended 


know not the means of doing it. What a deluge of evils ariſes with knows 
when men heated by fo powerful a motive, are prompted to take ledge. 


methods that are equa!ly falſe and pernicious ! A blind piety forms 
none but ſuperſtitious perſons, fanatics and perſecutors, a thou- 
ſand times more dangerous to ſociety than the libertines. There 
have appeared barbarous tyrants who have talked of nothing but 
the glory of God, while they cruſhed the people, and trampled the 
molt ſacred laws of nature under foot. From a refinement of 
piety, the anabaptiſts of the ſixteenth century refuſed all obedience 
to the powers of the earth. James Clement and Ravaillac, thoſe 
execrable parricides, thought themſelves animated by the molt 
ſublime devotion. | 

Religion conſiſts in the dot ines of divinity, and the things of 
another lite, and in the worthip appointed to the honour ot the 


& 115. 
Of religion 
irternal 


ſupreme Being. As it is ſeated in the heart, it is an affair of and ede. 
conſcience, in which every one ought to be directed by his own nal. 


underſtanding: but as jt is external, and publicly eſtabliſhed, it 
is an affair ot the ſtate, 


E 2 Every 
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$:23. Every man is obliged toendeavour to obtain juſt ideas of God, 
8 to know his laws, his views with reſpect to his creatures, and the 
the right of end for which they were created: man, doubtlets, owes the moſt 
individuals. pure love, the moſt profound reſpect to his Creator; and to keep 
alive theſe diſpoſitions, and act in conſequence of them, he ſhould 
honour God in all his actions, and ſhew, by the molt ſuitable 
meaſures, the ſentiments that fill his mind. This ſhort explana- 
tion is ſufficient to prove, that man is eſſentially and-necellarily 
free to make uſe of his own choice in matters of religion. His 
belief is not to be commanded ; and what kind of worſhip muſt 
that be, which is produced by force] worſhip conſiſts in certain 
actions performed with an immediate view to the honour of 
God ; there can then be no worſhip proper for any man, which 
he does not believe ſuitable to that end. The obligation of fin- 
cerely endeavouring to know God, of ſerving him, and adoring 
him from the bottom of the heart, being impoſed on man by his 
very nature, it is impoſſible for him by his engagements with 
ſociety, to diſcharge this duty, or to deprive himſelf of the liberty 
neceſſary to fulfil it. It muſt then be concluded, that liberty 
of conſcience is a natural and inviolable right. It is a diſgrace to 
human nature, that a truth of this nature ſhould want to be 
proved. 
$ 129. But we ſhould take care not to extend this liberty beyond its 
be Þ cuti®* juſt bounds, A citizen has only the right of never being obliged 
ightsof e kagge v FA hn. LY 
the nation to do any thing in religious aftairs, and not that of doing out- 
in regard to wardly whatever he pleates, though it may proceed from his regard 
— —4 to ſociety. The eltabliſhment of religion by the laws, and its 
ment of re- public exerciſe, are matters of ſtate, and are neceſſarily under 
Jigion. the juriſdiction of the public authority. If all men ought to ſerve 
Crod, the entire nation, in its national capacity, is doubtlets 
obliged to ſerve and honour him (Prelim. § 5.) And as it 
ought to diſcharge this important duty in that manner which ap- 
pears to the nation to be the beſt; the nation is to determine 
the religion it would follow, and the public worſhip it would 
eſtabliſh. | 
$130. It there be yet no religion eſtabliſhed by public authority, the 
ex _ nation ought to uſe the utmolt care, in order to know and eſta- 
blind re. bliſh the beit. That which ſhall have the approbation of the 
ligion, majority ſhall be received, and publicly eſtabliſhed by law; by 
which means it will become the religion of the ſtate, But it is 
aſked, it a conſiderable part of the nation inſiſts upon —_— 
another, what does the law of nations require in that reſpect 
Let us firſt remember that liberty of conſcience is a natural right; 
and that there muſt be no conſtraint in this reſpect. TT here re- 
mains then two methods to take ; either to permit this party of 
the citizens to exerciſe the religion they proſeſs, or to ſeparate 
the ſociety, by leaving them their fortunes and their ſhare of the 
country that belonged to the nation in common, and thus form 
two new ſtates inſtead of one, The laſt method will appear no 
ways proper; it would weaken the nation, and thus would be 
contrary 
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contrary to the regard that ought to be felt for its ſafety. It is 
therefore of more advantage to take the firſt, and thus to eſtablith 
two religions in the ſtate, But if theſe religions are too imcom- 
patible; if there be reaſon to fear that they will produce diſtur- 
bances among the citizens, and diſorder in affairs; there is a 
third method, a wiſe medium between the two firſt, of which the 
Swiſs have furniſhed examples. The cantons of Glaris and Ap- 
penzel were, in the ſixteenth century, each divided into two 
parts, the one preſerved the Romith religion, and the other em- 
braced the reformation : each party has its ſeparate government 
within itſelf ; but they unite in foreign affairs, =Y form only 
one and the ſame republic, one canton. 
In ſhort, if the number of citizens who would profeſs a different 
religion from that eſtabliſhed by the nation be inconſiderable, 
and if for good and juſt reaſons it is not thought proper to allow 
the — of ſeveral religions in the ſtate; theſe citizens have 
a right to ſell their lamds, and retire with their families; taking 
all their ſubſtance with them. For their engagements to ſociety, 
and their ſubmiſſion to the public authority can never oblige 
them to violate their conſciences. If the ſociety will not allow 
me to do what I think I am obliged to perform by an indiſpenſable 
obligation, it ought to diſmiſs me. 
hen the choice of a religion is already made, and one is eſta- 
bliſhed by law, the nation ought to protect and maintain that 


C 131, 
hen it 


religion, and preſerve it as an eſtabliſhment of the greateſt im- by law. 


portance; but always without blindly rejecting the changes that 
may be propoſed to render it more pure and uleful : for the ſtate 
ought always to attend to its perfection (y 21.) But as all in- 
novations in this caſe, are full of danger, and can (ſeldom be pro- 
duced without diſorder, they ought not to be attempted upon flight 
me without neceſſity, or very important reaſons. The 
ociety, the ſtate, the entire nation, is only to determine the ne- 
ceſſity or convenience of theſe changes, and it docs not belong to 
any ſingle perſon to attempt them by his own authority, nor con- 
ſequently to preach a new doctrine. Let him offer his ſenti- 
ments to the conductors of the nation, and ſubmit to the orders 
he receives from them. 

But if a new religion ſpreads, and becomes fixed in the minds 
of the people, as it commonly happens, independently of the 
public authority, and without any deliberation in common; it 
will be then neceſſary to reaſon as we have juſt done in a former 
ſection, on the cafe of chuſing a religion; to pay attention to the 
number of thoſe who follow the new opinions; to remember 
that no earthly power has authority over the conſcience, and to 
unite the maxims of ſound politics with thoſe of juſtice and 
equity. 


This is an abridgement of the duties and rights of a nation with 1 


132. 
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in 


eſtabliſhed 


duties 


ard to religion. Let us now come to thoſe of the ſovereign, and rights 
Theſe cannot be exactly the fame as thoſe of the nation which the f a fove- 


ſovereign repreſents. The nature of the ſubject oppoſes it; for > lb — 
E 3 in religion. 


5+ 


& 133. 
In the caſe 


err B. I. Ch. XII. 


in religion nobody can give up their liberty. To exhibit in a 
clear manner theſe duties and rights, it is neceſſary here to refer 
to the diſtinction we have made in the two preceding ſections: 
if it be required to eſtabliſh a religion in a ſtate that has not yet 
received one, the ſovereign may doubtleſs favour that which ap. 
pears true, or the belt to him, to make it known, and endeavour, 
by the moſt mild and prudent meaſures, to eſtabliſh it: he is 
even obliged to do this, becauſe he is obliged to ſtudy every 
thing that concerns the happineſs of the nation. But in this he 
has no right to uſe authority and conſtraint. Since there was 
no religion eſtabliſhed in the focicty, when he received his autho- 
rity, the people could confer no power on him in this reſpect; 
the maintenance of the laws relating to religion were no part of 
his office, and did not belong to the authority with which they 
intruſted him. Numa was the founder of the religion of the an- 
tient Romans: but he perſuaded the people to receive it. If he 
had been able to command, he would not have had recourle to 
the reveries of the nymph Egeria. 'T hough the ſovereign cannot 
make uſe of authority in order to eftabliſh a religion where there 
is none, he has a right, and is even obliged to employ all his 
power to hinder the introduction of a bad one, which he judges 
pernicious to morality and dangerous to the ſtate. For he ought 
to preſerve his people from every thing that may be injurious to 
them; and a new doctrine is fo far from being an exception to 
this rule, that it is ore of the molt important objects. We are 
going to ſec in the following paragraphs, what are the duties 
and prerogatives of the prince in regard to the religion publicly 
eſtabliſhed. 

The prince, or the conductor, to whom the nation has intruſt- 


wir-ethere ed the care of the government, and the exerciſe of the ſovereign 
is a religion power, is obliged to watch over the preſervation of the received 
eltabliſhcd 
by law; 


religion, the worſhip eſtabliſned by law, and has a right to re- 
ſtrain thoſe who attempt to deſtroy, or diſturb it. But to acquit 
himſelf of this duty in a manner equally juſt and wiſe, he ought 
never to loſe ſight of the equality in which he is called to act, 
and the reaſon of his beiny inveſted with it, Religion is of ex- 
treme importance to the welfare and tranquility of the ſociety, 
and the prince 18 obliged to have an eye to every thing in which 
the ſtate is intereſted. This is all that calls him to interfere in 
religion, or to protect and defend it, He can then interfere only 
upon this footing, and conſequently he can uſe his power againſt 
none but thoſe whoſe religions conduct, is prejudicial or danger- 
ous to the ſtate, and cannot puniſh pretended crimes againſt God, 
where the vengeance alone belongs to the Sovercign Judge, the 
Searcher of hearts. Let us remember that religion is no father 
an affair of ſtate, than as it is exterior and publicly eſtabliſhed: 
that of the heart can only depend on the conſcience. Ihe prince 
has a right to puniſh none but thoſe that diſturb tociety, and n 
would be very unjuſt for him to inflict pains aud peneities on any 
perion whaticever for his private opinions, when that perſon 


„ 
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neither take pains to divulze them, nor to obtain followers, It is 
a principle of fanaticiſm, a fource of eviis, and the moſt notori- 
ous injuſtice for weak mortals to imagine that they ought to take 
up the cauſe of God, maintain his glory by acts of violence, and 
revenge him on his enemies. Let us only give to ſovereigns, ſaid 
a great ſtateſman and an excellent citizen * let us give them 
for the common advantage, the power for puniſhing whatever is 
injurious to charity in ſociety. It does nat belong to human juſtice 
to become the revenger of the cauſe that belongs to God, Cicero, 
who was as able, and as great in ſtate aftairs, as in philoſophy and 
eloquence, thought lixe the duke of Sully, In the laws he pro- 
poſed relating to religion, he fays, on the ſubject of piety and in- 
terior religion, “if any one commits a fault, God will revenge 
it:” but he declares the crime capital that ſhould be committed 
againſt the religious ceremonies eſtabliſhed for the public affairs, 
and in which the whole ſtate is concerned 4 The wiſe Romans 
were very far from perſecuting a man for his creed; they only 
required that people ſhould not diſturb the public order. 

'The creed, or the opinions of the people, their ſentiments 
with reſpect to the Deity, in a word, interior religion ſhould, 
lice piety, be the object of the prince's attention; he ſhould ne- 
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$ 134. 
The object 
of his care, 


glect no means of enabling his ſubjects to diſcover the truth, and means he 
to entertain good ſentiments ; but he ſhould employ for this ought to 


purpoſe only mild and paternal methods f. Here he cannot com- employ. 


mand (§ 128.) It is in external religion and its public exerciſe 
that his authority is to be employed. His taſk is to preſerve it, 
to prevent the diforders and troubles it may occaſion-. Lo pre- 
ſerve religion he ought to maintain it in the purity of its inſtitu- 
tion, to take care that it be taithfully obſerved in all its public 
acts and ceremonies, and to punith thoſe who dare attack it 
openly. But he can require nothing by force except ſilence, and 
ought never to oblige a perſon to bear 2 part in external cere- 
monies : he can only by conſtraint produce unealineſs or hy- 
riſy. 

A beten of opinions and worſhip has often produced diſor- 
ders and fatal — — in a ſtate: and for this reaſon, many 
will ſuffer only one and the ſame religion. A prudent and equit- 
able ſovereign will fee in particular coiqjunctures, if it be proper 
to tolerate, or forbid the exerciſe of ſeveral different kinds of 
worſhip. 


But in general, we may boldly affirm, that the moſt ſafe and 8g 135. 
equitable means of preventing the diſorders that may be pccafion- Of tolera- 


ed by difference of religion, is an uuiverſal toleration of all the . 


The duke de Sully; ſee his Memoirs digeſted by M. de I Ecluſe, Tom. V 
P. 36, 136. 

+ Qui ſecus ſaxit, Deus ipſe vindex crit=Qui non paruerit, capitale eſto. De 
Lerib. J. ib II. 

t Quas (religionis) non metu, ſed ca conjunctione, que eſt homini cum deo, 
conſorvandas puto. Cicero de Legib, Lib. I. What & line leſſon does this pagan phi» 
qulopher give the Christians! 5 
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religions that have nothing dangerous in them, either with re. 
ſpect to manners, or the ſtate, Let us ſuffer the intereſted prieſts 
to declaim; they would not trample under foot the laws of hu- 
manity, and thoſe of God himſelf, to make their doctrines 
triumph, if they were not the foundations on which are erected 
their opulence, luxury, and power. Cruſh only the ſpirit of per. 
ſecution, puniſh ſeverely whocver ſhall dare to diſturb others on 
account of their creed, and you will fee all theſe ſects live in 
peace in their common country, and be ambitious of ſhewin 
themſelves good citizens. Holland and the ſtates of the king of 
Pruſſia furniſh a proof of this: Calviniſts, Lutherans, Socinians, 
Jews, Catholics, Pietiſts, all live in peace, becauſe they are 
equally protected by the ſovereign; and none are puniſhes, but 
the diſturbers of the tranquility of others. 

C 125. If in ſpite of the prince's care to preſerve the eſtabliſhed re. 
What the ligion, the entire nation, or the greater part of it, ſhould be dif. 
dughe to do guſted With it, and deſire to have it changed: the ſovereign can- 
when the not do violence to his people, nor reſtrain them in an atfair of 
nation is re this nature. Ihe public religion was eſtabliſhed for the ſafety 


ſolved to oY 2 e | | | 
change the and advantage of the nation; but it is without efficacy, when it 


religion. ceaſes to influence the heart: the ſovereign has here no othe- 


authority beſides that which reſults from the truſt the nation has 
repoſed in him; and the people have committed to him that of 
protecting their religion white they thought proper to profets it. 

4187. But at the ſame time it is very juſt that the prince ſhould 
The diffe- have the liberty of continuing in the profeſſion of his own religion, 
rence of re- yithout loſing his crown. Provigved that he protects the religion 
_—_ not ol the ſtate, this is all that can be required of him. In general, 
to make a A difference cf religion ſhould never make any prince loſe the pre- 

rince loſe rogatives of ſovercignty, unleſs a fundamental law difpolcs it 

crown. otherwiſe, The pagan Romans did not ceaſe to obey Conſtantine, 
when he embraced Caoriitianity z nor did the Chrittians revolt 
from Julian, after he had quitted it. 

6 118. We have eſtabliſhed liberty of conſcience for the people 
The agree- (§ 128.) However, we have alſo ſhewa that the ſovereign hs 
— a right, and is even under an obligation to protect and maintain 
duties and the religion of the ſtate, and not to ſuffer any perion to attempt 
rights oſ the to alter or deſtroy it; that he may even, according to circum- 
3 ſtances, permit only one kind of public worthip throughout the 
of the ſub Whole country. Let us reconcile theſe duties and various rights; 
jects. between which it may be thought that there is ſome contradic- 

tion; and if poſſible leave nothing to be deſired on fo important 
and delicate a ſubject. 

If the ſovereign will allow only the public exerciſe of the ſame 
religion ; let him oblige no body to do any thing contrary to his 
conſcience ; let no ſubject be forced to bear a part in a worihip 
which he difapproves, or profeſs a religion which he believes to 
be falſe ; bur let the ſubject on his fide fatisfy himſelf with his 
not having fallen into a ſhameful hypocriſy ; Jer him ſerve God 


according to the light of his Gn Knowledge, in ſecret, and = 
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his own houſe, perſuaded that providence does not call him to 
public worſhip, fince it has placed him in ſuch cirgumſtances, 
that he cannot diſcharge it without creating diſturbances in the 
ſtate, God would have us obey our fovereign, and avoid every 
thing that may be pernicious to ſociety, Theſe are the immuta- 
ble precepts of the law of nature : that of public worſhip is con- 
ditional, and dependent-on the effects it may produce, Interior 
worſhip is neceſlary in its own nature; and we ought to confine 
ourſelves to it, in all cafes in which it is moſt convenient. 
Public worſhip is appointed for the edification of men in glorify- 
ing God: but it oppoſes that end, and ceaſes to be laudable, on 
ſuch occaſions when it can only produce diſturbances, and give 
offence, If any one believes it abſolutely neceſſary, let him leave 
the country where he is not allowed to perform it according to 
the dictates of his own conſcience, and join thoſe who openly 
profeſs the ſame religion as himſelf, | 

The prodigious influence of religion on the welfare and tran- $ 39. 
quility of the ſociety invincibly, prove, that the conductor of the The ſove- 
ſtate ouzht to have the inſpection of what relates to it, and an 8 Fase l 
authority over the miniſters who teach ir. "The end of ſociety and inſpection 
of the civil government neceſſarily requires, that he who has the of the affaire 
authority, ſhould be inveſted with al! the rights without which he = gion, 
could not exerciſe it in a manner moſt advantageous to the ſtate. rity over 
Theſe are the prerogatives of majeſty (& 45.) of which no ſove- thoſe who 
reign can diveſt himſelf, without the expreſs conſent of the na- ——— 
tion. The inſpection of the affairs of religion, and the autho- 
rity over its miniſters, then form one of the moſt important of 
his prerogatives, ſince without this power the ſovereign would 
never be able to prevent the diſturbances that religion might oc 
caſion in the ſtate, nor apply that powerful ſpring to the welfare 
and ſafety of the ſociety. It would be certainly very ſtrange 
that a multitude of men who united themſelves in ſociety for 
their common advantage, that each might in tranquility labour 
to ſupply his neceiſitivs, promote his own perfection and happi- 
neſs, and live like a reaſonable being; it would be very ſtrange, | 
I fay, that ſuch a ſociety ſhould not have the right of being guided 
by its own judgment, in an affair of the utmoſt importance; of 
determining what is believed moſt agreeable to religion, and of 
taking care that nothing dangerous or hurtful is mixed with it, 
Who will dare to diſpute that an independent nation has a right, 
in this reſpect, to proceed, like others, according to the light of 
conſcience ? and when it has once made choice of a particular re- 
ligion and worſhip, may it not confer on its conductor the whole 
power of which it is poſſeſſed of regulating, directing, and cauſing 
this religion and worſhip to be obſerved ? 

Let it not be ſaid, that ſacred things do not belong to the pro- 
| fane. Such diſcourſes when brought to the bar of reaſon, are 
found to be only vain declamations. There is nothing on earth 
more auguſt and ſacred than a ſovereign, and why ſhould God, 
Who calls him by his providence to attend on the ſafety and hap- 
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pineſs of a whole nation, deprive him of the direction of the moſt 
powerful fpring that can move mankind ? The law of nature ſe- 
cures to him this right, with all thoſe that are eſſential to good 
government; and nothing is to be found in the Holy Scriptures 
that changes this diſpoſition. Among the Jews, neither the king 
nor any other perſon could make any innovation in the law of 
Moſes ; but the ſovereigu attended to its preſervation, and knew 
how to humble the high-prieſt, when he deviated from his duty, 
Where is it afferted in the New Teſtameat, that a Chriſtian 
prince has nothing to do with religious affairs? Submillion and 
obedicnce to the ſuperior powers, are there clearly and expre(-ly 
enjoined, In vain, would they oppoſe againſt us the example dt 
the apoſtles, who preached the goſpel in oppoſition to the will of 
ſovereigns : whoever would deviate from the ordinary rules, ought 
to have, a divine million, and to eſtabliſh his authority by mi- 
racles. 

— No perſon can difpute that the ſovereign has a right to take 
care that the people do not intrude into religion any thing con- 
trary to the welfare and ſafety of the ſtate ; and conſequently. he 
muſt have a right to examine its doctrines, and to point out what 
ought to be taught, and where the preacher ſhould be ſilent. 

3 t The ſovereign ought likewiſe to watch attentively, in order to 
Heought to prevent the eſtabliſhed religion from being abuſed, either by 
3 — making uſe of its diſcipline to gratify hatred, avarice, or any other 
received re- unworthy paſſions, or preſenting its doctrines in a light that mutt 
ligion. prove prejudicial to the ſtate. What advantage can ſociety rea» 

from crude imaginations, feraphic devotions, and ſublime ſpecula- 

tions, when it conſiſts of only weak and docile minds? Thetz 

can only produce a renunciation of the world, a neglect of bun- 

neſs — of honeſt labour. This ſociety of pretended ſaints wil 

become an eaſy and certain prey to the firtt ambitious neighbour ; 

or if it is left in peace, it will not ſurvive the firſt generatioa ; 

the two ſexes conſecrating their chaility to God, will refuſe to 

ield to the views of the Creator, of nature, and of the ſtate. 

Unhappil y for the miſſionaries, it evidently appears, even from the 

hiitory of New France, by Charlevoix, that their labours were the 

principal cauſe of the ruin of the Hurons. The author exprelsly 

ſays, that a great number of theſe Ne2phyter, would think of no- 

thing but of the ſubjects of their faith, that they forgot their 

activity and valour, and divitions aroſe between them and the teſt 

of the nation, &c. Theſe people were therefore ſoon deſtroyed 

by the Iroquois, whom tacy had before been accuſtomed to 
conquer “. 

974% To the prince's inſpe*tion of the affairs and offices of reli gion 
Tae fov*- we have joined his authority over its miniſters: both of them 


eigu $ au- , 3 5 5 2 
they ty over flow from the ſame principle, for without this laſt, the firſt would 


dhe mini- be vain and uſeleſs. It is abſurd, and contrary to the firſt foun- 
2 of 6 dativns of ſociety, for citizens to pretend to be independent ot cac 
= — 


ge The His; if New France, Book V. VI. and VII. : 
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ſovereign authority, in offices of ſuch importance to the repoſe, 
the happineſs, and ſafety of the ſtate. 'This is eſtabliſhing two in- 
dependent powers in the ſame ſociety : a certain principle of di- 
vinon, diſturbance, and ruin, There is only one ſupreme power 
in the ſtate ; the offices of the ſubalterns vary according to their 
enployments ; the eccleſiaſtics, magiſtrates, and commanders of 
the troops, are all officers of the republic, each in his department; 
and all are equally accountable to the ſovereign. . 

A prince cannot indeed juſtly oblige an ecclefiaſtic to preach a $ 142. 
doctrine, or to perform a religious rite which he does not believe ——— 
to be agreeable to the will of God, But if the miniſter cannot, — 
in this reſpect, conform to the will of his ſovereign, he ought to 

uit his place, and conſider himſelf as a man who is not called to 
1 it; two thiags being neceſſary for the diſcharge of his duty; 
to teach and bæhave with fincerity, according to the dictates of his 
own conſcience, and to conform to the prince's intentions, and 
the laws of the ſtate, Who can forbear being filled with indig- 
nation, at ſeeing a biſhop audacioufly reſiſt the orders of the 
ſovereign, and the decrees of the ſupreme tribunals, ſolemnly de- 
claring that he believes himſelf accountable to God alone, for 
the power with which he has entruſted him? 

On the other hand, if the clergy are humbled, it will be out of 1 $ rag. 
their power to produce the fruits for which their miniſtry was ap- pt thr 
pointed. The rule that ſhould be followed in this reſpect may be with te- 
conceived in a few words. Firſt, the clergy, as well as every {pc& to cc» 
other order, ſhould ſubmit in their functions, and in every thing 
elſe, to the public power, and be accountable for their conduct to 
the ſovereign. Secondly, the prince ſhould take care to render 
the miniſters of religion reſpectable in the eyes, of the people; 
he ſhould truſt them with the degree of authority neceſſary to en- 
able them to diſcharge their duty with ſucceſs, and ſupport them, 
in caſe of need, with the power he holds in his own hands. 

Every man in place ought to be furniſhed with an authority an- 
ſwerable to his functions; otherwiſe he will be unable to diſchar 
them in a proper manner. I fee no reaſon why the clergy ſhould 
be excepted from this general rule, only the prince ſhould be more 
particularly watchful that they do not abuſe his authority; the 
affair being altogether the moſt delicate, and the moſt fruitful in 
dangers, As he ſhould render the character of churchmen re- 
ſpectable, he ſhould take care that this reſpe& is not carried to 
ſuch a ſuperititious veneration, as to put it in the power of an 
ambitious prieſt, to have what influence he pleaſes over weak 
minds. As ſoon as the clergy are made a ſeparate body, they be- 
* come formidable. The Romans, (whom we often cite) the wiſe 
14 Romans received into the ſenate the pontifex-maximus, and the 
principal miniſters of the altar ; they were ignorant of toe di- 
ſtinction between the c/ergy and the /aity; and all citizens wore 
the ſame robe. 

If th: ſovereign be deprived of his po ver in matters of religion, $ 144. 
'n and tuis aut wwiicy over wie clergy, how will he preveut there be- e 
8 In reajins on 
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which are ing any thing mixed with religion that is contrary to the welfare 


eſtabliſhed of the ſtate? How will he be enabled to take ſuch meaſures, a; 
the rights of - | , - ) 

ſovereigns to Cauſe it to be conſtantly taught and practiſed in the manner 
in matters moſt conducive to the public welfare? And eſpecially, how will 
7 he prevent the diforders that may be occaſioned, either by 
rities and doctrines, or the manner in which the diſcipline is exerted. 
examples. Theſe cares and duties can only belong to a ſovereign, and 

nothing can diſpenſe with his diſcharging them. 

Hence we ſee that the prerogatives of the crown, in eccleſiaſti. 
cal affairs, have been conſtantly and faithfully defended by the par. 
liaments of France, The wiſe and learned magiſtrates of 
which thoſe illuſtrivus bodies are compoſed, are ſenſible of the 
maxims which ſound reaſon dictates on this ſubject, They know 
the conſequence of not ſuffering any abcidgment to be made cf 
the public authority in an affair in its own nature ſo delicate, ſo 
extenſive in its connections, and influences, and ſo important in 
its conſequences, What ſhall eceleſiaſtics reſolve to propoſe to 
the people as articles of faith, fome obſcure and uſeful points, 
that is no eſſential part of the received religion; ſhall they ſepa- 
rate from the church, and detame thote who do not ſhew a blind 
obedience ; ſhall they refuſe them the ſacraments, and even the 
rights of burial ; and thall not the prince protect his ſubjects, and 
preſerve the kingdom from a dangerous ſchiſm ? 

The kings of England have aſſerted the prerogatives of their 
crown ; they have cauſ:d themſelves to be acknowledged f eads 
of the church, and this regulation is equally approved by eaſon 
and ſound politics, and is alfo conformable to anti-nt cuſtom, 
The firſt chriſtian emperors exerciſed all the functions oi heads of 
the church; they made laws on ſubjects relating to it , ſummon- 
ed councils, and preſided at them; elected and icpoſed bithops, 
&c. In Switzerland there are wiſe republics, waoſe fovereigns, 
knowing the full extent of the ſupreme authority, have rendered 
the miniſters of religion ſubject to them, without offering 
violence to conſcience. [hey have prepared a formulary of the 
doctrines that ought to be preached, and publiſhed ſuch laws of 
eccleſiaſtical diſcipline, as they would have exercifed in the coun- 
tries under their obedience; in order, that thoſe who would not 
conform to theſe eftabliſhments, might not devote themſelves to 
the ſervice of the church. "They keep all the miniſters of reli- 
gion under a lawful dependence; and diſcipline is exerted under 
their own authority. It is not probable, that religion will ever oc- 

caſion diſturbances in theſe republics. | 
$ 145. If Conſtantine and his ſucceſſors had expreſsly declared them- 
Pernicious ſelves the heads of the church, and if the Chriſtian kings «nd 
— 2 princes had, in this inſtance, known how to maintain the rights of 
contrary Overeignty, would there ever have appeared thoſe horrid dil- 
opinion. orders produced by the pride and ambition of ſome popes and ec- 
cleſiaſtics, emboldened by the weaknels of princes, and ſupported 
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by the ſuperſtition of the people? Wat rivers of blood have 
deen ſhed in the quarrels of monks, about ſpeculative queſtions 
that were often unintelligible, and almeſt always as uſeleſs with 
© reſpect to the ſalvation ot ſouls, as they were indifferent in them- 
ſelves, or in regard to the welfare of ſociety : citizens and even 
© brothers have taken up arms againſt each other: ſubjects have 
deen excited to revolt, and kings tumbled from their thrones : 
| Tantum religis potuit ſuadere malorum The hiſtory of the empe- 
tors Henry IV. Frederic I. Frederic II. and Louis of Bavaria are 
well known. Was it not the independence of the eccleſiaſtics, and 
© of that ſyſtem in which the affairs or religion are ſubmitted to a 


| kings have been aſſaſſinated in conſequence o 
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foreign power, that plunged France into the horrors of the leagu 


and had nearly deprived her of the beſt and greateſt of her kings 

Had it not been for this ſtrange and dangerous ſyſtem, would a 
| ſtranger, pope Sixtus V. have undertaken to violate the funda- 
mental law of a kingdom, to declare the lawful heir incapable of 
| wearing the crown? Would, at other times, and in other places &, 
the ſucceſſion have been rendered uncertain, from the want of a 
F formality in a diſpenſation, whole validity was diſputed, and which 
| a foreign” prelate pretended to have a ſole right to give? Would 


that ſame foreigner have arrogated to himſelf the power of pro- 
nouncing that the children of a king were a ? Would 

a deteſtable doc- 
trine +? Would a part of France not dare to acknowledge the 
beſt of their kings , before they had been abſolved by Rome ? 
And would many other princes have been unable to give a ſolid 


| peace to their people, from their being unable in their own domi- 


nions, to decide affairs that belonged to religion 8? 
All we have advanced on this ſubject, fo evidently flows from 


$ 146. 


the notions of independence and ſovereignty, that it will never be The abuſes 
diſputed by an honeſt man who endeavours to reaſon juſtly. If a Firicea. 
tate cannot finally determine every thing relating to religion, the 3. The 
nation is not free, and the prince is but half a ſovereign. There == 


is no medium in this caſe ; either cach ſtate is its own maſter in 
this reſpect, as well as in all others, or it muſt receive the ſyſtem 
of Boniface VIII. and conſider all popiſh countries as forming 
one only ſtate, of which the pope is the _— head, and the 
kings ſubordinate adminiſtrators in temporal affairs, each in his 


province ? nearly as the ſultans were formerly under the authority 
ol the kalifs. e know that this pope preſumed to write to 


Philip the Fair, king of France, Scire te volumnus, quod in ſpiritu- 
alibus & tempora/ibus nobis ſubes || : Know that thou art ſubject 


In England, under Henry VIII. 

+ Henry III. and Henry IV. aſſaſſinated by the fanatics, who thought to ſerve 
God and the church by ſtabbing their king | 

Though Henry IV. embraced the Romiſh religion, a great number of Catho- 
lics did not dare to acknowledge him before he had received the poye's 

ution. 

$ Many * of France in the religious wars, 

| Turretin, Hiſt. Eeclefraft. Compendium, p. 182. Where may alſo be ſeen the 
king of France's bold anſwer. 
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to us as well in temporals as in ſpirituals. And we may (x 
in the canon law * the famous bull unam /anfam, in which it i 
attributed to the church two ſwords, or a double power, ſpiritud 
and temporal'; and thoſe who think otherwiſe, are condemned 
men, who after the example of the Manicheans, eſtabliſh tx 


principles, and it is at length declared, that it is an ar ticle of fair, 


neceſſary to jalvation, to beligve that every human creatare is jubj:t 
to the pontif of Rome, 

We reckon the enormous power of the popes, as the fir} 
abuſe that ſprung from this ſyſtem, which diveits ſovereigns of 
their authority in matters of religion. This power in a foreign 
court, is abſolutely contrary to the independence of nations ard 
the ſovereignty of princes. It is capable of overturning the (tate, 
and wherever acknowledged, it is impoſſible for the ſovereig" to 
govern in ſuch a manner as is molt for the advantage ot the 
nation. We have, already, in the laſt ſection, given ſeveral re. 
markable inſtances of this, and hiſtory preſents them without 
number. The ſenate of Sweden having condemned Trrollius, 
archbiſhop of Upſal, for the crime of rebellion, to be degraded 
from his ſee, and to end his days in a monaſtery, pope Leo X had 
the audacity to excommunicate the adminiſtrator Steno, and the 
whole ſenate, and ſentenced them to rebuild at their own expence, 
a fortreſs belonging to the archbiſhop, which they had cauſed to 
be demoliſhed, and pay a tine of a hundred thouſand ducats to the 
depoſed prelate +. "The barbarous Chriſtiern, king of Denmark, 
was authoriſed by this decrce to lay Sweden waſte, and to ſpill the 
blood of the moſt illuſtrious of the nobility. Paul V. thundere 
out an edict againſt Venice, on account of ſome very wiſe laws 
made with reſpect to the government of the city; but which di- 
pleaſed the pope, and threw the republic into an embarraſlment, 
from which all the wiſdom and firmneſs of the, ſenate could 
ſcarcely deliver them. Pius V. in his bull in Cena Domini of 
the year 1567, declares, that all princes who ſhall introduce 
new taxes in their dominions, of what nature ſoever they be, or ſhall 
encreaſe the antient ones, without having firſt obtained the 
approbation of the holy ſee, are 'excommunicated 1% fats. | 
not this attacking the independence of nations, and ruining the 
authority of ſovereigns ? 

In thoſe unhappy times, the dark ages that preceded the revival 
of literature and the reformation, the popes attempted to regulate 
the actions of princes, under the pretence of conſcience, to judg? 
of the validity of their treaties, to break their alliances, and 
declare them null and void. But theſe enterpriſes met with 
a vigorous reſiſtance, even in a country where it is commonly 
imagined there was then much valour and very little knowledge, 
The pope's nuncio, to oblige the Swiſs to fotſake the French, 
publiſhed a monitory againſt all thoſe cantons who favoured 


* Extravag. Commun. Lib. J. Tit. De Majoritote Oledientia. 
7 tliftery of the Revolutions in Sweden, 


Charles 
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(6 K Charles VIII. declaring them excommunicated, if within the 


pace of fifteen days they did not forlake the intereit of that 


ul prince, and enter into the confederac y againſt him: but the Swits 

3 MW oppoſed this act by a proteſtation that declared it abuſive, and 

x cauſed it to be pulled down in all the places under their obedi- 
5 ence; thus they have ſhewed their contempt for a preceeding 
4 WW that was equally abſurd and contrary to the rights of ſovereigns *. 

we ſhall mention ſeveral other of the like attempts, when we 

come to treat of the faith of treaties. 

of WE This power in the popes has given birth to another abuſe, that $ 147. 
n MW. 0:ſerves the utmoſt attention from a wiſe government, We ſee L. Inport- 
14 WS ſeveral countries in which eccleliaſtical dignities, and great bene- > aſi 
te, WE fees are diſtributed by a foreign power, by the pope, who beſtows conterred 
% WE them upon his creatures, and very often on men who are not the Þ7 2 foreign 
the WW fubjects of the ſtate, This practice is equally contrary to the law — 

io. of nations, and the principles of common policy. A people 
ou: We ought not to receive laws from ſtrangers, to ſuffer them to 

us Wi interfere in their affairs, nor to take from them their advantages : 
44 but how many ſtates are there where a ſtranger may difpote of 

v.4 Places of very great importance with reſpect to their happineſs and 

the BS repoſe ? The princes who conſented to the introduction of fo 6 
ice, enormous an abuſe, were equ.}ly wanting to themſelves and their 
10 people. In our times, the court of Spain has been obliged to 

the WE expend immenſe ſums to enter without danger into the peaceable 
ark, polſefhon of a right, that eſlentially belongs to the nation, or 

the its head. 
red Even in the ſtates whoſe ſovereigns have preſerved ſo impott- $ 145. 
aus ant a prerogative of the crown, the abuſe in a great meaſure g;. Powerful 
L | rad role as de- 
if. WF fubfiſts. The ſovereign nominates indeed to biſhoprics and great Cx. N 
ent, benefices ; but his authority is not ſuſ̃cient to put them in che — 
aud poſſeſſion of their benetices, and to enable them to enter into the court. 
4 exerciſe of their functions, they mult alſo have bulls from Rome . 
luce By this means and by a thoutand others, the whole body of the 
al clergy ſtill depend on the court of Rome : they expect from 

the it dignities and the purple, which, according to the oftentatious 

Is pretenſions of thoſe who are inveſted v ith it, renders them equal 
the to ſovereigns : they have every thing to fear from its reſentment, 
and therefore are always diſpoled to comply with it. On the other 
„ii band, the court of Rome ſupports this clergy with ail its power; 
late it atiſts them by its politics and credit; protects them againſt 
\doe their enemies, and again!t thoſe who would ſet bounds to their 
power; frequently againſt the juſt indignation of their ſovereign z 


with and by this means attaches them to it ſtill more ſtrongly. Is it 
only WI not doing an injury to the rights of fociety, and ſhocking the urid 


doe, 

9 

nch, 0 Vogel": Hifterica! and Pclit': il Treatiſe an the Aiftaxces betwoocs Braner and the Bime 
ured WY % Contons, p. 33, and 35. 


We may fee in the letters of Cardinal d' Off, what pains, what opyreſſions, 
hat long dclays Henry, IV. ſuffered, when he reſolved to promote Renald de 
Baune, Archhilhop of Bourges, to the archbiſhvpric of Sens, though that p: *Ete 
had Caved France, by receiving the King into the Roman clus 
arles ele- 
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elements of government, thus to ſuffer a great number of ſub. 
jects, and even ſubjects in high poſts to be dependent on a foreigy 
prince, and become devoted to him? Would a prudent ſovercigy 
receive men who preached ſuch doctrines? There needed 10 
more to cauſe all the miſſionaries to be driven from China. 
$ 149. The better to ſecure the devotion of clergy, the celabacy d 
porn; church-men was invented. A prieſt, a prelate, already bound ty 
— the ſee of Rome by his functions and his hopes, finds himſelf al 
Convents. cut off from all connection with his couftry, by the celebacy he 
is obliged to deſerve. He is not connected to the ſociety by: 
family: his grand intereſts are all centered in the church; and 
provided he has the pope's favour, he is afraid of nothing : in 
what country ſoever he is born, Rome is his refuge, the centre d 
his adopted country. Every body knows that the religious orden 
are, like a papal militia, ſpread over the face of the earth, to ſup. 
port and advance the intereſt of their monarch. This is doubt. 
leſs a ſtrange abuſe, ſubverſive of the firſt laws of ſociety. But 
this is not all : if the prelates were married, they might enrich 
the ſtate with a number of good citizens; rich benetices afford. 
ing them the means of giving their legitimate children a ſuitahle 
education. But what a multitude of men are there in convent, 
conſecrated to idleneſs under the cloak of devotion ! equally 
uſeleſs to ſociety in peace and war, they ſerve it neither by their 
labour in nece profeſſions, nor by their, courage in arms; and 
yet enjoy immenſe revenus : for this purpoſe, the ſweat of the 
people furniſhes ſupport for theſe ſwarms of fluggards, What 
thould we think of a queen of bees who protected uſeleſs hornets 
to devour the honey of her ſubjects * ? It is not the fault of 
theſe fanatic preachers of over-ſtrained ſanctity, if all their 
devotees do not imitate the celebacy of the monks. How have 
rinces been able to bear their publicly extolling, as the moſt ſu- 
— virtue, a practice equally contrary to nature, and pernicious 
to ſociety ? Among the Romans, laws were made to diminiſh the 
number of the batchelors an1 to favour marriage + : but ſuperſtition 
made no delay in attacking ſuch juſt and wiſe regulations; and the 
chriſtian emperors, perſuaded by churchmen, thought themſelves 
obliged to abrogate them 4. Several of the fathers of the church 
have cenſured theſe laws of Auguſtus ; doubtleſs, ſays a gre 
man , with a laudable zeal for the things of another life; but 
with very little knowledge of the affairs of this, This great man 
lived in the Roman church; he did not dare to ſay plainly, that 
voluntary celebacy is to be condemned with reſpect to conſcience 
and the things of another life: but the conduct, moſt certain) 
worthy of a true piety, is to conform ourſelyes to nature, to fulſil the 


This reflection has no relation to the religions houſes in which literature is 
cultivated. Eſtabliſhments that afford a peacetul retreat to the learned, with all 
the leiſure and tranquillity required in the ſtudy of the moſt profound ciency, 
are always laudable, and may be rendered very uicful to the tate, 

1 The law of Papia-Poppza. 

$ In the Theodoſian Code. 

$ The preſident de Monteſquicu, in his Spitit of Laws, 


views 
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ſub views of the Creator, and to labour for the welfare of ſociety. If 
a perſon is capable of raiſing a family; if he marries ; if he takes 


— cace to give his children a good education, he does his duty, and is 
110 really in the way of ſalvation. | 

| The enormous and dangerous pretenſions of the clergy, are © 152. 
-y of WT 21's another conſequence of this ſyſtem that deprives the civil — 
d power of every thing relating to religion. In the firſt place, the gf the cler- 
a6 ceeccleſiaſtics, under the pretence of the holineſs of their functions, gy. Pre- 
v he bave raiſed themſelves above all the other citizens, even the prin- miueuce. 
by cipal magiſtrates ; and againſt the expreſs orders of their maſter, 


a WE who ſaid to his apoſtles, /cekt not the fir /? p/a-es at fea/?s, they have 
| almoſt every where arrogated to themſelves the firſt rank. "Their 


ec bead, in the Roman church, cauſes fovereigns to kiſs his feet 
ders WE emperors have held the bridle of his horſe ; and if biſhops or ev-a 
ſup. WE mere prieſts do not at preſent raiſe themſelves above their prince, 
abt. t is becauſe the times will not permit it: they have not always 
But deen fo modeſt ; and one of the writers has preſumed to ſay, that a 
rich arieft is as much above a king, as man is above a beaſt *, How 
rd. many authors, better known and more eſteemed than this, have 
Able been pleaſed to revive and extol the fooliſh ſpeech attributed to 


the emperor Theodoſius I. Ambroſe has learnt me the great 
diflance there is between the empire and the prieſthord. 

We have already obſerved that eccleſiaſties ought to be honour- 
ed: but modeſty, and even humility is proper to them. Does it 
then become them to forget it themſelves, while they preach it to 
others? I ſhould not mention a vain ceremonial, was it not attend- 
ed with very important conſequences, from the pride with which 
it inſpires many of the prieſts, and the impreſſions it makes on che 
minds of the people. It is eſſentially neceſſary to good order, 
that ſubjects ſhould behold none in ſociety ſo worthy of reſpect as 
their ſovereign, and next to him, thoſe on whom he has devolved a 
part of his authority. 

Eecleſiaſtics have not ſtopped in ſo fair a path. Not contented 8 rer. 
with rendering themſelves independent, with reſpect to their : mp 
functions, aided by the court of Rome, they have even attempted ren 
to withdraw themſelves entirely, and in all reſpects from the poli- 
tica! authority. There have been times when an eccleſiaſt ie could 
not be brought before a ſecular tribunal for any crime whatſoever. 

canon law declares expreſsly, It is indecent * laymen to 
judge a churchman +. The popes Paul III. Pius V. and Urban 
VIII. by their bulls in Cen: Domini, excommunicated the lay 
Judges who preſumed to attempt the bringing eccleſiaſties to their 

ial, Even the bithops of France have not been afraid to ſay on 
ſeveral occaſions, that they did not depend on any temporal power 3 
and theſe are the terms which the general aſſembly of the French 
clergy dared to uſe in the year 1656. The decree of council having 
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Tantum ſacerdos præſtat regi, quantum homo beſtiz : Stan; Oricboriut. 
Fide Tribechov. Exere. mw * Annal. Sec. 3. & Thomal. Not. — 
+ Indecorum eſt laicos homincs viros eccleſiaſticos judicare. Can. in nona auFione 
a2. XVI. q. 7, : 
F been 
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Immunity of the church. The ſtate might, without doubt, exempt this 
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been read, was diſapproved by the aſſembly, becauſ* it leaves thy 
king judge of the bi/h1þs, and ſeems to ſubmit their immunities to hi 
judges . There are decrees of the popes that excommuni. 
cate whoever impriſons a biſhop. According to the principles of 
the church of Rome, a prince has not the power of punithing an 
eccleliaſtic with death, though a rebel, or a malefactor; it is ne. 
ceſſary for him to apply to the eccleſiaſtical power, and the latter, 
if it pleaſes, is to deliver him up to the ſecular arm, after having 
degraded him, Hiſtory affords us a thouſand examples of biſhops 
that have remained unpuniſhed, or been but flightly chaſtiſed for 
crimes which coſt the lives of the greateſt lords. John de Bra. 
anza, king of Portugal, cauſed thoſe lords who had conſpired his 
2 to be juſtly puniſhed ; but he did not dare to put to 
death the archbiſhop of Braga, the author of that deteſtable 
lot +. 
F A whole numerous and powerful order, withdrawn from the 
public authority, and rendered dependent on a foreign court, is an 
entire ſubverſion of order in the republic, and a manifeſt diminu- 
tion of the ſovereignty. This is a mortal ſtab given to ſociety in 
its very eſſence, that every citizen ſhould ſubmit to the public au- 
thority. Indeed the community which the clergy, in this reſpect, 
arrogate to themſelves, is ſo contrary to the natural and neceſſary 
rights of a nation, that the king himſelf has not the power of 
granting it. But the eccleſiaſtics tell us, they derive this power 
from God himſelf : but till they have furniſhed any proof of their 
pretenſions, let us adhere to this certain principle, that God deſires 
the fafety of ſtates, ang not what introduces into them diſorder and 
deſtruction. 
The ſame immunity is pretended with reſpect to the riches 


wealth from all expences, when it was ſcarcely ſufficient for the 


the church. ſupport of the eccleſiaſtics : but they __ to hold this favour 


only from the public authority, which has always a right to revoke 
it, whenever the welfare of the ſtate makes it neceſſary. One of 
the fundamental and eſlential laws of all ſociety being, that in caſe 
of neceſſity, the wealth of all the members ought to contribute 
proportionably to the common neceſſities ; the prince himſelf can- 
not, of his own authority, grant an entire exemption to a very 
numerous and rich body, without being guilty of extreme injuſ- 
tice to the reſt of his ſubjects, on whom, by this exemption, the 
burthen will entirely fall. 

The goods of the church are ſo far from having an exemp- 
tion on account of their belonging to God, that, on me con- 
trary, it is for this very reaſon they ought to be taken the 
firſt, to procure the ſafety of the ſtate. For nothing is more 
agreeable to th: common Father of mankind than our ſaving a 
ſtate from ruin. God himſelf having no need of any thing, ths 


® See the Tranſlation of the Fail: on the & Biſbobr. 
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conſecration of wealth to him is appropriating it to ſuch uſes as 
are agreeable to his nature, Beſides, a great part of the revenues 
of the church, by the confeſhon of the clergy themſelves, is ap- 

inted for the poor. When the ſtate is in neceſſity, it is doubt= 
2 the firſt and principal poor, and the moſt worthy of aſſiſtance. 
It we underſtood this in the moſt ordinary caſe, we muſt ſay, 
that applying a part of the current revenue of the church towards 
eaſing the people, is really giving it to the poor, according to its 
appointment.. But it is really contrary to religion and the in- 
tentions of the founders, to apply to pomp and luxury, revenues 
that ought to be conſecrated to the relief of the poor and mi- 
ſerable *. 
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It was, however, thought tao little for the Romiſh eccleſiaſtics 5 783. 


to render themſelves independent: they undertook to bring man- 
kind under their dominion ; and indeed they had reaſon to deſpiſe 


Excommu- 
nication of | 


men in high 


the ſtupid mortals who ſuffered them to do it. Excommunica- poſts, 


tion was formidable arms in the hands of ignorant and ſuperſtiti- 
ous men, who neither knew how to reduce it to juſt bounds, nor 
to diſtinguiſh its uſe. Hence has ariſen diſorders even in ſome 
proteſtant countries. Popiſh eccleſiaſtics have prefurned, by their 
mere authority, to excommunicate men in hizh employments, 
magiſtrates of uſe to the ſocicty, and have pretended that theſe 
officers of ſtate being ſtruck with the thunders of the church, 
could no longer diſcharge the duty of- their potts. What a per- 
verſion of order and reaſon! What! ſhall not a nation be al- 
lowed to truſt its affairs, its happineſs, its repoſe and ſafety, in ſuch 
hands as appear the molt able and the moſt worthy ot this truſt ? 
Shall a foreign power deprive the ſtate, whenever it pleaſes, of its 
moſt wiſe conductors, of its firmeſt ſupports; and the prince of 
his moſt faithful ſubjets! So abfutd a pretenſion has been con- 
demned by princes, and even by ſome judicious and reſpe-table 
prelates. We read in the 17 iſt letter of Ives de Chartres, arch- 
biſhop of Sens, that the royal capitularies, conformably to the 
third canon of the twelfth council of Trent, held in the year 
681, enjoined the prieſts to receive to their converſation, thoſe 
whom the royal majeſty had received into favour, or to his table, 
though they had been excommunicated by them, or by others ; int 
order that the church might not appear to reject or condemn thoſe 
whom the king was pleaſed to employ in nis ſervice +. 

The excommunications againſt the tovereigns themſelves; ac- 
companied with the abſolutions of their ſubjects from their oaths 
of obedience, put the finiſhing ſtroke to this enormous abuſe ; 
and it is almoſt incredible that nations ſhould ſuffer ſuch odious at- 
tempts. We have juſt touched on this in & 145, and 140. The 
thirteenth century gives ſtriking inſtances of it. Otho IV. for 
endeavouring to oblige ſeveral provinces of Italy to ſubmit to the 
laws of the empire, was excommunicated, deprived of the em- 
pire by Innocent III. and his ſubjects freed from tacir oath of al- 


„Bee Letters en the Pretenſiens of the Clergy, Ste the ſam* Letters. 
F A legiance, 
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legiance. In ſhort, this unfortunate emperor was abandoned 
by the princes, and obliged to reſign the crown to Frederic Il. 
John king of England, reſolving to maintain the rights of his king. 
dom, in the election of an archbithop of Canterbury, found him- 
ſelf expoſed to the audacious enterpriſes of the ſame pope. In- 
nocent excommunicated the king; laid the whole kingdom under 
an interdict ; declared John unworthy of the throne, and freed 
his ſubjects from their oath of fidelity; he inſtigated againſt hm 
his own clergy, who excited his ſubjects to rebel; he perſuaded 
the king of France to take up arms to dethrone him, publiſhing 
at the ſame time a cruſade againſt him, as he might have done 
againſt the Saracens. The king of England at firſt appeared re- 
ſolved vigoroully to defend himſelf ; but ſoon loſing his courage, 
ſuffered himſelf to be brought to ſuch an exceſs of infamy, as to 
reſign his kingdoms into the hands of the pope's legate. to receive 
them back from him, and to hold them as a fief of the church, on 
the condition of paying tribute “. 

The popes were not the only perſons guilty of theſe attempts: 
there have been councils who have borne a part in them. That 
of Lyons, ſummoned by Innocent LV. in the year 1245, had the 
audacity to cite the emperor Frederic II. to appear before that 
body, in order to purge himſelf from the accuſations laid againſt 
him, threatening him with the thunders of the church if he failed 
to do it. That great prince did not give himſelf much pain about 
ſo irregular a proceeding. He ſaid, “ that the pope reſolved to 
« make himſelf both a judge and a ſovereign ; but that from all 
« antiquity, the emperors themſelves had called councils, where 
ce the popes and prelates rendered to them, as to their ſovereigns, 
ec the reſpect and obedience that was their due f. However, the 
emperor giving a little into the ſuperſtition of the times, conde- 
ſcended to ſend his ambaſſadors to the council, to defend his cauſe, 
which did not prevent the pope from excommunicating him, and 
declaring him deprived of the crown. Frederic, like a man of a 
ſuperior genius, laughed at theſe vain fulminations, and behaved 
in ſuch a manner, that he preſerved the crown in ſpite of the 
election of Henry, Landgrave of Thuringia, whom the eccleſi- 
aſtical electors and — preſumed to declare king of the 
Romans; but by that election he obtained nothing more than the 
ridiculous title of king of the prie/ts. 

I ſhould never have done, were I to accumulate examples. 
To the diſhonour of humanity, there are too many of them. 
The fight of that exceſs of folly to which ſuperſtition reduced 
the nations of Europe ia theſe unhappy times, affords very hum- 

$ 155- bling reflections, 

oi The By the ſame ſpiritual arms the clergy drew every * to them- 
drawing e- ſelves, uſurped the authority of the tribunals, and diſturbed the 
2 courſe of juſtice. They pretended to take cognizance of all 
o them, 

durbingthe Matthew Paris; Turretin. Compend. Hiſt. Eccleſ. Secul, XIII. 

order of + Heiſe's Hiflory of the Empire, Book II. XVI. 

juſtice. cauſes, 
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cauſes, on account of ſin, the cognixance of which there is no perſon 
of good ſenſe who does not know, ſays pope Innocent III. “ belongs 
to our miniſtry. * In the year 1329, the prelates of France dared 
to tell king Philip de Valois, that hindering them from bringing 
all cauſes before the eccleſiaſtical courts, was depriving the church 
of all its rights, omnia eccleſrarum jura tollere f. Thus they 
would decide all diſputes. They boldly oppoſed the civil au- 
thority, and made themſelves feared by proceeding in the way of 
excommunication. It even happened that the dioceſes being not 
always confined to the extent of the political territories, a biſhop 
would cite ſtrangers before his court for cauſes merely civil, and 
attempted to determine them by a manife't violation of the law of 
nations. The ditorders of theſe kinds were carried fo far for 
three or four centuries, that our wiſe anceſtors thought themſelves 
obliged to take ſerious meaſures to puta ſtop toit; and ſtipulated 
in their treaties, that one of the confederates /hould be ſummoned 
before ſpiritual courts, for debts relating to money, ſince every one 
onght to be contented with the juſtice of the place t. We find in 
biltory that the Swiſs on many occaſions ſuppreſſed the encroach- 
ments of the biſhops and their officers, 

Over every affair of life they extended their authority, under 
the pretence that conſcience was concerned : they made the new- 
married huſbands purchaſe the permiſſion of lying with their 
wives, the three firſt nights after marriage C. 

This burleſque invention leads us to another abuſe, manifeſtly g 156. 
contrary to the rules of a wiſe policy, and to what a nation owes 11. Money 
to itſelf, I would mention here the immenſe ſums, which bulls, Tawn to 
diſpenſations, &c. drew annually to the court of Rome, from all . 
the countries under its communion. How much might be ſaid 
on the ſcandalous trade of indulgences ! but it at laſt became 
ruinous to the court of Rome; for by endeavouring to gain tuo 
much, they ſuffered irreparable loſſes. 

At length, this independent authority truſted to eceleſiaſtics, 5g 157. 
who were often too little capable of knowing the true maxims of 2. Laws 
government, or too careleſs of being informed about them, and — 
were beſides wholly given up to fanatical viſions, empty ſpecula- the — 8 
tions, and notions of a chimerical and ridiculous purity : this of ſtates. 
authority, I ſay, produced, under the pretence of ſanctity, laws 
and cuſtoms that were pernicious to the ſtate, We have touched 
upon ſome of theſe. Grotius mentions a very remarkable ex- 
ample of them. © In the antient Greek church, ſays he, was 
© long obſerved a canon, by which thoſe who had killed an ene- 

« my in any war whaifoever, were excommunicated for three 


* In cap. novit. d. Juliet. 
See Leibnitii Codex jurir cont. dip/omat. Dipl. LXVI. 5 9. 
Lid. Alliance of Zurich with the cantons of Uri, Schweitz, and Underwald, 
dated May 1, 1351, $ 7. 
$ Sec A Regulation of Parliament in an arret of March 19, 149. Spirit of Laws, 
This was exactly, ſ.ys M. de Monteſquicu, the very nights they ought to have 
en; they would not have drawn great ſums of money from the others. 
Y « 


years. 


7 
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A nation 
ought to 
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« years *.” A fine reward beſtowed on the heroes who defended 
their country, and granted inſtead of the crowns and triumphs 
with which pagan Rome had honoured them. Pagan Rome be- 
coming miſtreſs of the world, adorned her braveſt warriors with 
crowns : but the empire becoming Chriſtian, ſoon became a prey 
to barbarians : her ſubjects by defending her, obtained the penalty 
of excommunication : while by leaving an idle life, they thought 
themſ-lves in the road to heaven, and actually found therglc'yes 
in that of grandeur and riches. PIES EP 


„ 
Of Juſtice and Polity. 


oY 


EXT to the care of religion, one of the principal duticy 
of a nation relates to juſtice. It ought to take the utmoſt care 


. to make this virtue reign in the ſtate; and to take proper mealures 


Es that it be rendered to every one in the ſafeſt, the mult ſpeedy, and 


159, 2 . 
10 eſtabliſh and the attention of the ſuperiors to ſee them executed. 


good laws. 


the leaſt burthenſome manner. This obligation flows from the 
end, and the very contract of civil ſociety, We have ſeen 
(F 215 ) that men have bound themſelves by the engagements of 
ſociety, and conſented to ſtrip themſelves, in its favour, of a part 
of their natural liberty, only with a view of enjoying what be- 
longs to them in tranquillity, and of obtaining juſtice with ſafety, 
The nation would then be wanting to itſelf, and deceive the in- 
dividuals, if it did not ſeriouſly apply to make the ſtricteſt juſtice 
flouriſh. This attention it- owes to its own happineſs, repoſe, 
and proſperity. Confulion, diſorder, and diſcouragements will 
ſoon ariſe in a ſtate, when the citizens are not ſecure of eaſily ob- 
taining ſpeedy juſtice, with reſpect to all their differences; with- 
out this, the civil virtues will become extinguiſhed, and the ſo- 
ciety weakened; 75 
. There are two methods of making juſtice flouriſh ; good laws, 
In treating 
of the conſtitution of a ſtate (Chap. III.) we have already 
ſhewn, that a nation ought to eſtabliſh juſt -and wiſe laws, and 
have alſo pointed out the reaſons, why we cannot here enter into 
the particulars of thoſe laws. If men were always equally wiſe, 
Juſt, and equitable,” the law of nature would doubtleſs be ſuffici- 
ent for ſociety, But ignorance, the illuſlons of ſelf- love, and the 
violence of the paſſions, too often render theſe ſacred laws inet- 
fectual, Thus we ſce that all well-governed nations have per- 
ceived the neceſſity of poſitiye laws. There is a neceſſity for 
general rules and forms, that each may clearly know his own 
claims without being miſled by ſelf-deception; it is neceſſary 
ſometimes to deviate from natural equity, in order to prevent 
De jure belii facit. Lib. II. Cop. XXIV. He quotes B ad Armpoiiech þ 
3. LHA Niche Tue. VOL III. 1 
0 


. 


frauds 


«+ 


B. I. Ch. XIII. AND ron 


frauds and abuſe, and to accommodate ourſelves to circumſtances; 
and fince the ſenſation of duty has frequently ſo little influence 
on the heart of man, it is neceſſary that the penal ſanction of the 
law ſhould add all their efficacy. Thus is the law of nature con- 
verted into civil law *. It would be dangerous to commit the 
intereſts of the citizens to the mere arbitrary will of thoſe who 
ought to diſtribute juſtice, The legiſlature ſhould affiſt the un- 
derſtanding of the judges, force their prejudices and inclinations, 
and ſubject their will to ſimple, fixed, and certain rules. This is 
the civil law. 

The beſt laws are uſcle(s, if they are not obſerved. The na- $ 169, 
tion ought then to take pains to maintain them, and to cauſe them 3 make 
to be punctually executed: no meaſures can be taken in this re- 1 
ſpect too juſt, too extenſive, and too effectual; for on this, in a 

reat meaſure, depends its happineſs, glory, and tranquillity. 

We have already obſerved, & 41. that the ſovereigu who repre- $ r6r. 
ſents a nation ang is inveſted with its authority, is alſo intruſted The _ 
with'its duties. The care of diſtributing juſtice muſt then be — 
one of the principal functions of the prince, and nothing can prince in 
be more worthy of the majeſty of the ſovereign. The emperor *Þisr-1p5& 
Juſtinian thus begins the book of his Inſtitutes : /mperatoriam 
majeſtatem non ſolum armis decoratam, ſed etiam legibus oportet eſſe 
armatam ut utrumque tempus & bellyrum, & pacis, rele poſſit 

ubernari. The degree of power truſted by the nation to the 
bad of the ſtate, is then the rule of his duties and his functions 
in the adminiſtration of juſtice. So that the nation may either 
reſerve the legiſlative power to itſelf, or truſt it to a ſelect body; 
it has alſo a right, if it thinks proper, to eſtabliſh a ſupreme tri- 
bunal to judge of all diſputes independently of the prince. But 
the conductor of the ſtate muſt naturally have a conſiderable 
ſhare in the legiſlature, and it may be even intruſted entirely to 
him, In this laft cate, it will be his duty to eſtabliſh ſalutary 
laws, dictated by wiſdom and equity : but in all caſes, he ſhould 
be the guardian of the law; he ſhould watch over thoſe that are to 
be put in force, and confine his people within the bounds of duty. 

The executive power naturally belongs to the ſovereign, and to g 162. 
every conductor of a people: he is even ſuppoſed to be inveſted How he 
with it, in its full extent, when the fundamental laws do not re- 2 — 
rain him. When the laws are eſtabliſhed, the prince is to cauſe — — 
them to be executed ; to maintain them with vigour, and to make 
a juſt application of them to all caſes that preſent themſelves, 
which is called rendering juſtice. This is the duty of the ſove- 
reign, who is —_— the judge of his people. We have ſcen 
the chiefs of ſome {mall ſtates perform theſe functions themſelves: 
but this cuſtom becomes inconvenient, and even impolſible in 

reat kingdoms. | 9 163 

The beſt and ſafeſt methods of diſtributing juſtice is by eſtab- ii ende ta 
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liſhing judges, diſtinguiſhed by their integrity and knowledge, to 
decide all the diſputes that may ariſe between the citizens. It is 
impoſſible for the prince to take upon himſelt this painful taſk; 
he has neither the time neceſſary to ſearch into the bottom of al 
cauſes, nor to obtain the knowledge neceſſary to decide chem. 
As the ſovereign cannot, in perſon, diſcharge all the functions of 
government, he ſhould reſerve to hiaiſelt, with a juſt diſcern. 
ment, thoſe he may fulfil with ſucceſs, and that are of molt im- 
portance, and truſt the other to the officers and magiſtrates h 
perform them under his authority. There is no inconvenience in 
truſting the deciſion of cauſes to a body of men of integrity, 
learning, and diſtinction ; on the contrary, the prince can do no- 
thing better; for in this reſpect, he molt effectually performs the 
duty he owes to his people, when he gives them judges adorned 
with all the qualities fuitable to miniſters of juſtice : he has then 
nothing more to do but to watch over their conduct, in order that 
they may not neglect their duty. 
$ 164. The eſtabliſhment of courts of juſtice is particularly neceſſary, 
The o di- to decide the cauſes relating to the revenue; that is, all the 
Ya. diſputes that may ariſe between thoſe who are employed in 
termine behalf of the prince and the ſubjects. It would be very un- 
cauſesrelat- becoming, and highly improper for a prince, to reſolve to be 
rescue. judge in his own cauſe: he cannot be too much on his guard 
againſt the illuſions of intereſt and ſelf-love ; and when he can 
preſerve himſelf from it, he ought not to expoſe his glory to 
the raſh judgments cf the multitude. Theſe important reaſons 
ought to prevent his referring the cauſes in which he is con- 
cerned, to the miniſters and counſellors particularly attached 
to his perſon, In all well-regulated ſtates, in countries that 
are really ſtates, and not the dominions of a deſpotic prince, 
the ordinary tribunals decide the cauſes in which the ſovereign is 
concerned, with as much freedom as thoſe between private per- 
ſons. 

The end of all trials at law is juſtly to determine the diſputes 
There that ariſe between the citizens. As then the cauſes carried be- 
ought to be fore a judge are decided, after examining all the circumſtances 
eſtebliſhed and proofs relating to them, it is very proper, that for the greater 
— ſafety, the party condemned ſhould be allowed to appeal to a ſu- 
juſtice, perior tribunal, where his ſentence may be examined and reverſed, 
wherein if it be found to be ill founded; but it is neceſſary that this ſu- 
_ preme tribunal ſhould have the authority of pronouncing a de- 
nally deter. finitive ſentence without appeal, otherwiſe the whole proceeding 
mined, Will be vain, and the diſpute remain undetermined. 

The cuſtom of having recourſe to the prince himſelf, by lay- 
ing a complaint at the foot of the throne, when the cauſe has 
been finally determined by a ſuperior court, appears to be ſub- 
ject to very great inconveniences. It is more eaſy to deceive the 
prince by ſpecious reaſons, than a number of magiſtrates well 
ſkilled in the knowledge of the laws; and experience too plainly 
ſhews, what reſources are obtained at court by favour and in- 


trigues. If this practice be authoriſed by the laws of the ſtate, 
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the prince ought always to fear that theſe complaints are only 
formed with a view of drawing the ſuit to a great length, and 
deferring the ſubmiſſion to a juſt ſentence, A juſt and wiſe ſo- 
vereign will not admit them without great precautions; and 
though he diſſolves the decree, he ought not to try the cauſe him- 
ſelf; but, as is done in France, commit it to the examination of 
another tribunal. The ruinous length of theſe proceedings, au- 
thoriſe us to ſay, that it would be more convenient, and of greater 
advantage to the ſtate, to eſtabliſh a ſovereign tribunal, whoſe de- 
finitive . ſhould not be capable of being reverſed even by the 
prince himſelf, It is ſufficient for the ſecurity of 22 that the 
ſovereign keeps a watchful eye over the judges and magittrates, in 
the ſame manner as over all the other officers of the ſtate, and 
that he has the power of the ſeeking for and punithing thoie who 


ert juſtice, 
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As ſoon as this ſoversign tribunal is eſtabliſhed, the prince can- $ 166. 


not interfere by his decrees, and, in general, he is abſolutely ob- The prince 
ought to 


preſerve the 


liged to guard and maintain the forms of juſtice. To undertake 


to violate them, is rendering himſelf an arbitrary monarch, to forms of 
which it can never be preſumed that a nation has willingly ſub.. juſtice. 


mitted, 

When theſe forms are prejudicial, it is the buſineſs of the legiſla- 
ture to reform them. This being done or procured in a man- 
ner agreeable to the fundamental Jaws, will be one of the moſt 
ſalutary benefits the ſovereign can beitow upon a people. To 
preſerve the citizens from the danger of ruin, by defending their 
rights, to ſuppreſs and itife the monſter chichanery, will be an 
action more glorious in the eyes of the wiſe, than ail the exploits 
of a conqueror, 

Juſtice is adminiſtered in the name of the ſovereign: the 


prince refers it to the judgment of the courts, His part in this T - prince 
F 228g it to 


l a 4 maintain 
the judges, and to cauſe their ſentence to be executed; without cheauthori- 


branch of the government is then to maintain the authority o 


$ 167. 


which they would be vain, and to no purpoſe; for juſtice would ty of the 


not be rendered to the citizens. 
There is another kind of juſtice named attribtive or diftribu- 


tive, which in general conſiſts of treating every one according Of diſtrivu- 
tive ju lic. 
The dilti- 


to his merits. This virtue in a ſtate regulates the diſtribu- 


judges, 


C 168. 


tion of public employments, honours, and rewards. A nation von of 
cught, in the firſt place, to encourage good citizens, to excite employ- 


every one to virtue by rewards and honours, and to truſt em- 
ployments only to ſuch ſubjects as are capable of properly diſ- 
charging them. If a ſovereign has the power of diſtributing his 
favours and employments to whomſoever he pleaſes, and nobody 
has a perfect right to any poſt or dignity; yet a man who by 
great application has enabled himſelt to become ufeful to his 
country, and he who has performed ſome ſignal ſervice to the 
ſtate, may juſtly complain if the prince overlooks them, in order 
to advance uſeleſs men without merit. This is treating them 
with an ingratitude that is very unjuſtifiable, and adapted only to 
extinguiſh emulation, There can be no fault that in a courſe of 
fin 
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time can become more prejudicial to a ſtate ; it introduces in it 
a general relaxation, and the affairs conducted by able hands can. 
not fail of being attended with ill ſucceſs. A powerful ſtate 
ſometimes maintains itlelf by its own weight; but at length it 
falls into decay, and this is perhaps one of the principal cauſes of 
thoſe revolutions obſervable in great empires. The ſovereign is 
attentive to the choice of thoſe he employs, while he perceive; 
himſelf obliged to watch over his ſafety, and to be on his guard: 
bur as ſoon as he believes himſelf raiſed to ſuch a point of gran. 
deur and power, that leaves him nothing to fear, he delivers him. 
{elf up to caprice, and all his places are diſtributed by favour. 

& 169. The puniſhment of the guilty, commonly belongs to diſtribu. 
The foun- tive juitice, of which it is really a branch; ſince good order re. 
—_ of quires that thoſe puniſhments ſhould be inflicted on malefaQtors 
puniſhing which they have merited. But if we would clearly eſtabliſh this 
the guilty. on its true foundations, we ought to aſcend to firſt principles, 

The right of puniſhing, which in a ſtate of nature belonged to 
each individual, is founded on the right of ſafety. Every man 
has therefore a right to preſerve himſelf from injury, and oy force 
to provide for his own ſecurity, againſt thoſe who unjuſtly attack 
him. For this purpoſe he may inflict a puniſhment on him who 
has done him an injury; both to put it out of his power 
to hurt him for the future, and to retorm him, and by his example, 
confine within due bounds thoſe who ſhall be tempted to imitate 
him. Now when men united in fociety, that ſociety was from 
thenceforward entruſted with the power of providing for the 
ſafety of its members, and for that purpoſe every one rehgned up 
to it the right of puniſhment. The whole body is then in pro- 
tecting the citizens to revenge the injuries ſuffered by particular 
perſons. And as it is a moral perſon, capable alſo of being 
injured, it has a right to provide for its ſafety, by puniſhing thoſe 
who offend it; that is, it has a right to puniſh public delinquents. 
Hence ariles the right of the ſword, which belongs to a nation, or 
to its conductor, When he uſes it againſt another nation, he 
makes war ; when he exerts it in punithing a particular perſon, 
he exerciſes vindictive juſtice, Two things are to be conſidered 
in this part of government, the laws, and their execution. 

& 170. It would be dangerous to abandon entirely the puniſhment of 
| Of the laws the guilty, to the diſcretion of thoſe who have the authority in 

— err their hands. The paſſions may interfere in affairs which ought 
| to be regulated only by juſtice and wiſdom. The pain aſſigned 
previouſly to a bad action, lays a more effectual reſtraint on the 
wicked, than a vague fear, about which they may deceive them- 
ſelves. In ſhort, the people who are 2 moved at the 
ſight of a miſerable wretch, are better convinced of the juſtice of 
his puniſhment, when it is inflicted by the laws themſelves. 
Every well-governed ſtate ought then to have its laws for the pu- 
niſhment of criminals. It beloags to the legiſlature, whatever 
| that be, to eſtabliſh them with juſtice and "wiſdom. But this is 
Lit not a proper place for giving a general theory of them: we 3 
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then only ſay, that each nation has a right to chuſe, on this ſubject, 
as well as on all others, the laws moſt agreeable to circum- 
ſtances. 

We ſhall only make one obſervation which naturally flows from 
this ſubject, and relates to the degree of puniſhment. From the 
foundation even of the right of puniſhing, and from the lauful 


end of inflicting penalties, ariſe the neceſſity of keeping them 


within juſt bounds : for ſince they are deſigned to procure the 


F (afcty of che ſtate and of the citizens, they ought never to be ex- 


tended beyond what that ſafety requires. Io lay that any puniſh- 
ment is juſt, when the guilty knew before-hand the miſeries to 
which he expoſed himſelf, is uling a barbarous language, contrary 
to humanity and the law of nature, which forbid our doing any ill 
to others, unleſs they lay us under the neceſſity of inflicting it, in 
pur own defence and tor our own ſecurity. Whenever then a 
crime is not much to be feared in ſociety, as when the opportuni- 
ties of committing it are very rare, or when the ſubjects are not 
inclined to it, too rigorous punithments ought not to be uſed to 
ſuppreſs it. Attention ought allo to be paid to the nature of the 
crime, and the punithment thould be praportioned to the degree of 
injury done to the public tranquillity and the ſafety of ſociety, and 
the wickednels it ſuppoſes in the criminal. | 
+ Theſe'maxims are not only dictated by juſtice and equity, but 
prudence and the art of reigning recommend them with equal 
ſtrength. ' Experience informs us, that the imagination becomes 
familiariſed to objects that are frequently repreſented to it: if 
therefore, horrible puniſhments are multiplied, the people will be- 
come daily leſs affected by them, and at length contract, like the 
Japaneſe, an ungovernable cruelty : theſe bloody ſpectacles then 
no longer produce the effect deiigned ; tor they ceaſe to terrify the 
wicked. It is with reſpect to theſe examples as with honours ; 
a pririce who multiplies titles and diitinctions to excels, ſoon 
degrades them, and makes an ill uſe of one of the molt power- 
ful and moſt commodious ſprings of government. When we 
recollect the practice of the ant ent Romans with reſpect to cri- 
minals, when we reflect on their {crupulous attention to ſpare the 
blood of the citizens, we cannot fail of being ſtruck at the facility 
with which it is ſpilt in molt ſtates. Was then the Roman re- 
public but ill governed? Is there found more order and ſafety 
among us? People are conhned to their duty not fo much by the 
cruelty of the punichments, as by the exactneſs with which they 
are executed: and if the man guilty of ſimple robbery is puniſh- 
ed with death, what ſhall he reſeryed to guard the life of the 
Citizens ? | 

The execution of the laws belong to the conductor of the 
ſtate : he is inttuſted with the care of it, and is indiſpentably 
— to diſcharge it wich wiſdom The prince then is to put 
the laws againſt criminals in execution; but he is not to attempt 
in his own perſon to try the guilty. Beſides the reaſons we have 
already alledged in treating oi civil cauſes, aud which are of itill 
$44 ire gp greater 
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greater weight in regard to thoſe of a criminal nature; th, 
character of the judge of a miſerable wretch is not at all ſuitable 
to the majeſty of the ſovereign, who ought in every thing to ap- 
pear as the father of his people. Ir is a very wiſe maxim common. 
ly received in France, that the prince ought to reſerve all matter, 
of favour to himſelf, and abandon the rigours of juſtice to the ma. 
giſtrates. But this juſtice ought to be 9 in his name, and 
under his authority, A good prince will keep a watchful eye oyer 
the conduct of the magittrates ; he will oblige them to obſerye 
ſcrupulouſly the eſtabliſhed forms, and will himſelf take care never 
to break through them. Every ſovereign who neglects or violatez 
the forms of juitice with reſpect to the guilty, makes large ſtrides 
towards tyranny ; and there can be no liberty of the citizens, 
when they are not ſure, that they can only be condemned accord. 
ing to law, by the eſtabliſhed forms, and by their ordinary judges, 
The cuſtom of committing the trial of the accuſed to com. 
miſſioners choſen at the pleaſure of the court, is a tyrannical in. 
vention of ſome miniſters who have abuſed the authority of their 
maſter. By this irregular and odious means a famous miniſter 
always ſucceeded in deſtroying his enemies. A good prince will 
never give his conſent to ſuch a proceeding, if he has ſo much dif. 
cernment as to foreſee the horrible abuſe that may be made of it, 
If the prince himſelf ought not to paſs ſentence, for the ſame rea- 
ſon, he ought not to increaſe the ſentence paſſed by the judges, 
"The very nature of government requires that the executor of 


Ol the right the laws ſhould have the power of diſpenſing with them, 


of granting 


a pardon. 


$ 174. 
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when this may be done without injury to any perſon, and when 
the welfare of the ſtate requires an exception. Hence the right 
of granting a pardon is one of the prerogatives of ſovereignty, 
But the ſovereign in his whole conduct, in his ſeverity as well as 
in his mercy, ought to have nothing in view but the greater advan- 
tage of ſociety. A wiſe prince knows how to reconcile juſtice 
and clemency, the care of the public ſafety, and the mercy due to 
the unhappy. 

Polity conſiſts in the attention of the prince and magiſtrates to 
preſerve every thing in order. Wiſe regulations ought to pre- 
ſcribe whatever will beſt contribute to the public ſafety, utility 
and convenience; and thoſe who have the authority in their hands, 
cannot be too attentive to their being obſerved. 57 a wiſe polity, 
the ſovereign accuſtoms the people to order and obedience, and 
preſerves peace, tranquillity and concord among the citizens : 
— nave attributed to the magiſtrates of Holland ſingular ta- 
ents with reſpect to polity ; their towns, and even their eſtabliſh- 
ments in the Indies, are generally better governed than any other 
places in the known world. 

Laws and the authority of the magiſtrates being ſubſtituted in 


or the room of a private war, the conductor of a nation ought not to 


ſuffer individuals to attempt to do themſelves juſtice, when they 
may have recourſe to the magiſtrates. A duel, a combat in which 
people engage on account of a private quarrel, is a manifeſt diſ- 

order, 
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order, contrary to the welfare of ſociety. This phrenzy was un- 
known to the Greeks and Romans, who raiſed to ſuch a height 
© the glory of their arms; we received it from barbarous nations 
S who knew no other law but the fword. Louis XIV. deſerves the 
greateſt praiſes, on account of his endeavours to aboliſh this ſavage 


cuitom. 


But why did not they make this prince obſerve, that the moſt 


ling ? They did not reach the ſource of the evils; and ſince a ri- 


deſtroy this prejudice, or reſtrain it by a motive of the ſame na- 


| ture. While a gentleman, by obeying the law, ſhall be regarded 
| by his equals as a coward and as a man diſhonoured ; while an 


officer in the ſame caſe, ſhall be forced to quit the ſervice, would 
you hinder his fighting by threatening him with death ? He, 


on the contrary, will place a part of his bravery in doubly expoſ- 


ing his life, in order to waſh away the affront. And certainly 
while the prejudice ſubſiſts, while a gentleman or an officer cannot 


| at in oppoſition to it, without imbittering the reſt of his life, I do 


not know whether we can juſtly puniſh him who is forced to 
ſubmit to its tyranny, nor whether he be very guilty with reſpect 
to morality. This honour, be it as falſe and chimerical as you 
pleaſe, is to him a very real and _— bleſſing, ſince without 
it, he can neither live well with his equals, nor exerciſe a profeſ- 
ſion that is often his only reſource, When therefore a man of a 
brutiſh diſpoſition would unjuſtly raviſh from him a chimera 
ſo eſteemed and ſo neceſſary, why may he not defend it as he 
would his life and treaſure againſt a robber? As the ſtate does 
not permit an individual to purſue with arms in his hand the 
uſurper of his fortune, only becauſe he may obtain juſtice from the 
magiſtrate ; ſo if the ſovereign will not allow him to draw his 
ſword againſt him from whom he has received an inſult, he ought 
neceſſarily to take ſuch meaſures that the patience and obedience 
of tae citizen inſulted, be no prejudice to him. The ſociety can- 
not deprive man of his natural right of making war againſt 
an aggreſſor, without furniſhing him with another means of 
ſecuring himſelf from the evil his enemy would do him : for 
on all thoſe occaſions, where the public authority cannot lend us its 
aſſiſtance, we reſume our primary right of natural defence. 
Thus a traveller may kill without difficulty the robber who 
attacks him on the highway; becauſe, at that inſtant, he would in 
vain implore the protection of the laws, and of the magiſtrate. 
Thus a chaſte virgin would be praiſed for taking away the life of 

a brutal raviſher who attempted to force her to his yr 
Till men have got rid of this Gothic idea, that honour obliges 
them to revenge, with their own hands, perſonal injuries by 
0 a con- 
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| ſevere puniſhments were incapable of curing the madneſs of duel- The means 
- — a 
dculous prejudice had perſuaded all the nobility and gentlemen of diſorder. 


E the army, that honour obliges a man who wears a ſword to 
revenge, with his own hand, the leaſt injury he has received; this 
is the principle on which it is proper to proceed. We muſt 
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a contempt even of the laws, the moſt certain method of putting 
a ſtop to this prejudice, would be perhaps to make a diſtinction 
between the offended and the aggreſſor; to grant without diff. 
culty favour to the firſt, when it appears that his honour has been 
really attacked, and to puniſh without pity him that has committed 
the outrage. Thoſe who draw the (word for trifles and punctilios, 
from pique or raillery, in which honour is not concerned, I would 
have ſeverely puniſhed. In this manner thoſe illenatured and im- 
pudent people would be reſtrained, who frequently oblige even the 
wiſe to ſuppreſs their inſolence. Every one would be on his 
guard, to avoid being conſidered as the aggreſſor; and 
being willing to obtain the advantage; ſhould a duel become 
neceſſary, without incurring the penalties of the law, both 
ſides would cutb their paſſions, by which means the quarre! 
would fall of itſelf, and be attended with no conſequences. It 
frequently happens that a bully is at bottom a coward ; he behaves 
with infolence and offers inſult, with the hopes that the rigour of 
the law will oblige the perſon he abuſes, to put up with his af. 


fronts, In the mean time, the man of courage runs any danger 


rather than be inſulted ; the aggreſſor does not dare to draw back; 
and a combat enſues that would not have taken place, if the laſt 
had reaſon to believe that the ſame law which condemns him, ab- 
ſolves the offended, and that nothing can hinder the latter's puniſh- 
ing his audacity, 

Fo this firſt law, the efficacy of which, I do not doubt, would 
be known by experience, it would be proper to add the following 
regulations. 1. Since cuſtom has allowed perſons of rank and 
—— of tne army to bear arms in time of peace, ſtrict cate 

ould be taken that none but theſe ſhould be allowed to wear ſwords, 
2. It would be proper to eſtabliſh a particular court, to determine, 
in a ſummary manner, all the affairs of honour between the per. 
fons of theſe two orders. The marſhals court in France is in the 
poſſeſſion of this power; and it might be inveſted with it in a 
more formal and extenſive manner. The governors of provinces 
and ftrong places, with their general officers, and the colonels and 
captains of each regiment, thould, for this purpoſe, be conſtituted 
a part of the marſhalſea. "Theſe courts, each in his department, 
ſhould aione confer the right of wearing a ſword. Every gen- 
tleman at ſixteen or eighteen years of age, and every ſoldier at his 
entrance into the regiment, thould be obliged to appear before 
the court to receive the ſword, 3. On its being there delivered 
to each, he ſhall be informed, that it was intruſted with him only 
for the defence of his country, and care might be taken to inſpire 


him with ideas of true honour. 4. It appears to me of great 


importance, to order very different pains and penalties, for caſes 
that are of a different nature. The nobility might be degraded 
from the honour of wearing arms, and thoſe ſuffer corporal 
puniſhment who fo far forgot themſelves as to injure, either in 
word or deed, a perſon who wears a ſword ; death itſelf ſhould even 


be inflicted when the affair is attended with very aggravating cir- 
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boo 2 57 0. to © 


— 


SD VU, 06. of 


B. I. Ch. XIV. THIRD OBJECT; &e. 


eumſtances ; and, according to my firſt obſervation, no favour 
ſhould be offered him, where it is followed by a duel; at the 
fame time his adverſary ſhould be entirely acquitted, Thoſe who 
tight on rs op occaſions, I would not have condemned to ſuffer 
death, unleſs in ſuch caſes where the author of the quarrel, I 
mean he who carried it ſo far as to draw his ſword, or to appeal 
to its deciſion, ſhall kill his adverſary. People hope to eſcape the 
puniſhment, when it is too ſevere; and beſides, a capital puniſh- 
ment, in ſuch caſes, is not conſidered as a brand of infamy. If 
the nobility be ſhamefully degraded from the uſe of arms, and for 
ever deprived of the right of bearing a ſword, without the leaſt 
hope of pardon : this would be the moſt proper method of 
reſtraining men of courage; provided that due cate was taken to 
make a diſtinction between the guilty, according to the degree 
of the offence. As to perſons of mean rank, who do not belong 
to the army, their quarrels ought to be decided by the ordinary 
courts, and puniſhed for ſhedding blood, according to the common 
lass againſt violence and murder. It thould be the ſame with re- 
ſpect to the quarrels that arole between a mean perſon and a man 
of the ſword : for it would be the buſineſs of the magiſtrate to 
preſerve peace and order among men who can have no diſputes in 
relation to honour, To protect the people againſt the violence of 
thoſe who bear arms, and to punith them ſeverely, if they ſhall dare 
to inſult them, might till be, as it is at preſent, the buſineſs of 
the magiſtrate. | 

I dare believe that theſe regulations, and this method of 
proceeding, would ſtifle a monſter, which the moſt ſevere laws 
have been unable to bind. They reach the ſource of the evil by 
preventing quarrels, and oppoſe a lively ſenſation of true and real 
honour to that falſe and punctilious honour which has occaſioned 
the ſpilling of ſo much blood. It would be worthy à great mo- 
narch to make a trial of it: the ſucceſs would immortalize his 
name ; and by the bare attempt he would merit the love and 
gratitude of his people, 


. 


The third Object of a good Government, is to fortify uſelf againſt 


Attacks from without. 
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WE have treated at large of what relates to the felicity of a $ f:. 


nation: the ſubject is equally rich and complicated. We A nation 
ought ro 


come now to a third diviſion of the duties of a nation with re- forriſy itſclf 


ſpect to ĩtſelf, to a third object of good government. One of the againit at- 
ends of political ſociety is to defend itſelf, by means of its union, tacks from 


from all inſults oc violence from without (F 15.) If the ſociety 
is not in a condition to repulſe an aggreſſor, it is very imperfect ; 
it wants its principal ſupport, and cannot long ſubſiſt. The na- 

I tion 


without. 
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tion ought to put itſelf in ſuch a ſtate as to be able to repel and t 

humble an unjuſt enemy; this is an important duty, which the e. 

care of its perfection, and even preſervation itſelf, impotes both on as 

the ſtate and its conductor. | E 

_$ 178. By its power a nation may repulſe aggreſſors, ſecure its rights, F 
—— , and render it every where reſpectable, — thing invites it to th 
nation, Neglect nothing in order to put itſelf in this happy ſituation, al 
The power of a ſtate conſiſts in three things, the number of the tit 

citizens, their military virtues, and their riches. We may com. m 

prehend under this laſt article, fortreſſes, artillery, arms, horſes, th 
ammunition, and, in general, all that immenſe number of parti. co 

culars which are at preſent neceſſary in war, ſince they cannot be ſo1 
procured without money. al 

$ 179. The ſtate, or its conductor, ought then firſt to apply himſelf to 

3 — multiply the number of the citizens, as much as is poſſible and ing 
Tuc cittgens. convenient. He will ſucceed in this by making plenty reign in the 


the country ; by procuring the people the means of obtaining, by he 
their labour, food for their families ; by eſtabliſhing proper orders, co 
that the inferior ſubjects, and eſpecially the labourers, be not dat 
vexed and oppreſſed by the levying of taxes; by governing with fen 


mildneſs, and in a manner that, far from diſguſting and diſperſing one 
ſubjects, draws many new ones to the ſtate ; and, in ſhort, by en- vol 
couraging marriage, after the example of the Romans. We Sw 
have remarked (F. 149.) that this people, ſo attentive to every relc 
thing capable of encreaſing and ſupporting their power, made wile Eu 
laws againſt celibacy, and granted privileges and exemptions to ¶ cau 
married men, particularly to thoſe who had numerous families: the 
laws that were equally wiſe and juſt, ſince a citizen who raiſes WW reig 
ſubjects to the ſtate, has a right to expect more favour from it his 
than he who deſires only to live for himſelf. fre 


Every thing tending to depopulate a country, is a vice in a ſtate ¶ and 
not overburthened with inhabitants. We have already ſpoken I ſpill 
of convents and the celibacy of the prieſts. It is ſtrange that ¶ con 
eſtabliſhments, ſo directly contrary to the duties of a man and a WF equ 
Citizen, as well as to the advantage and ſafety of the ſociety, WM a lic 
ſhould have found ſuch favour, and that princes ſhould be ſo WM dra 
far from oppoſing, as they ought, that they have protected and en- B 
riched them. A policy tending to take advantage of ſuperſtition WW only 
in order to extend its power, made princes and their ſubjects miſ- W Hiſt 
take their real duty, and blinded ſovereigns even with reſpect to mili 
their own intereſt. Experience ſeems at length to have opened Wot t 
the eyes of nations and their conductors ; the pope himſelf WW dſti 
(let us mention it to the honour of Benedict XIV.) has en- is 
deavoured to reduce, by little and little, ſo palpable an abuſe ; ¶ tea 
by his orders none in his dominions are any longer permitted to Net 
take the vow of celibacy before they are twenty- five years of MW t 
age. This wiſe pontif gives the ſovereigns of his communion a Lau) 
ſalutary example; he invites them to attend at length to the ſafety I Vith 
of their ſtates ; to ſhut up, at leaſt, the avenues to the gulph by! 
that ſwallows them up, if they canaot cloſe it entirely. _ bert 
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through Germany, and the other countries where advantages are 
equally the ſame, and you will fee the proteſtant ſtates twice 
as populous as thoſe of the catholics : compare Spain, a deſert, ta | 
England pouring forth its inhabitants : fee fine provinces even in 
France, in want of men to cultivate the earth, and fay if the | 
thouſands of both ſexes ſhut up in convents, would not ſerve God | 
and their country infinitely better, by producing labourers to cul- | 
tivate thoſe rich fields? It is true the Swiſs catholics are very nu- | 
merous : but this is owing to a profound peace and the nature of | 
the government, which abundantly repairs the lofſes occaſioned b 
convents. Liberty is able to remedy the greateſt evil; it is the 0 
ſoul of a ſtate, and was with great juſtice called by the Romans 
alma Libertas. . 
A cowardly and undiſciplined multitude are incapable of repulſ- 5 80. | 
ing a warlike enemy: for the ſtrength of the ſtate conſiſts leis in Of valvur, 
the number than in military virtue of its citizens. Valour, that 
heroic virtue, which makes us brave dangers for the ſake of our 
country, is the firmeſt ſupport of the ſtate : it renders it formi- 
dable to its enemies, and fpares the people even the trouble of de- | 
fending themſelves. A ſtate whoſe reputation in this reſpect is | 
once well eſtabliſhed, will be ſeldom attacked, if it does not pro- | 
voke other ſtates by its enterpriſes. For above two centuries the | 
Swiſs have enjoyed a profound peace, while the noiſe of arms have | 
reſounded all around them, and war has laid watte the reſt of } 
Europe. Nature gives the foundation of valour; but ſeveral 
0 cauſes may animate, or weaken and deſtroy it. A nation ought 
F then to obtain and cnltivate a virtue fo uſeful, and a prudent ſove- 
reign will take all poſſible meaſures to inſpire his ſubjects with it, 
it his wiſdom will point out to him the means. This is the bright 
fre that animates the French nubility : inflamed by a love of glory 
and of their prince, they fly to battle, and with the utmoſt gaiety 
ſpill their blood in the field of honour. How far would their 
conqueſts extend if that kingdom was not ſurrounded by people 
equally warlike ? The Englith, generous, and intrepid, reſemble 
a lion in combat, and in general, the nations of Europe ſurpais in 
dravery all the other people upon earth. | 
But valour in war does not always ſucceed, a conſtant ſucceſs is 5 18r. 
only to be obtained by an afſemblage of all the military virtues. Of other 
Hiſtory ſhews us the importance of knowledge in generals, . 
military diſcipline, frugality, ftr-ngth of body. of dexterity, and 
of being inured to fatigue and labour. Theſe are ſo many 
diſtin parts which a nation ought carefully to improve. It was 
this that carried fo high the glory of the Romans, and rendered 
them the maiters of the world. We ſhould be miſtaken where 
we to believe that valour alone produced thoſe illuſtrious actions 
of the antient Swiſs, the victories of Morgarten. Sempach, 
Laupen, Morat, and many others. The Swils not only fought 
with intrepidity, they ſtudied the art of war, they were hardened 
by labour, they put in practice every ſtratagem, and the love of li- 
betty itſelf made them ſubmit to a 3 that could alone ſe- 
cure 
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cure to them them this treaſure, and ſave their country. Their 
troops were not leſs celebrated for their diſcipline than their 
bravery. Mezeray, after having given an account of the bcha- 
viour of the Swiſs at the battle of Dreux, adds theſe remarkable 
words: „ in the opinion of all the commanders on both ſides who 
« were preſent, the Swiſs had in that battle on ſeveral trials, the 
« ſuperiority, in point of military diſcipline, over the infantry and 
« cavalry of the French and Germans, and acquired the reputa. 
&© tion of being the beſt infantry in the world *.” 

Fo 132. In ſhort, the wealth of a nation conſtitute a conſiderable part cf 

riches, . . e ; , 

its power, eſpecially now, when war requires ſuch immente ex. 
pences. The nation's riches are not only the revenues of the 
ſovereign, or the public treaſure ; its opulence is alſo rated from 
the riches of the individuals. We commonly call a nation rich, 
when it contains a great number of citizens in eafy and affluem 
circumſtances. The wealth of private perſons really enereaſe the 
ſtrength of the nation; ſince they are capable of contributing 
large ſums towards ſupplying the neceſſities of the ſtate, and even 
ina caſe of extremity, the ſovereign may employ all the riches of 
his ſubjects in the defence, and for the ſafety of the ſtate, in virtue 
of the high prerogatives with which he is inveſted, as we ſhall af 
terwards thew. The nation then ought to endeavour to acquire 
thoſe public and private riches, that are of ſuch uſe to it : and this 
is a new reaſon for encouraging a commerce with other nations, 
which is the ſource from whence they flow; and a new motive 
for the ſovereign to have his eye fixed on all the foreign trade 
carried on by his ſubjects in order to preſerve and protect the pro- 
fitable branches, and to cut off thoſe that occaſion the exportation 
of gold and filver. 

& 183. It is neceſſary that the revenues of the ſtate ſhould be propor- 
Of there- tionable to its neceſſary expences. Theſe revenues may be pro- 
— — duced ſeveral ways; by lands referved for that purpoſe, by contri- 

e ſtate, K LY a 
and taxcs. butions, taxes, &c. but of this ſubject we ſhall treat in another 

lace, 

$ 184, In this the nation's power conſiſts, and here it ought to aug- 
The nation ment and encreaſe it. But can it be.neceflary here to obſerve, 
oughtnotto that this can only be done by juſt and innocent methods ? A 
money ogy laudable end is not ſufficient to legitimate the means ; for theſe 
legal ought to be in their own nature lawful, The law of nature can- 
Ricans, not contradict itſelf ; if it forbids an action as unjuſt or diſhoneſt 
in its own nature, it can never permit it, upon any view whatlo- 
ever. And therefore if we cannot arrive at a good and lawful 
end, without employing unlawful means, this end ſhould be con- 
dered as impoſſible to be. obtained, and muſt be abandoned. 
Thus we ſhall ſhew, in treating of the juſt cauſes of a war, that 
a nation is not allowed to attack another with a view to aggrandize 
itſelf, and render it ſubject to its laws. This is the ſame 28 
if a private perſon ſhould endeayour to enrich himſelf by ſeizing 


the wealth of another. 
f ® Hife France, Tom. II. g. 388. The 
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The power of a nation is relative, and ought to be meaſured by  $ 187. 
that of its neighbours, or by that of all the people from whom it 4 — 
. - . . lac to 
has any thing to fear. The ſtate is ſufficiently powerful, when it chat of - 
is capable of cauſing itſelf to be reſpected, and of repelling who- otcers, 
ever would attack it. It may be placed in this happy fituation 
either by its own ſtrength, in keeping it upon a level, or even 
raiſing it above the ſtrength of its neighbours, or by preventing 
their riſing to a predominant and formidable power. But we can- 
not ſhew here, in what caſes, and by what means, a ftate ma 
juſtly ſet bounds to the power of another: it is neceſſary firſt to 
explain the duties of a nation towards others, in order to combine 
them afterwards with its duties towards itſelf. We ſhall only ſay 
for the preſent, on this ſubject, that a nation in following the 
rules of prudence, and a wile policy, ought never to loſe fight of 
thoſe of juſtice, 


E 
Of the 6. of a Nation. 


THE glory of a nation depends entirely on its powers, and « 133. 

forms a conſiderable part of it. It is this ſhining advantage The a%van 
that procures the eſteem of other nations, and renders it reſpect. tages 
able to its neighbours, A nation whoſe reputation is well eſtab. Slg. 
liſhed, and principally that whoſe glory is illuitrions, is courted by 


all ſovereigns: they deſire the friendſhip of its ſovereign, and are 


afraid of offending him. His friends, and thoſe who with to 
become to, favour his enterpriſes, and the envious dare not ſhew 
their ill- will. 

It is then of great advantage to a nation for it to eſtabliſh its , ,g. 
glory and reputation; and hence this becomes one of the moſt gow true 
important of thoſe duties it owes to itfe!f, True glory conſiſts in glory. 
the favourable opinion of men of wiſdom and diſcernment: it is * 51 
acquired by virtue, or the qualities of the mind and the affections, a notion, is 
and by the great actions that are the fruit of theſe virtues. A na- to be ac- 
tion may deſerve it from a double title; firit, by what it does in its - 
tated] charatter, by the conduct of thoſe who have the admini- 
ſtration of its affairs, and are inveſted with its authority and go- 
vernment ; and, ſecondly, by the merit of the perſons of wavm 
the natioa is compoſed, | 
_ A prince, a ſovereign, whoever he is, that owes every thing en- 6 199, 
tirely to the nation, is doubtleſs obliged to extend irs glory, as far The duty 
as is in his power, We have ſeen that his duty is to labour after of the 
the perfection of the ſtate, and of the people who have ſubmitted Ps. 
to him; and by this means he will make them merit a good degree 
of reputation and glory. He ought always to have this object in 
view in every thing he undertakes, and in the uſe he makes of his 
power. Let juſtice, 1 and greatneſs of ſoul ſhine in all 
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his actions; for by this means he will procure to himſelf and his 
people a name reſpected by the univerſe, and not leſs uſeful than 
glorious. The glory of Henry IV. ſaved France: in the deplo- 
rable ſtate in which he found affairs, his virtues encouraged his 
faithful ſubjects, gave ſtrangers the boldneſs to lend him their 
aſſiſtance, and to enter into an alliance with him againſt the ambi- 
tious Spaniards, A prince weak and but little eſteemed, would 

have been abandoned by all the world ; people would have been 
afraid of being involved in his ruin. 

Beſides the virtues that are the glory of princes, as well as of 
private perſons, there is a dignity and decorum that particularly be- 
long to the ſupreme rank, and which a ſovereign ought to obſerve 
with the greateſt care. He cannot neglect them without degrad- 
ing himſelf, and ſtamping a blemiſh on the ſtate. Every ray that 
beams from the throne, ought to bear the character of purity, 
nobleneſs, and grandeur. What an idea do we conceive of a 
people, when we ſee the ſovereign ſhew in public acts a meanneſs 
of ſentiment, with which a private perſon would think himſelf diſ- 
honoured ? All the majeſty of the nation reſides in the perſon of 
the prince ? what then muſt become of it if he proſtitutes it, or 
ſuffers it to be proſtituted by thoſe who ſpeak and act in his 
name? The miniſter who treats his maſter in a language unwor- 
thy of him, deſerves to be diſgracefully driven from his poſt. 

The reputation of private perſons is diffuſed on the nation, 
from a manner of ſpeaking and thinking equally common and 
natural. In general weattributea virtue cr a viceto apeople, when 
that vice, or that virtue is very frequently obſerved among them, 
We ſay that a nation is warlike, when it produces a great number 
of brave warriors ; that it is learned, when there are many learned 
men among the citizens ; and that it excels in the arts, when it 
produces many able artiſts : on the contrary we call it cowardl», 
lazy or ſtupid, when more men of thoſe characters are obſerved 
there than elſewhere. The citizens, who are obliged to labour 
with all their power to promote the welfare and advantage of their 
country, not only owe to themſelves the care of deſerving a good 
reputation; but they alſo owe it to the nation, whoſe glory is ſo 
eapable of being influenced by theirs. Bacon, Newton, Deſ- 
cartes, Leibnitz, and Bernouilli, have done honour to their 
country, and have ſerved it greatly by the glory they have ac- 
ms Great miniſters, and, great generals, an Oxenſtiern, a 

urenne, a Marlborough, a Ruiter, ſerved their country in a 
double capacity, both by their actions, and their glory. On the 
ather hand, a good citizen will find a new motive to abſtain from 
every diſhonourable action, from the fear of the diſhonour that 
may be reflected on his country. And the prince ought not to 
fuffer his ſubjects to give themſelves up to vices that may caſt in- 
famy on a nation, or only tarniſh the brightneſs of his — : he 
has a right to ſuppreſs and to puniſh fc ous enormities, that de 
a real injury to the ſtate, 1 
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The example of the Swiſs is very proper to let us ſee the ad- * 190. 
vantages of the glory to a nation. The high reputation for va- , 1 
Jour they have acquired, and ſtill nobly maintain, has preſerved Swiſi. 
them in peace for above two centuries, and has made their aſſiſ- 
tance ſought by molt of the powers in Europe. Louis XI. white 
dauphin, was witneſs of the prodigies of valour they performed at 
the battle of St. James, near Baſil, and he then formed the deſign 
of ſtrictly engaging in his intereſt ſo intrepid a nation . The 
twelve hundred brave men, who on this occaſion firſt defeated the 
vanguard of the Armagnacs, which was eighteen thouſand 
ſtrong ; afterwards raſhly engaging the body of the army, almoſt 
all of them periſhed 4 without being able to complete their victory. 

But beſides their terrifying the enemy, and preſerving Switzer- 
land from a ruinous invaſion, they did it great ſervice by the glor 
they acquired by their arms. A reputation for an inviolable fi- 
delity is not leſs advantageous to that nation, and they have in all 
times been jealous of preſerving it. The canton of Zug puniſhed 
with death, that unworthy ſoldier who betrayed the confidence of 
the duke of Milan, and diſcovered that prince to the French, 
when to eſcape them, he had placed himſelf in the ranks of the 
Swiſs, who marched out of Novare drefled like one of thoſe ſol- 
diers t. 

Since the glory of a nation is a very great advantage, it hasa $ 191. 
right to defend it ; as well as any ye — He who — p 
attacks its glory does it an injury; and it has a right to demand, 3 
even by force of arms, a juſt reparation, We cannot then con- doing it an 
demn thoſe meaſures ſometimes taken by ſovereigns to maintain i. 
or —_ the dignities of their crown. They are equally juſt 
and neceſſary. When they do not proceed from too high pre- 
tenſions, attributing them to a vain pride, is ſhewing ourſelves 

my ignorant of the art of reigning, and deſpiſing one of the 
— ſupports of the grandeur and ſafety of a ſtate, 


CH AF. XxXVL 


Of the Protection ſought by a Nation, and its voluntary ſubmiſſion to 
a foreign Power, | 


WHEN a nation is not capable of preſerving itſelf from inſult 8g: 

and oppreſſion, it may procure the protection of a more Of the pro- 
powerful ſtate. If it obtains this by only engaging to perform eien. 
certain articles, by paying tribute, as an acknowledment for the 


See the Memoirs of Comminer, 
Of this ſmall army, © it was computed that there were eleven hundred and 
ight killed, and thirty-two wounded. Twelve men only eſcaped. who 
* were conſidered by their countrymen as cowards, that had preferred a lite of 
* ſhame to the honour of dying for their country.“ tiflory of the Helwetic Confes 
lac, by A. de Watteville, Vol. I. p. 250, and following, I ſchudi, p. 425. 
Vogel's Hiſtorical and Political Treatiſe of the Alliances between 1rance and 
the Thirteen Cartons, pag. 75. 76. 


G 3 ſafety 


— 


| 
ö 
| 
| 
| 


8 PROTECTION SOUGHT FOR B. I. Ch. XVI, 


ſafety obtained; by furniſhing its protector with troops, and 
rendering all the wars between each a common cauſe ; in all 
other reipects reſerving to itſelf the prerogatives of government 
at its pleaſure, it is a {imple treaty of protection, that does not 
at all derogate from its ſovereignty, and has no other difference 

between it, and ordinary treaties of alliance, than what ariſes 
from the difference it produces in the dignity of the contracting 
parties. 

8 192. But they ſometimes proceed much farther, and as a nation is 
Voluntary under an obligation to preſerve with the utmoſt care the liberty 
ſubmiſſion and independence derived from nature, when it has not tufficient 
don de na” ſtrength of itſelf, and is not in a condition to reſiſt its enemies, it 
other. may lawfully ſubmit to a more powerful nation on certain condi- 

tions, upon which they ſhall come to an agreement; and the 
pact or treaty of ſubmiſſion will be afterwards the meaſure and rule 
of the rights of each. For that which ſubmits, reſigning a right 
it poſſeſſed, and conveying it to another, has an abſolute power to 
make this conveyance upon what conditions it pleaſes, and the 
other by accepting the ſubmiſſion on this footing, engages to ob- 
ſcrve religiouſly all the clauſes in the treaty. | 

8 19! This ſubmiſſion may be varied to infinity, according to the will 
Several of the contracting parties: it may either leave the interior nation 
1 a part of the ſovercignty, reſtraining it only in certain reſpects ; 

or it may totally aboliſh it, ſo that the ſuperivr nation ſhall be- 
come the {ſovereign of the other; or, in ſhort, the leaſt may be 
incorporated with the greateſt, in order to torm, from thence 
forward, only one ſingle ſtate, and then the citizens will have 
the ſame privileges as thoſe with whom they are united. Ihe 
Roman hiſtory turniſhes examples of each of theſe three kinds 0i 
ſubmiſſion : as 1. The allies of the Roman people, ſuch as were 
for a long time the Latins, in ſeveral reſpects depended on Rome, 
but yet were governed according to their own laws, and by their 
own magiſtrates : 2. The countries reduced to Roman province, 


as Capua, whoſe inhabitants ſubmitted abſolutely to the Romans“. 
i 


In ſhort, the people to whom Rome granted the privilege of 


citizens. The emperors afterwards granted this right to all the 
people ſubject to the empire, and this transformed all their ſub- 

jects into citizens. : 
exe. In the caſe of a true ſubjection to a foreign power, the citiz ens 
The right Who do not approve this change are not obliged to ſubmit to it; 
of citizens, they ought to be allowed to ſell their effects and retire elſewhere. 
ny For by being entered into a ſociety, I am not obliged to follow its 
mits ta a fate, when it has diſlolved itſelf, in order to ſubmit to a foreign 
farcign dominion. I ſubmitted to the fociety as it was, to live in that 
pwr. fyciety as the member of a fovercign ſtate, and not in another: 
I ought to obey it, while it remains a political ſociety : but 


Itaque populum Campanum, urbemque Capuara, agros, delubra Deum, ch vina 
Eumanaque, omnia, n veſtram, patres couſcripti, populique Romani ditionem 
cedunus, Tit, Liv. ib. VII. Cap. 31. 
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when it ſtrips itſelf of that quality in order to be governed by the 
laws of another ſtate, it cuts the knot which united its members, 
and thus diſcharges their obligations. 

When a nation has placed itſelf under the protection of another 


that is more powerful, or has ſubmitted to it with a view of pro- Theſe 


tection ; if this laſt does not effectually grant its protection when 


wanted, it is manifeſt, that by failing in its engagements, it loſes the failure 
all the rights it had acquired by the convention, and that the of protec- 


other, being diſengaged from the obligation it had contracted, 
re-enters into the policfſion of all its rights, and recovers its in- 
dependence, or its liberty. It muſt be remarked, that this takes 
place even in the caſe where the protector does not fail in his en- 
gagements by a want of good faith, but merely through inability, 

or the weaker nation having ſubmitted only to obtain pro- 
tection ; if the other does not find itſelf in a ſituation that will 
admit of its fulfilling that eſſential condition, the pact is diſſolved; 
the weaker reſumes its right, and may, if it thinks proper, have 
recourſe to a more effectual protection . Thus the dukes of 
Auſtria, who had acquired a right of protection, and in ſome ſort 
a ſovereignty over the city of Lucern, not being willing, or una- 
ble to protect it effectually, that city concluded an alliance with 
the three principal cantons: and the dukes having carried their 
complaint to the emperor, the inhabitants of Lucern replied, 
« that they uſed the natuial right common to all men, by which 
every one is permitted to endeavour to procure his own ſafety 
« when he is abandoned by thote who are obliged to grant him 
« aſſiſtance 4. | 


The law is the ſame with reſpect to the two contracting & 197. 


parties: if the protected does not fulfill his engagements with 
hdelity, the protector is diſcharged from his; he may afterwards 


refuſe the protection, and declare the treaty broken, in caſe the tedted. 


ſituation of his affairs renders ſuch a ſtep molt to his advantage. 


In virtue of the ſame principle, which diſcharges one of the 5 198. 


contracting parties, when the other fails in its engagements, if 
the ſuperior power would arrogate to itſelf more privileges than 
the treaty of protection or ſubmiſſion alles, the other may con- 
ſider the treaty as broken, and provide for its ſafety in ſuch a 
manner as appears moſt prudent. If it were otherwiſe, the in- 
ferior nation would locſe by a convention which it had only 
formed with a view to its ſafety; and if it was ſtill bound by its 
engagements when its protector abuſed and openly violated his, 
the treaty would become a ſnare. However, as ſome have pre- 
tended, that in this caſe the inferior nation has only the right of 
reſiſtance and of imploring a foreign aftiance ; particularly as the 
weak cannot take too many precautions againſt the powerful, 


® We ſpeak here of a nation that has rendered itſelf ſubje& to another, and not 
of one that is incorporated with another ſtate, fo as to conititute a part of it. The 
— is in the ſituation of all other citizens ; we ſhall treat of it in the lollowing 
pter. a 
Sce The Hit, 'f S.oitser! . 
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who are able to colour over their enterpriſes, the ſafeſt way is to 

inſert in this kind of treaty a particular clauſe, that declares it 

null and void whenever the ſuperior power ſhall arrogate to itſelf 

claims not expreſsly granted in the treaty. x 

1 But if the nation that is protected, or that has ſubmitted to 

Hay. certain conditions, does not reſiſt the enterprifes of that power 

abt of the from which it has ſought ſupport ; if it has made no oppoſition 

e e them; if it preſerve a profound ſilence, when it might ard 

144+ -y... Ought to have ſpoken; its patience, for a conſiderable time, forms 

Lene A tacit conſent that legitimates the rights of the uſurper. There 

| can be nothing ſtable among mankind, eſpecially among nations, 

if a long poſſeſſion, accompanied by the ſilence of the perſons con- 

cerned, does not produce a degree of right. But it muſt be ob- 

ſerved, that ſilence, in order to ſhew tacit conſent, ought to be 

voluntary. If the inferior nation proves that violence and fea; 

prevented its giving teſtimonies of its oppoſition, nothing can 

be concluded from its filence, and it can give no right to thy 
uſurper. ; Fr 


C H A P. XVII. 


How a Country may ſeparate itſelf from the State of which it is 2 
Member, or Yenounce the Ovedience of its Sovereign when it ix 
not protected. x : 8 . | 


& 2-0. V E have already ſaid, that an independent people, who with- 
The diſſe- 

rence be- tarily rendered themſelves ſubject to it, in order to obtain pro- 
tween the g: a * 
preſent tection, are free from its engagements as ſoon as that protection 


caſe and fails, even though it happens through the inability of the pro- 


chapter, any people, when their natural — or the ſtate of which 
; they are members, cannot ſpeedily and effectually protect them. 
The two cafes are very different. In the firſt, a free nation has 
ſubmitted to another ſtate, to obtain a ſhare in all its advantages, 

and to be protected in common with its own ſubjects; if the 

latter is willing to grant the favour, it may be incorporated and 

not ſubjected; for it ſacrificed its liberty with the ſole view oi 

being protected, without the hope of any other return. When 
therefore the only neceſſary condition of its ſubjection fails, in 
whatſoever manner it happened, it is free from its engagements, 

and its duty towards itſelf obliges it to take freſh methods to pro- 

vide for its own ſecurity, But the ſeveral members of the fame 

ſtate equally participating in all the advantages it procures, 

ought conſtantly to ſupport it: they have promiſed to remain 

united, and to render it, on all occaſions, the common cauſe. 

It thoſe who are menaced or attacked, may ſeparate themſelves 

from the others to avoid a preſent danger, every ſtate would ſoon 
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be diſſipated and deſtroyed. It is then eſſentially neceſſary for 
the ſafety of ſociety, and even for the welfare of all its members, 
that — party ſhould with all its power reſiſt a common enemy, 
rather than ſeparate from the other, and this is conſequently one 
of the neceſſary conditions of the political aſſociation. The na- 
tural ſubjects of a prince are attached to him without any other 
reſerve, than the obſeryation of the fungamental laws; they 
ought to remain faithful to him, juſt as he is obliged to 
take care to govern them well: they have one common intereſt ; 
they with him make only one whole, one and the ſame ſociety, 
It is then an eſſential and neceſiary condition of the political ſo- 
tiety, that the ſubjects remain united to their prince, as much as 
is in their power, 

When, therefore, a city, or a province is threatened, or actual- 
ly attacked; it cannot deliver itſelf from danger, by ſeparating 
be the ſtate of which it is a member, or abandon its natural 
prince, even when it is not in his power to give it a preſent and 
effectual aſſiſtance, Its duty, its political engagements, oblige it 
to make the greateſt efforts, in order that it may ſtill remain in 
its preſent ſtate, If it is overcome by force, neceſſity, that irri- 
ſiſtible law, frees it from its firſt engagement, and gives it a right 
to treat with the conqueror, in order to obtain the beſt conditions 
poſſible. If it muſt either ſubmit to him or perith, who can 
doubt, but that it may, and even that it ought, to chuſe the firſt ? 
The modern cuſtom is conformable to this deciſion: a city 
ſubmits to the enemy when it cannot expect ſafety from a vi- 
gorous reſiſtance ; it takes an oath of fidelity to him, and its ſo- 
vereign accuſes none but fortune, | 

The ftate is obliged to defend and preſerve ail its members 
| 17.) and the prince owes the ſame aſſiſtance to his ſubjects. 

he refuſes, or neglects to ſuccour a people, who find themſelves 
in imminent danger, this people being thus abandoned, become 
abſolutely at liberty to provide for their own ſecurity and ſafety, 
in a manner moſt agreeable to them without ſhewing the leaſt 
regard to thoſe who fail to aſſiſt them. The country of Zug 
attacked by the Swiſs in 1352, ſent for ſuccour to the duke of 
Auſtria its ſovereign, but that prince being employed in talking of 
his birds, when the deputies appeared before him, would ſcarcely 
condeſcend to hear them; upon which this people, thus abandon- 
ed, entered into the Helvetic confederacy . The city of Zurich 
was in the ſame ſituation the year before. Being attacked by 
the rebellious citizens, ſupported by the neigbouring nobility, and 
by the houſe of Auſtria, it applied to the head of the empire ; but 

harles IV. who was then emperor, declired that he could not 
defend it, upon which Zurich ſecured its ſafety, by an alliance 
with the Swiſs +. The fame reaſon has authoriſed the Swiſs in 
general, to ſeparate themſelves entirely from the empire, which 


® See Etterlin, Simber and de Watterville, «57 ſupra. 
t See the func hiſlorians, and Bullinger, Stumpf, Tſchudi, and Stettler. 
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never protected them in any emergency: they had not owned itz 
authority for a long time when their independence was acknow. 
ledged by the emperor, and the whole germanic body at tlie 
treaty of Weſtphalia, 


& = A ©. AVIS 
Of the Eſtabliſhment of a Nation in a Country. 


3203. HITHERTO we have conſidered the nation merely with re. 
The polleſ- ſpect to itſelf, without any regard to the country it poſleſles, 
ſion ofa Let us now ſee it eſtabliſhed in a country, which becomes its 
1 by own property and inheritance. The earth belonged to all men 

10, , . 5 * 
in general; deſtined by the creator to be their common hadi— 
tation, and nurſing- mother, all derived from nature the tight of 
inhabiting it, and drawing from it the things neceſſary for their 
ſubſiſtence, and thoſe ſuitable to their wants. But the human 
race being —_— multiplied, the earth became no longer ca- 
pable of furniihing ſpontaneoully, and without culture, ſuppo:t for 
its inhabitants; and could not receive a proper cultivation from 
the itinerant nations who had poſſeſſed it in common. It then 
became neceſſary that theſe people ſhould fix themſelves on ſome 
part of it, and that they ſhould appropriate to themſelves portions 
of land, in order that not being diſturbed in their labour, nor 
diſappointed in obtaining the fruits of their induſtry, they might 
apply themſelves to render their lands fertile, that they might 

draw their ſubſiſtence from them. This mult have introduced 
the rights of property and dominion, and this fully juſtifies their 
eſtabliſhment. Since their introduction, the common right of 
all mankind is reſtrained to what each lawfully poſſeſſes. The 
country inhabited by one nation, whether it has tranſported itlelt 
thither, or whether the families of which it was compoſed, find 
ing themſelves ſpread over the country, had formed themlelves 
into the body of a political ſociety ; this country, I fay, is the 
ſettlement of the nation, and it has a proper and excluſive right 
to It. 

IG This right comprehends two thing: 1. The domain, in virtue 

5 204. . 
Its right of which the nation alone may uſe this country for the ſupply 0: 
ever the its neceſſities, and may diſpoſe of it in ſuch a manner, and derive 
Pn from it ſuch advantages, as it thinks proper. 2. The empire, cr 
poſſeſlion. . - - b a | 

the right of ſovereign command, by which the nation ordains aud 
regulates at its pleaſure, every thing that paſles in a country. 

$ 205, When a nation takes poſſeſſion of a country that never jet 
The feſfeſ- belonged to another, it is conſidered as poſſeſſing there the . 


f the a . ' 
— in a OT ſovereignty, at the ſame time with the domain. For ſince it 


vacant is free and independent, it can have no intention in ſettling in a 
country. country, to leave the others the right of command, or any of thole 


that conſtitute ſovereignty, The whole ſpace over which 3 
nation 


le 
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nation extends its government, is the ſeat of its juriſdiction, and 
called its territory. 
If many free families ſpread over an independent country, 36. 
come to unite, in order to form a nation or ſtate, they all together Another 
ofſels the empire over the whole country they inbabit. For manner of 
they already poſſeſs each for himſelf the domain; and fince they —— 


are willing to form together a political ſociety, and eſtabliſh a „a cout. © 


public authority, which each ſhould be bound to obey, it is a try. 
zery manifeſt that their intention is, to attribute to that public 
authority, the right of command over the whole country. 

All mankind have an equal right to the things that have not 3 f. 
yet fallen into the poſſeſſion of any one; and theſe things be- How a ha- 
long to the firſt poſſeſſor. When therefore a nation finds a tion appro- 
country uninhabited and without a maſter, it may lawfully take Ef r deferg 
polleſhon of it: and after it has ſufficiently made known its will in country. 
this reſpect it cannot be deprived of it by another. Thus navigators 
going on the diſcovery, furniſhed with a commiſſion from their ſo- 
vereign, and meeting with j{lands, or other deſert countries, have 
taken poſſeſſion of them in the name of their nation: and this title 
has been commonly reſpected, provided it was ſoon after followed 
by a real poſſeſſion. 

But it is queſtioned whether a nation may thus appropriate to $ 208. 
itlelf, by merely taking poſſeſſion of a country, which it does not — 
really occupy, and in this manner reterve to ĩtſelf much more than jeg. 
it is able to people or cultivate. It is not difficult to determine, 
that ſuch a pretenſion would be abſolutely contrary to the law, 
and oppolite to the views, of nature, who appointing all the earth 
to ſupply the wants of man in general, gave to no nation the right 
of appropriating to itſelf a country but for thę uſe it makes of 
it, and not to hinder others from improving it. The law of na- 
tions then only acknowledge the property and ſovereignty of a na- 
tion over uninhabited countries, of which they ſhall really, and in 
fact, take poſſeſſion, in which they ſhall form ſettlements, or of 
which they ſhall make actual uſe. 5 reality, when navigators have 
met with deſert countries, in which thoſe of other nations have erect- 
ed ſome monument to ſhew their having taken poſſeſſion of them, 
they have no farther given themſelves any pain about that vain 
ceremony, than as it proceeded from the regulation of the popes, 
who divided a great part of the world betwen the crowns of 
Cattile and Portugal *. 

There 


* Theſe decrees being of a very ſingular nature, and hardly any where to be 
found but in very "es, Sw the reader will not be diſpleaſed with ſceing here 
an extract of them. 
The bull of Alexander VI. by which he gives to Ferdinand and Iſabella, king 
— yo of Caſtile and Arragon, the New World, diſcovered by Chriſtopher 
olum 
* Motu proprio, ſays the Pope, non ad veſtram, vel alterius pro vobis ſuper 0 
* hoc nobis —— petitionis inſtantiam, ſed de noſtra mera liberalitate, & ex certa 
ſcientia, ac de apoſtolice poteſtatis plenitudine, omues inſulas & terras firmas, 
© nventas, & inveniendas, detectas & — verſus occidentem & meridiem, 


Cv ing a liue from one pole to the other, at an hundred leagues to the welt of — 


| 
| 
| 
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$209 There is another celebrated queſtion, to which the diſcovery q 
— —— 3 the new world has principally given riſe. It is aſked if a nation 
poſſeſs may lawfully take poſſeſſion of a part of a vaſt country, in which 
part of a there are found none but erratic nations, incapable, by the ſmal. 
2k pore heſs of their numbers, to people the whole? We have alreay 
are found Obſerved (F 81.) in eſtabliſhing the obligation to cultivate the 
none but a earth, that theſe nations cannot excluſively appropriate to then. 
. num. ſelves more land than they have occaſion for, and which they ae 

er of wan- . 2 12 . . I_F.# 
dering peo- unable to ſettle and cultivate. Their removing their habitations 
plc. through theſe immenſe regions, cannot be taken for a true ar 

legal poſſeſſion; and the people of Europe, too cloſely pent uy, 
finding land of which theſe nations are in no particular want, an 
of which they make no actual and conſtant uſe, may lawfully 
poſſeſs it, and eſtabliſh colonies there. We have already a, 
that the earth belongs to the human race in general, and was de. 
figned to furniſh it with ſubſiſtence : if each nation had reſolye{ 
from the beginning, to appropriate to itſelf a vaſt country, thy 
the people might live only by hunting, fiſhing, and wild fruit, 
our globe would not be ſufficient to maintain a tenth part of !; 
preſent inhabitants. People have not then Ceviated from the 
views of nature in confining the Indians within narrower iimig, 
However, we cannot help praiſing the moderation of the Englif 
puritans who firſt ſettled in New England; who, notwithſtanding 
their being furniſhed with a charter from their ſovereign, pur. 
chaſed of the Indians the land they reſolved to cultivate ®. This 
laudable example was followed by Mr. William Penn, who plant. 
ed the colony of quakers in Pennſylvania. 

$ 210. When a nation takes poſſeſſion of a diſtant country, and ſettle 
Of colonies. a colony there, that country, though ſeparated from the principal 

eſtabliſhment, or mother country, naturally becomes a part at 
the ſtate, equally with its ancient poſſeſſions. Whenever there 


Azores) “ auQoritate omnipotentis dei nobis in beato Petro conceſs3, ac vicariatis 
« Jeſa Chriſti, qua fungimur in terris, cum omnibus llarum dominiis, civitatibu, 
« &c, vobis hæredibuſque ſucceſſoribus veſtris Caſtellæ & Legionis regibus n 
« perpetuum tenore praſcntim donamus, concedimus, aſſignamus, voſque & hareda 
« ac ſucceſiores prafatos illerum Dominos cum plena, libera & omnimoda px 
a teſtate, auctoritate & juriſdictione facimus, conſtituimus & deputamus.” Th: 
Pope excepts only what might be in the poſſeſſion of ſome other Chriſtian prince 
etore the year 1493. As if he had the greateſt right to give what belongedto 
nobody, and eſpecially what was voſſeſled by the American nations; he adds: 
Ac quibuſcunque perſons cujuſcunque dignitatis, etiam imperialis & regale 
% ſtatis, gradds, ordinis, vel conditionis ſub excommunicationis latæ fſententiz 
% pan, quam co ipſo, ſi contra fecerint, incurrant, diſtrictius inhibemus ne ad li- 
« ſulas & Terras Firmas inventas & inveniendas, detectas, & detegendas, verſc: 
e occidentem & meridiem—pro mercibus habendis, vel quavis alia de cauſa a0 
« cedere præſumant abſque veſtra ac hxredum & ſucceſſorum veſtrorum pradi<& 
« torum licentia ſpeciali, &. Datum Romæ apud S. Petrum anno 1493, nanu 
« Maji, Pontific. noſtri anno 15. Leibnitii Codex Juris Gent. Diplomat. 203. 

See ibid. Diplom. 165. The bull by which Pope Nicholas V. gave to Alphonſus, 
king of png and to the infant Henry, the empire of Guinea, and the power 
of ſubduing the barbarous nations of thoſe countries, forbidding any other to ſail 
thither, without the permiſſion of Portugcl. This act is dated Rome on the 6th 
ef the ideas of January, 1454. 

® Hiſtory of ihe Englie Colonies in North America, 


fore 
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4 
I fore the political laws, or treaties, make no diſtinction between 
ry of WB them, every thing ſaid of the territory of a nation ought alſo to 
tien extend to its colonies. 
hich 
nal. 
eady 
the CHAP. AX. 


Of the Country, and the ſeveral Things that relate to it. 


THE whole of a country poſſeſſed by a nation and ſubject to its $ 217. 

laws, forms, as we have _— ſaid, its territories ; and it What is our 
is the common country of all the individuals of the nation, We county 
have been obliged to anticipate the definition of the term our 


la, WY country (S 122.) becauſe our ſubjeQ led us to treat of the love of 
de. our country, a virtue extremely excellent and neceſſary in a ſtate. 
Ived Guppoling then, this definition already known, it remains that we 
that WW mould here explain ſeveral things that have a relation to it, and 
vis, Wh anſwer the queſtions that have been made on this ſubject. 
It The citizens are the members of the civil ſociety : bound to , 
the WY this ſociety by certain duties, and ſubject to its authority, they ofthe cici- 
its, Wi equally participate in its advantages. The natives, or indigenes, zens and | 
liſh e thoſe born in the country of parents who are citizens, So- natives. 
ins WY ciety not being able to ſubſiſt, and perpetuate itſelf, but by the | 
ure Wl the children of the citizens; thoſe children naturally follow the : 
"his WY condition of their fathers, and ſucceed to all their rights. The | 
nt. fociety is ſuppoſed to deſire this; in conſequence of what it owes 

to its own preſervation ; and it is preſumed that each citizen, on | 
e entering into ſociety, reſerves to his children the right of their | 
ip becoming members. The country of the fathers is then that of 


the children; and theſe become true citizens, merely by their 
tacit conſent, We ſhall ſoon ſee, whether on their arriving at 
the age of reaſon, they may renounce their right, and what they 
owe to the ſociety in which they are born. I ſay that in or order 
to be in the country, it is neceſſary that a perſon be born of a | 
father who is a citizen; for if he is born there of a ſtranger, it 1.2 
will be only the place of his birth, and not his country. "PEG | 
The inhabitants, as diſtinguiſhed from citizens, are ſtrangers, ofthe in- 
7» wo are permitted to ſettle and ſtay in the country. Bound by ba bitante 
14: Wi their reſidence to the ſociety, they are ſubject to the laws of the 
tte, while they reſide there, and they are obliged to defend it, 
"Wy becauſe it grants them protection, though they do not participate 
ein all the rights of citizens. They enjoy only the advantages 
wich the laws, or cuſtom gives them. The perpetual inha- 
„e, are thoſe who have received the right of perpetual re- 
bdence, Theſe are a kind of citizens of an inferior order, and 
iu, ¶ ve united, and ſubject to the _ without participating in all 
„ '> advantages. Their children follow the condition of their 
4 IM #tbers ; aud as the ſtate has given to theſe the right of perpetual 
relidence, their right paſſes to their poſterity, 


A na« 
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| $ 274. A nation, or the ſovereign who repreſents it, may grant to; 
1 Naturaliza- ſtranger, the quality of a citizen, by admitting him it | 
3 ger, the quality of a citizen, by admitting him into the beg; 
of the political ſociety. This is called naturalization. There 3; 
ſtates in which the ſovereign cannot grant to a ſtrangerall the rizh;; 
of the citizens; for example, that of poſſeſſing places of truſt, ant 
conſequently where he has the power of granting only an in. 
rfect naturalization. It is here a regulation of the fundament;! 
aw, which limits the power of the prince. In other itates, as i; 
England and Poland, the prince cannot naturalize a ſingle perſgy, 
without the concurrence of the nation repreſented by its deputies, 
In England, however, being botn in the country naturaliſes the 
children of a foreigner. 
$215. It is afked, whether the children born of citizens in a foreizq 
. country, are citizens? The laws have decided this queſtion it 
tizens born ſeveral countries, and it is neceſſary to follow their regulations, 
in a foreign By the law of nature alone, children follow the condition of ther 
country. fathers, and enter into all their rights (F 212.) ; the place g 
birth produces no change in this particular, and cannot of itſelf 
furniſh any reaſon from taking for a child what nature ha 
given him; I ſay of itſelf, for the civil law, or politics, may orce: 
otherwiſe, from particular views. But I ſuppoſe that the father 
has not entirely quitted his country in order to ſettle elſewhere, 
If he has fixed his abode in a foreign country, he is become the 
member of another ſociety, at leaſt as a perpetual inhabitant, and 
his children are ſo too. 
As to the children born at ſea ; if they are born in thoſe parts 
5 216. 2 . . 
Of children Of it that are poſſeſſed by the nation, they are born in the country; 
boru at ſea. if it is in the open ſea, there is no reafon to diſtinguiſh them from 
thoſe who are born in the country ; for it is not naturally the place 
of birth that gives rights, but extraction: and if the children arc 
born in a veſſel belonging to the nation, they may be repute! 
born in its territories; for it is natural to conſider the veſſels c 
a nation as parts of its territory, eſpecially when they fail upon: 
free ſea, ſince the ſtate preſerves its juriſdiction in theſe veſſel. 
And as, according to the commonly received cuſtom, this juril 
dition is preſerved over the veſſels, even in parts of the ſez ſub- 
ject to a foreign dominion, all the children born in the veſſels d 
a nation, are conſidered as born in its territory. By the ſane 
reaſon thoſe born in a foreign veſſel, are reputed born ia a 
foreign country, at leaſt if it is not in the very part of the m. 
tion; for the part is more particularly the territory, and the mo- 
ther, by being at that moment in a foreign veſſel, is not out o 
the country. F ſuppoſe that ſhe and her huſband have not quittei 
$219, the country to ſettle elſewhere, 
Of the chil- Tt is from the ſame reaſons that the children born out of th 
IO country in the armies of the ſtate, or in the houſe of its miniſter 
mies of the at a foreign court, are reputed born in the country; for a citizen 
ſtate, or in abſent from his family on the ſervice of the ſtate, and who lives 
= — under its dependence and juriſdiction, cannot be conſidered 3 
at a foreign being gone out of its territory, h 
court. The 
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The domicilis the habitation fixed in any place with an intention 8 218. 
of always ſtaying there. A man does not then eſtabliſh his do- Of the do- 


micil in any place, unleſs he makes ſufficiently known his inten- 
tion of fixing there, either tacitly or by an expreſs declaration, 
However, thrs declaration is no reaſon why, if he afterwards 
changes his mind, he may not remove his domicil elſewhere, In 
this ſenſe, he who ſtops, even for a long time, in a place, for the 
management of his affairs, has only a ſimple habitation there, 
but has no domicil. Thus the envoy. of a foreign prince has not 
his domicil at the court where he reſides. 

The vatural or original domictil, is that — us by birth, where 
our father had his; and we are conſidered as retaining it, till we 
have abandoned it, in order to chuſe another. The domzcil ac- 
quired (adſcititium) is that where we ſettle by our own choice. 

Vagabonds are people who have no domicil. Conſequently 


1c 


E219, 


thoſe born of vagabond parents have no country, ſince a man's Of vaga- 


country is the place, where at the time of his birth, his parents 
had their domicil (F 122.), or it is the ſtate of which his father 
was then a member: which comes to the fame point, for to ſet- 
tle for ever in a nation, is to become a member of it, at leaft as a 
perpetual inhabitant, if he has not all the 1 of a citizen. 
However we may conſider the country of a vagabond to be that 
of his child, while that vagabond is conſidered as not having ab- 
ſolutely renounced his natural or original domicil. 

Many diſtinctions will be neceſſary in order to give a complete 
ſolution to the celebrated queſtion, whether a man may quit his 
country or the ſociety of which he is a member? 1. The 
children have a natural attachment to the ſociety in which they 
are born: being obliged to acknowledge the protection it has 

ranted to their fathers, they are obliged to it, in a great mea- 
— for their birth and education. 'I hey ought then to love it, 
as we have already ſhewn (F 122.), expreſs a juſt gratitude to it, 
and as much as poſſible return benefit for benefit. We have juſt 
obſerved (& 212.) that they have a right to enter into the ſociety 
of which their fathers were members. But every man born free ; 
the ſon of a citizen, arrived at years of diſcretion, may examine 
whether it be convenient for him to join in the ſociety for which 
he was deſtined by his birth. If he finds that it will be of no 
advantage to him to remain in it, he is at liberty to leave it, 
making a return for what it has done in his favour , and pre- 
ſerving, as much as his new engagements will allow him, the ſen- 
timents of love and gratitude he owes it. Moreover a man's ob- 
ligations to his natural country may change, leflen, or entirely 


vaniſh, according as he ſhall have quitted it lawfully, and with 


good reaſon, in order to chuſe another, or has been driven from 
it meritoriouſly, or contrary to juſtice, in due form of law, or by 
violence. 


2. As ſoon as the child of a citizen arrives at manhood, and 


* This is be fcunCation of the cuſtoms paid by foreigners, 
5 acts 


bonds. 
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if a perſon 
may quit 


his country. 
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acts as a citizen, he tacitly aſſumes that character; his obliga- 

tions, like thoſe of others who enter expreſsly and in due form 
into engagements with ſociety, become ſtronger and more exten. 
five: but the caſe is very different with reſpect to him of whom 
we have beenſpeaking. When a ſociety has not been contracted 
for a determinate time, it is allowable to quit it, when that ſe- 
paration can be of no detriment to the ſociety. A citizen may 
then quit the ſtate of which he is a member, provided it be 
not in ſuch a conjuncture, when he cannot abandon it without 
doing it a remarkable prejudice, But we muſt here diſtinguiſh 
what may be done according to the rigour of right, from what 
is honeſt and conformable to every duty; and, in a word, the in- 
ternal from the external obligation, ow man has a right to 
quit his country, in order to ſettle in any other, when by that 
ſtep he does not expoſe the welfare of his country. But a good 
Citizen will never reſolve to do it without neceflity, or without 
very ſtrong reaſons, There is but little honeſty in abuſing our 
liberty, by quitting our aflociates upon flight pretences, after 
having drawn conhderable advantages from them, and this is the 
caſe of every citizen with reſpect to his country. 

3. As to thoſe who have the cowardice to abandon it in a time 
of danger, ſeeking to ſecure themſelves inſtead of defending it; 
they manifeſtly violate the pact of ſociety, by which they en- 

gaged to defend themſelves in an united body, and in concert: 
_ are infamous deſerters which the ſtate has a right to puniſh 
everely. | 

$ azz. in "I of peace and tranquillity, when the country has no rea! 
How a per need of all her children, the welfare even of the ſtate and that oi 
fon may "= the citizens, requires that any of them may travel for the manage- 
for a time. ment of their own affairs, provided that they be always ready to 
return, as ſoon as the public intereſt recalls them. It is not 
preſumed that any man has engaged towards the ſociety of which 
he is a member, never to leave the country when the welfare oi 
his affairs require it, and when he can abſent himſelf without in- 

jury to his _— 
$ 222. The political laws of nations vary greatly in this reſpect, 
The vari- Among ſome all citizens are conſtantly permitted to abſent them- 
— ogy ſelves, except in the caſe of an actual war, and even to quit the 
ws in this country entirely when they think proper, without alledging any 
reſpe&. reaſon for it. This licence, is in its own nature contrary co the 
—— — welfare and ſafety of the ſociety, and can no where be tolerated, 
obeyed. but in a country without reſources incapable of ſupplying the 
wants of its inhabitants. In ſuch a country there can only be an 
imperfect ſociety; for it is neceſſary that the civil ſociety ſhould 
be able to place the members in a condition to procure by their 
labour and induſtry all the neceſſaries of life : without which it 
has no right to require them to devote themſelves entirely to it. 
In other 'tates, every one may freely travel for the management 
of his affairs, but not entirely leave the country without the ex- 


preſs perin:fion of the ſovereign, In ſhort, there are others 


where 
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where the rigour of the government will not permit any one 
whatſoever to leave his country, without pallports in form, which 
are even not granted without great difficulty. In all theſe cates 
it is neceſlary to conform to the laws, when they are made by a 
lawful authority. But in the laſt, the ſovereign abuſes his power, 
and reduces his ſubjects to an inſupportable ſlavery, if he fuſes 
them the permiſſion of leaving his dominions for their own ad- 
vantage, when he might grant it them without inconvenience or 
danger to the ſtate, We are going even to ſhew, that on certain 
occaſions, he cannot detain, on any pretence whatſoever, tuoſe 
who would go in order never to return. 

There are caſes in which a citizen has an abſolute right to re- 
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nounce his country, and abandon it entirely. 1. If the citizen © in 


cannot procure ſubſiſtence in his own country, he is doubtlcts 


which a ct» * 
tizen has a 


permitted to ſeek it in another. For the political or civil ſociety right quit 
being entered into only with a view of facilitating to each the *h<country. 


means of living in happineſs and ſafety, it would be abſurd to pre- 
tend that a member, whom it cannot furniſh with ſuch things as 
are molt neceſſary, has not a right to leave it. 

2. If the body of the ſociety, or he who repreſents it, abſolutely 
neglects to fulfil his obligations to a citizen, he may retire, For 
if one of the contracting parties does not obſerve his engage- 
ments, the other is no longer bound to fulfil his. The contract 
is reciprocal between the ſociety and its members; and on this 
foundation, the ſociety may alſo expe! a member who violates its 
laws, 

3. If the major part of the nation, or the ſovereign who re- 
preſents it, would eſtabliſh laws, on things to which the pact of 
ſociety cannot oblige a citizen to ſubmit, rhoſe who are averſe 
to theſe laws have a right to quit the ſociety, in order to enter 
into another. For inſtance, if the ſovereign, or the greateſt 
part of the nation, will permit the exerciſe of only one religion 
in the ſtate, thoſe who believe and profeſs another religion have a 
right to retire, and to take with them their families or effects, 
For they never could ſubject themſelves to the authority of men, 
in affairs of conſcience ; and if the ſociety ſuffers, and is 
weakened by their departure, the blame ought to be laid on its 
want of toleration: theſe are the laſt who break the pact of ſo- 
ciety, and forge the others to ſeparate from it. We have elſe- 
where touched upon ſo ne other examples of this third caſe : that 
of a popular ſtate, which is reſolved to have a ſovereign ($ 33-), 
and that of an independent nation, taking the reſolution to ſub- 
mit to a foreign power (§ 195.) £ 

Thoſe who quit the country from a lawful reaſon, with a deſign 


$ 224. 


to ſettle elſewhere, are called eigrants, and take their fainilies Or cmi 
grants. 


and fortunes with them. 


The tight of emigration may ariſe from ſeveral ſources, 1. The *. 2 


®* Sze the above chapter on religion. 
ti caſe 


their right. 
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caſe we have juſt mentioned (F 223.) ; this is a natural right, 
which is certainly excepted in the pact of aſſociation. 

2. The emigration may, in certain caſes, be ſecured to the 
citizens by a . law of the ſtate. The citizens of 
Neufchatel and Valengen, in Switzerland, may quit the country 
and carry off their effects in what manner they pleaſe, without 
paying any duties. 

3. It may be voluntarily granted them by the ſovereign. 

4. In ſhort, this privilege may ariſe from ſome treaty made with 
a foreign power, by which a ſovereign has promiſed to leave full 
liberty to thoſe of his ſubjects, who for a certain reaſon, on ac. 
count of religion for inſtance, deſire to tranſplant themſelves into 
the territorics of that power. There are ſuch treaties between 
the German princes in particular, with reſpect to religion. There 
are alſo the ſame in Switzerland ; a citizen of Bern may if he 
pleaſes remove to Fribourg, and reciprocally a citizen of Fri- 
bourg may go and ſettle at Bern, in order to profeſs the religion 
of the country, and he has a right to take all his effects with 
him. 

It appears from ſeveral hiſtorical facts, particularly in the hiſtory 
of Switzerland and the neighbouring countries, that the law of 
nations, eſtabliſhed there by cuſtom for ſome ages paſt, does not 
permit a ſtate to receive the ſubjects of another ſtate into the 
number of its citizens. This vicious cuſtom had no other 
foundation than the ſlavery to which the people where then te- 
duced, A prince, a lord, conſidered his ſubjects in the rank of 
his property and riches, he calculated their number as he did his 
flocks ; and to the diſzrace of human nature, this ſtrange abuſ: 
is not yet every where deſtroyed. 

& -26, If the ſovereign attempts to ſtop thoſe who have the right c 
If the ſove- —_— he does them an injury, and this people may lawfully 
reign en- implore the protection of the power who would receive them. 
amine Thus we have ſeen Frederic William, king of Pruſſia, grant tis 

eprive : . c 
them of this protection to the emigrant proteſtants of Saltſburgh. 
right, he The name of /upp/icarts is given to all the fugitives who im- 
wg plore the proteCtion of a ſovereign, againſt the nation or prince 
they have quitted. We cannot ſolidly eſtabliſh what the law c 


$ 227. - 8 
O! ſuppli- nations has determined on their account, before we have treated u 


— the duties of one nation towards others. 

8 228. In fine, exile is another manner of leaving our country. An 
O7-xiicand exile is a man driven from the place of his domicil, or conitrained 
2 to leave it, but without a mark of infamy. Baniſhment is like 

5 expulſion, with a mark of infamy . Both may be for 2 limited 


time, or for ever. If an exile or baniſhed man reſided in his own 


The cuſtoms of mankind do not oppoſe the ſenſe we have given to theſe tw? 
terms. The French academy ſays : „ Baniſhment is only uſed in cor ſequence « 
« a ſentence paſſed in a court of juſtice, and exile, is only the being ſent on 2 
« count of ſome diſgrace at court.” Thus ſuch a condemnation inflicted by juſtic? 
is infamous; and that proceeding from having offended the court is not uſually '9 

countr), 
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country, he is exited or baniſhed from his country, It is how- 
ever proper to obſerve, that it is commonly cuſtomary alſo to 
apply the terms of exile and baniſhment to the expulſion of a 
ſtranger out of the country where he had not his domicil, with 
an expreſs prohibition of his ever returning, 
A man may be deprived of any right whatſoever by way of 
puniſhment, therefore exile, which deprives him of the right of 
dwelling in a certain place, may be conſidered as a puniihment : 
baniſhment is always one; for a mark of infamy cannot be ſet 
on any one, but with the view of puniſhing him for a fault, either 
real, or pretended. 
When the ſociety has excluded one of its members by a per- 
petual baniſhment, he is only baniſhed from the lands of that ſo- 
ciety, and it cannot hinder him from living wherever elſe he 
pleaſes, for after having driven him out, it can have no authority 
over him. However, the direct contrary may take place by 
particular conventions between two or more ſtates. Thus every 
member of the Helvetic confederacy may baniſh its own ſubjects 
out of the territories of Switzerland ; upon which the baniſhed 
man would not be allowed to live in any of the cantons, or in 
the territories of their allies. 
Exile is divided into vs/untary and involuntary. It is volun- 
tary, when a man quits his domicil, to eſcape ſome puniſhment, 
or to avoid ſome calamity ; and involuntary, when it is the effect 
of a ſuperior order. 
Sometimes an exile is preſcribed the place where he is to remain 
during his exile ; or a certain ſpace is mentioned which he is forbid 
to enter. Theſe various circumitances and modifications depend 
on him who has the power of (ending him into exile. 
A man, by being exiled or banithed, does not loſe his quality as 5 42 
a man, and conſequently his right to dwell on any other part of The exile 
the earth. He derives this right from nature, or rather from its 22d baniſh- 
author, who has appointed the earth for the habitation of man- have a right 
kind; and the introduction of property could not prejudice the to live elc- 
right which all men receive by birth to the uſe of ſuch things as where. 
are abſolutely neceſſary. a 
But though this right is neceſſary and perfect in the general 8 30. 
view of it, it muſt be obſerved, that it is but imperfect in regard The nature 
to each particular country, For every nation has a right of re- © —_ 
fuſing to admit a ſtranger into the country, when he cannot enter 
it, without putting it in evident danger, or without doing it a re- 
markable prejudice. What it owes to itſelf, the care of its own 
ſafety, gives it this right; and in virtue of its natural liberty, the 
nation is to judge, whether it is, or is not in a proper ſituation to 
receive this ſtranger (Prelim. & 16.) He cannot then ſettle by a 
full right, and as he pleaſes, in the place he has choſen 3 but he 
ought to demand the permiſſion of doing it of the ſuperior of the 
place; and if it is refuſed, it is his place to ſubmit. $ 277 
However, as property could not be introduced to the prejudice The duty of 
of the right acquired by every human creature, of not being ab- de, 
q y every H 2 
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ſolutely deprived of ſuch things as are neceſſary; no nation can 
refuſe, without good reaſons, even the perpetual reſidence of a 
man driven from his country, But if particular and ſolid reaſons, 
hinder it giving him an aſylum, this man has no longer any right 
to demand it; becauſe in ſuch a caſe, the country inhabited by the 
nation cannot, at the ſame time, ſerve for its own uſe, and that 
of this ſtranger, Now, even ſuppoſing that things are ſtill in 
common, nobody can arrogate to himſelf the ufe of a thing which 
actually ſerves to ſupply the wants of another. Thus a nation, 
whoſe lands are ſcarcely ſufficient to ſupply the wants of the 
Citizens, is not obliged to receive a company of fugitives or 
exiles. Therefore it ought abſolutely to reject them, as much as 
if they were infected by a contagious diſeaſe. T hus it has a 
right to ſend them elſewhere, if it has juſt cauſe to fear, that 
they will corrupt the manners of the citizens; that they will 
create religious diſturbances, or occaſion ſome other diſorder, con- 
trary to the public ſafety. In a word, it has a right, and is even 
obliged in this reſpect, to follow the rules which prudence dictates, 
But this prudence ought not be contrated and gloomy; it 
ſhould not be carried fo far as to refuſe a retreat to the unfortu- 
nate for ſlight reaſons and on groundleſs and frivolous fears. Ihe 
means of tempering it will be never to loſe ſight of that charity 
and commiſeration which are due to the unhappy. We cannot 
refuſe theſe ſenſations even to thoſe who haye fallen into miſ- 
fortunes through their own fault. For we oft to hate the crime, 
and to love tae criminal, ſince all mankind ought to love cach 
other, 

If an exile or baniſhed man is driven from his country for any 
crime, it docs not belong to the nation in which he has taken 
refuge, to puniſh him for a fault committed in a foreign country, 
For nature gives to mankind, and to nations, the right of puniſn- 
ing, only for their defence and ſafety (F 169.) ; whence it fol- 
lows, that he can only be puniſhed by thoſe he has offended. 

But this reaſon ſhews, that if the juſtice of each nation ought 
in general to be confined to the punithment of crimes committed 
in its own territories, we ought to except from this rule, the 
villains who, by the quality and habitual frequency of their crimes, 
violate all public ſecurity, and declare themſelves the enemies ct 
the human race, Poiſoners, aſſaſſins, and incendiaries by pro- 
feſſion may be exterminated wherever they are ſeiſed; for they 
attack and injure all nations, by trampling under foot the founda- 
tions of their common ſafety. Thus pirates are brought to the 
gibbet by the firſt into whoſe hands they fall. If the ſovereign of 
the country where crimes of that nature have been committed, 
reclaims the authors of them, in order to bring them to puniſh- 
ment, they ought to be reſtored to him, as to one who is princi- 
pally intereſted in puniſhing them in an exemplary manner. And 
it being proper to convict the guilty, and to try them according 


to lume form of law, this is a ſecond realon why malefactors are 
uſually 
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uſually delivered up at the deſire of the Nate where their crimes 
have been committed. 


EC HA A 
Of public, common, and private Property. 


L E T us now ſee of what nature are the different things in- 5 232. 
cluded in a country poſſeſſed by a nation, and endeavour to Of what the 
eſtabliſh the general principles of the law by which they are re- 1 
gulated. This ſubject is treated by civilians under the title of communes. 
de rerum diuiſione. There are things which in their own nature 

cannot be poſſeſſed; there ate others, the property of which no- 

body can attribute to himſelf, and that remain common, when a 

nation takes poſſeſſion of a country : the Roman civilians called 

theſe things res communes, things common: ſuch were, among 

_ the air, the running-water, the ſea, the fiſh, and the wild 

beaſts. 

Every thing ſuſceptible of property is conſidered as belonging „ 235- 
to the nation that poſſeſſes the country, and as forming the intire nh af 2 
maſs of its wealtn. But the nation does not poſſeſs all theſe be- nation and 
nefits in the ame manner. Thoſe not divided between particular its diviious. 
communities, or among the individuals of a nation, are called 
public property. Some are reſerved for the necefũties of the ſtate, 
and form a domain of the crown, or of the republic ; and others 
remain common to all the citizens, who take advantage of them, 
each according to his neceſſities, or according to the laws which 
regulate their uſe, and theſe are called common property. There 
are others that belong to ſome body or community, termed com- 
man property, res univer/itatisz and theſe are with reſpect to this 
body in particular, what the public property is with reſpect to 
the whole nation. As the nation may be conſidered as a great 
community, we may indifferently call things in common, thoſe that 
belong to it in common, in ſuch a manner that all the citizens 
may make uſe of them, and thoſe that are poſſeſſed in the ſame 
manner by a body or community: the ſame rules take place 
with reſpect to each. In ſhort, the goods poſſeſſed by indivi- 
duals are termed private property, res /ingulorum. 

When a nation, in a body, takes poſſeſſion of a country, every $216. 
thing that is not divided among its members remains common ed. 
to the whole nation, and is called pub/ic wealth, There is a ing — 
ſecond way whereby a nation, and in general, every community property. 
may acquire wealth, by the will of whoſoever thinks proper to 
convey to it, under any title whatſoever, the domain, or the pro- 
perty of what he poſſelles. 

As ſoon as the nation commits the reins of government into 5237. 
the hands of a prince, it is conſidered as committing to him, at The reve- 
the ame time, the means of governing. Since then the reve- — 
nues produced by the public property, the domain of the ſtate, is perty are 

H 3 deſ- naturally 
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the ſove= deſtined for the ſupport of government; it is naturally at the 
reign's dif- prince's diſpoſal, and ought always to be conſidered in this light, 
unleſs the nation has, in expreſs terms, excepted it in conferring 
the ſupreme authority, and has provided in any other manner 
for the neceſlary expences of the ſtate, and the ſupport of the 
prince's perſon and houſhold. Whenever then the ſovereign au- 
thority is referred merely and {imply to the prince, it includes 
along with it the power of diſpoſing freely of the public revenues. 
The duty of the ſovereign ſtrictly obliges him to apply theſe re- 
venues only to the neceſſities of the ſtate; but he alone is to 
determine the proper application of them, and ought not to be 
accountable for them to any perſon. 
$23). The nation may inveſt the ſuperior with the ſole uſe of its 
— common goods, and thus add it to the domain of the ſtate. It 
him the uſe may even cede the property of them to him. But this ceſhion 
and proper- of the uſe, or property, requires an expreſs act of the proprio tor, 
—— which is the nation. It is difficult to found it on a tacit conſent, 
goods, becauſe fear too often hinders ſubjects from exclaiming againit 
the unjuſt enterpriſes of the ſovereign. 
$239- The people may even allow the ſuperior, the domain of the 
en Jag things he poſſeſſes in common, and reſerve to itſelf the uſe of 
whim the 3 . f . 
domain and them in the whole or in part. Thus the domain of a river may 
reſerve the be ceded to the prince, while the people reſerve the uſe of it for 
uſe of it. navigation, fiſhing, the watering of cattle, &c. They may allo . 
allow the prince the ſole right of fiſhing, &c. in a river. In a 
word, the people may cede to the ſuperior what right they pl-aſe 
with reſpect to the common goods of the nation; but all theſe 
rights do not naturally and of themſelves flow from the ſove- 
* : 
* 240. f the revenues produced by the public goods, or the domain, 
axc> are not ſufficient for the public wants, the ſtate may ſupply the 
deficiency by taxes. Theſe ought to be regulated in ſuch a man- 
ner, that all the citizens may pay their quota in proportion to 
their abilities; and the advantages they reap from the ſociety. 
All the members of the civil ſociety being equally obliged to 
contribute, according to their abilities, to its advantage and ſafety ; 
they cannot refuſe to furniſh the ſubſidies neceſſary to its preſer- 
vation, when they are exacted by a lawful power. 
— Many nations have been unwilling to commit to the prince a 
on truſt of ſo delicate a nature, and to grant him a power that he 
ny reſerve . m po 
to itſelf the May ſo eaſily abuſe. In eſtabliſhing a domain for the ſupport of 
right of the ſovereign and the ordinary expences of the ſtate, they have 
— reſerved to themſelves the right of providing, by themſelves, or by 
their repreſentatives, for extraordinary wants, in impoſing taxes 
payable by all the inhabitants. In England, the king lays the ne- 
ceſſities of the ſtate before the parliament; that repreſentative body 
of the nation deliberates, and with the concurrence of the king, 
appoints the ſum to be raiſed, and the manner of railing it. And 
— this body, the prince gives an account of the uſe he makes 
Ot it. 
In 
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In other ſtates where the ſovereign pofle!T-s the full and ab- 


ſolute authority, he alone eſtabliſhes the taxes, regulates the man- — 
ner of raiſing them, and makes uſe of them as he thinks proper, has this 
without giving an account to any body. The French king at power. 


preſent enjoys this authority, with the mere form of cauſing his 
edicts to be confirmed in parliament : but that body has a right 
to make humble remonſttances, if any inconvenicnces are found 
in the impoſition ordered by the prince: a very wile eſtabliſh- 
ment for cauſing truth and the cries of the people to reach the 
ears of the ſovereign, and for fetting ſome bounds to his diffipa- 
tion, or the avidity of the miaiſters and perſons concerned in the 
revenue. 


The prince who is inveſted with the power of taxing his peo- 5 243. 


ple, ought to take care of conſidering the money he raiſes a 
own property. He ought never to loſe ſight of the end for which — 


S his The duties 


this power was granted him: the nation was willing to enable reſped to 
him to provide, as it ſhould ſeem beſt to his wiſdom, for the ne- taxes. 


cellities of the ſtate, If he diverts the money to other uſes, if 
he conſumes it in idle luxury, to gratify his pleaſures, to fatiate 
the avarice of his miſtreſſes and favourites, we dare tell thoſe ſo- 
vereigns who are ſtill capable of hearing truth, that ſuch a one 
is not leſs guilty, nay, that he is a thouſand times more fo than a 
private perſon who makes uſe of another perſon's fortune to gra- 
tify his irregular paſſions, Iujuſtice is not the leſs ſhameful for 
being above punichment. 


Every thing in the political ſociety ought to tend to the good of 8 244. 


the community; and it even the citizen's perfor. is ſubject to this 


Ot the i- 
nut mais 


rule, their fortunes cannot be excepted. The ſtate cannot ſubſiſt, hd to 
or conſtantly adminiſter public affairs in the moſt advantageous tove- 
manner, if it has not the power of diſpoſing, on occaſion, of all Utz. 


kinds of goods ſubject to its authority. It may even be pre- 
ſumed, that- when bh nation takes polleſlon of a country, the 
property of certain things is allowed to individuals only with this 
reſerve, The right which belonged to the ſociety or to the 
ſovercign, of dilpoling, in caſe ot neceſſity and for the public 
ſafety, of all the wealth contained in the [tate is called the eminent 
domain. It is evident that this right is, in certain caſes, neceſ- 
ſary to him who governs, and conſequently is a part of the em- 
pire or ſovereign power, and ought to be placed in the number 
of the prerogatives of majeſty (4 45.) When therefore the peo- 
rs ſubmit the empire to any one, it at the fame time yields to 

im the eminent domain, at leaſt if it is not expreſsly reſerved. 
Every prince who is truly a ſovereign, is inveſted with this 
right, in ſuch a manner that his authority is limited in. other 
reſpects. 

f the nation diſpoſes of the prb/ic property in virtue of his emi- 
nent domain, the alienation is valid, as haviag been made with a 
ſufficient power. 

When he diſpoſes in like manner, in a caſe of neceſſity, of the 


poſſeſſions of a community, or an individual, the alienation will 
H 4 be 
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be valid, for the ſame reaſon. But juſtice demands that this 
community, or this individual, be recompenſed out of the public 
money: and if the treaſury is not able to pay it, all the citizens 
are obliged to contribute to it; for the expences of the {tate 
ou gut to be ſupported equally, or in a juſt proportion. It is in 
this as in the throwing of merchandize overboard to fave the 
vetlcl. 


§ 247 Beides the eminent dimain, the ſovereignty gives a right of an. 
ona other nature over all public, common, and private goods ; that 
with» is the empire, or the right of command in all the places of the 
pech pu3- country belonging to the nation The ſupreme power extends to 
* every thing that pales in the ſtate, wherever it is tranſacted, and 
EY conſequently the ſovereign commands in all public places, on 


rivers, aighways, dcierts, &. Every thing that happens there is 
ſubject to his authority. 
$ 246. ſ n virtue of the fame authority, the ſovereign may make laws 
The © regulating the manner in which common goods are to be uſed, 
rior m — . . — . 
mak la s a$ well troſe of the entire nation, as thoſe of diſtinct bodies or 
wathr.ſ- communities. He cannot, indeed, deprive thoſe of their right 
1 _ who have a {hare in theſe goods, but the care he ought to take 
po./efſ:d © of the public repoſe, and the common advantage of the citizens, 
common. gives him doubtleſs a right to eſtabliſh laws tending to this end, 
and conſequently, to regulate the manner in which things poſſeſ- 
ſed in com on ought to be enjoyed. This affair may give room 
for abuſe, aud excite troubles, which it concerns the ſtate to pre- 
vent, and agaiaſt which the prince is obliged to take juſt mea- 
ſures. Thus the ſovereign may eſtabliſh wiſe laws with reſpect 
to hunting and ſiſhing; forbid them in the reaſons of propaga- 
tion; prohibit the uſe of certain nets, and of every deſtructive 
method, &c. But as the ſovereign has a right to make theſe 
law- only in the character of the common father, governor, and 
tutor of his people, he ought never to forget the end which called 
him to it, and if he in this reſpect makes laws with any other 
view than that of the public welfare, he abuſes his power. 
5 8 247 A community, as well as every proprietor, has the right of ali- 
nation of enating and mortgaging its property, but the preſent members 
the goods have never a right to Joſe ſight of the deſign of theſe common 
of a com- goods, nor to diſpoſe of them otherwiſe than for the advantage of 
munty- the body, or in caſes of neceſſity. If they alienate them with any 
other view, they abuſe their power, and fin againſt their duty of the 
community, and their poſterity; and the prince in quality of 
common fl ther, has a right to oppoſe them. Beſides, the intereſt 
of the ſtate demands that the property of the community be not 
diſſipated; which gives the prince, intruſted with the care of 
watching over the public ſafety, a new right to hinder the alie- 
nation of this property. It is then very proper to ordain in a 
ſtate, that the alienation of the property of communities ſhould 
be invalid, without the conſent of the prince. Thus the civil 
law, in this reſpect, gives to communities the rights of minors, 
But this is ſtiictly no more than a civil law; and the opinion 
of 
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of thoſe, who in the law of nature, take from a community the 
power of alienating their property without the conſent of the ſo- 
vereign, appears to me to be void of foundation, and contrary 
to the notion of property. *Tis true that a community may 
have received property either from their predeceſſors, or from 
any other perſons, with. a clauſe that diſables them from alienating 
it: but in this caſe it is only a perpetual uſufructuary, and not 
an entire and free property. .If any of their property was 
ſolely given for the preſervation of the body; 'tis evident that 
the community has not a right to alienate it, except in a caſe of 
extreme neceſſity. 

All the members of a community have an equal right to the _ $ 248. 
uſe of their common property. But the body of the commu- — 
nity may make ſuch regulations on the manner of enjoying it as property. 
they think proper, provided that theſe regulations are not incon- 
ſiſtent with that _—_— which ought to be preſerved in a com- 
munity of property. Thus a community may determine the 
cuſtoms of a common foreſt or paſture, either in allowing it to 
all the members according to their wants, or in fixing an equal 
proportion for each; but they have not a right to exclude any one, 
or to diſtinguiſh him by aſſigning him a leſs ſhare than that of 
the others. 

All the members of a body having an equal right to their com- _ 5 249- 
mon property, each ought to have the profit of it in a manner ner in 
that does not injure in any manner the common uſe. According which each 
to this rule, an individual is not permitted to form upon any ought to 
river that is a public benefit, any work capable of rendering it . 
leſs proper for the ule of every one elſe, as erecting mills, making 
a trench to turn the water from the bed, &c. If he attempts 
it, he arrogates to himſelf a particular right, contrary to the com- 
mon right of all, 

The right of prevention (ju: preventionis) ought to be faith- $ 250. 
fully obſerved in the uſe of common things that cannot ſerve at ®ftherighe 
the ſame time for many. By this term we underſtand the right (jo jntheie 
of him who firſt comes to the uſe of this fort of things. For uſe. 
example, if I actually draw water from a common or public 
well, another who comes after, cannot drive me away to draw 
out of it himſelf, and he ought to ſtay till I have done. For 1 
make uſe of my right in drawing that water, and nobody can 
diſturb me : a ſecond, who has an equal right, cannot make uſe 
of it to the prejudice of mine; to make me have done, by his 
arrival, would be to attribute to himſelf a greater right than me, 
and thereby to offend againſt the law of equality, x : 
The ſame rule ought to be obſerved in regard to thoſe com- 1 
mon things that are conſumed in uſing, and a ſecond, who comes right in 
after, has no right to take them from him. I repair to a com- other cafos. 
mon foreſt, and begin to fell a tree: you come, and inſiſt upon 
having the ſame tree: you cannot take it from me; for this 
would be to arrogate to yourſelt a right ſuperior to mine, though 


our rights are equal. This rule, the law of nature preſcribed in 
the 


Wwe 
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the uſe of the productions of the earth, before the introduction 
of property. 
S 251. The expences neceſſary for the preſervation or reparation of 
- the fre- the things that belong to the public, or to a community, ought 
e me to be equally ſupported by all who have a ſhare in them, whether 
tion of the money be drawn from a common cheſt, or whether each in. 
things in dividual contributes his quota. The nation, the community, 
damon. and any collective body in general, may alſo eſtabliſh extraor. 
dinary taxes, impoſts, or annual contributions to defray theſe ex. 
pences; provided that they are attended with no vexations, and 
that the money exacted, be faithfully applied to the uſe for which 
it was raiſed. To this end alſo, as we have obſerved (y 103.), 
the rights of toll are lawfully eſtabliſhed. Highways, bridges, 
and cauſeways are things of a public nature, from which all who 
paſs over them receive advantage : it is therefore juſt that all 
theſe paſſengers contribute to their ſupport. 
_ = We ſhall ſee preſently, that the ſovereign ought to provide for 
and right of the preſervation of things of a public nature. He is not lefs 
a ſovereign obliged, as the conductor of the whole nation, to watch over the 
. property of a community. It is for the intereſt of every ſtate 
9 8525 that a community does not fall into indigence, by the ill conduct of 
thoſe who — compoſe it. And as the obligation produces 
the right, without which it cannot be diſcharged, the ſovereign 
has here a right to oblige the community to conform to their du- 
If then he perceives, for example, ' that they ſuffer the 
neceſſary buildings to fall to ruin, or that they deſtroy the forel!s, 
he has a right to preſcribe what they ought to do, and to put his 
' orders in force. 
$ 254. We have only one word to ſay, with reſpect to private proper- 
= private ty y every proprietor has a right to make what uſe he pleaſes of his 
Property. own ſubſtance, and to diſpoſe of it in ſuch a manner as he pleaſes, 
when the property of a third perſon is not injured by it. How- 
ever, the ſovereign, as the father of his people, may, and ought to 
ſet bounds to a prodigal, and to prevent his running to ruin, eſpe- 
cially if this — is the father of a family, But he mult take 
care not to extend this right of inſpection ſo far as to offer 
reſtraint to his ſubjects in the adminiſtration of their aftairs, 
which would be of no leſs injury to the true welfare of the ſtate, 
than to the juſt liberty of the citizens. The particulars of this 
ſubject belong to the public law and to politics. 


& 255. it muſt alſo be obſerved, that individuals are not ſo free in the 


The ſove- ceconomy or government of their affairs, as not to be ſubject to 
talent the regulations of polity, made by the ſovereign. For inſtance, 
them to po- if vines are greatly multiplied in a country, which is in want of 
licical laws. corn, the ſovereign may forbid the planting of the vine in fields 
proper for tillage, for here the public welfare and the ſafety of the 

ſtate are concerned. When a reaſon of ſuch importance requires 

it, the ſovereign, or the magiſtrate, may oblige an individual to ſcll 

all the proviſions that are more than ſufficient for the ſubſiſtence 

of his family, and fix the price. The public authority may — 

| ought 
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ouaht to hinder monopolies, and ſuppreſs all practices tending to 
raiſe the price of proviſions ; this the Romans called annonam in- 
cendlere, comprimere, Vexare. 

Every man may naturally chuſe the perſon to whom he would $ 286. 
leave his wealth after his death, as long as his right is not limited Of inherits 
by an indiſpenſible obligation; as for inſtance, that of providing“ e 
for the ſubſiſtence of his children. Theſe children have alſo na- 
turally the right of ſucceeding in an equal proportion to the pro- 
perty of their father, But this is no reaſon why particular laws 
may not be eſtabliſhed in a ſtare, with reſpect to teſtiments and in- 
heritances 3 a reſpect being _ paid to the eſſential laws of 
nature. Thus to ſupport noble families, it is a law eſtahliſhed in 
many places, that the eldeſt has the right of being the principal 
heir to his father. Lands perpetually appropriated to the eldeſt of 
a family belong to him, in virtue of another right, which has its 
ſource in the will of him, who being the poſſelfor of theſe lands, 
has bequeathed them in that manner. 


CH A P. n. 


Of the Alienation of the public Property, or the Domain, and 
that of a Part of the State. 


HE nation being the ſole miſtreſs of the property in its poſſeſ— 5 235. 
fron, may diſpole of it as ſhe thinks proper, alienate it, or law- The nation 
fully mortgage it. This right is a neceſſary conſequence of the 1 _ 
full and abſolute domain: the exerciſe of it is reſtrained by the public pro- 
law of nature, only with reſpect to proprietors who have not the perty. 
uſe of reaſon * for the management of their affairs, which 
is not the caſe of a nation. Thoſe who think otherwiſe, cannot 
alledge any ſolid reaſon for their opinion; and it follows from their 
principles, that no ſaſe contract can be entered into with any na- 
tion : which attacks the foundation of all public treaties. 

But it is very juſt to ſay, that the nation ought to preſerve its 5 258. 
public property with great care, to make a proper uſe of it, and = _— 
not to diſpoſe of it but for good reaſons, nor to alienate or mort- in this re- 
gage it for its manifeſt advantage, or in caſe of a preſſing neceſſity. ſpee. 
This is an evident conſequence of the duties a nation owes to it- 
ſelf. The public property is of great uſe, and even neceflary, and 
it cannot diſſipate it improperly, without manifeſtly hurting and in- 
juring itſelf, I ſpeak of the public property, fridly ſo called, 
or the domain of the ſtate. Alienating its revenues is cutting the 
nerves of government. As to the property common to all the ei- 
tizens, the nation does an injury to thoſe who receive advantage 
from it, if it alienates it without neceſſity, or without good reaſon. 

It has a right to do this as proprietor et theſe poſſeſſions ; but it 
ought to do it only in ſuch a manner as is agreeable to the duties 
of the body towards its members. 

Theſe 
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5 259. Theſe duties relate to the prince, the director of the nation: he 
Thoſe of . 7 8 : 
the nge Ought to watch over its preſervation, and the wiſe adminiitration 

pri” of the public property, to ſtop and prevent its diſſipation, and not 
to ſuffer its being diverted to foreign uſes. 

The prince, or the ſuperior of the ſociety, whatever he is, be- 


260. 3 
2 ing naturally no more than the adminiſtrator, and not the pro- 


He cannot 


alienate the prietor of the ſtate, his authority as ſovereign or head of the 
public pro- nation, does not of itſelf give him a right to alienate or diſpoſe of 
* the public property. The general rule then is, that the ſuperior 

cannot diſpoſe of the public property, as to its ſubſtance. If the 


ſuperior makes uſe of this property, the alienation he makes of it 
will be invalid, and may at any time be revoked by his ſucceſſor, or 
by the nation. This is the law commonly received in France; 
and it was upon this principle that the duke of Sully * adviſe] 
Henry IV. to reſume the poſſeſſion of all the domains of the 
crown alienated by his predeceflors. 

: The nation having the free diſpoſal of all the property belong- 
me eo ing to it (§ 257.) ; it may convey this right to the ſovereign, and 
may give Conſequently confer upon him that of — and mortgaging 
bim the the public property. But this right not neceſſarily belonging to 

the conductor of the ſtate, to enable him to render the people hap. 
py by his government; it is not to be preſumed, that the nation has 
given it him; and if it has not made an expreſs law for thatpurpoſe, 
it ought to be maintained that the prince is not inveſted with it. 


& 262. 
by one nation to another t: 


it requires other principles to decide it in the different cates 
Let us endeavour to give a gene- 


tween na- ral theory of them. 
8 I. It is neceſſary that nations ſhould treat and tranſact their 
affairs with validity, without which they could not have no method 

of terminating them, and of placing themſelves in a ſtate of tran- 

quillity, Whence it follows, that when a nation has ceded any 

part of its property to another, the ceſſion ought to be held as va- 

lid and irrevocable, as it is done in virtue of the notion of pre- 

22 This principle cannot be ſhaken by any fundamental law, 

y means of which a nation might pretend to deprive itſelf ot 

the power of alienating what belonged to itſelf. For this would 

be to forbid all contracts with other nations, or to pretend to de- 

ceive them. A nation with ſuch a law ought never to treat of its 

property ; if it is obliged to it by neceflity, or determined to do it 

for its own advantage, it muſt renounce its fundamental law. It is 

ſeldom diſputed, that an entire nation may alienate what belongs to 

itſelf : but it is aſked, if its conductor, if its ſovereign, has this 

power ? The queſtion may be determined by the —— 


See his Memoirs. 
+ Quod domania regnorum inalienabilia & ſemper revocabilia dicuntur, id re- 
ſpectu privatorum intelligitur ; nam contra alias gentes diviuo privilegio opus 
foret. Lu, jt, od Codic. Jur. Gent. Diplomat. 


laws. 
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haws, If the laws ſay nothing directly on this ſubjeQ is will be 


explained in our ſecond principle. 

2. If che nation has conferred the full ſovereignty on its conduc- 
tor, if it has committed the care of it to him, and has, without re- 
ſerve, given him the right of treating and contracting with other 
Rates, it is conſidered as having inveſted him with all the power 
neceſſary to make a valid contract. The prince is then the organ 
of the nation; what he does is reputed done by itſelf, and though 
he is not the proprietor of the public property, his alienations are 
valid, as being duly authoriſed, 

The queſtion becomes more difficult, when it relates, not to the * Na 
alienation of ſome parts of the public property, but to the tien _ 
liſmembering of the nation or ſtate itſelf, the ceſſion of a town part of the 
or a province, that compoſes a part of it. This muſt ever reſult tate. 
from invariable principles. A nation ought to preſerve itſelf 
($ 16.), it ought to preſerve all its members, it cannot abandon 
them, and it is under an obligation to them of maintaining them 
in the rank of members of the nation ($ 17.) It has not then a 
right to traffic with their rank and liberty, on account of any 
advantages it may promiſe itſelf from ſuch a negociation. They 
are united to the ſociety to be its members ; they acknowledge . 
the authority of the ſtate, to promote in concert their common 
welfare and ſafety, and not to be at its diſpoſal, like a farm or 
an herd of cattle. But the nation may lawfully abandon them in 
a caſe of extreme neceſſity, and it has right to cut them off from 
the body, if the public ſafety requires it. When therefore in ſuch 
a caſe, the ſtate abandons a city or a province, to a neighbour, or 
to a powerful enemy, the ceſſion ought to remain valid as to the 
ſtate, ſince it hath a right to make it : it could take no other 
method; it has yielded all the other rights it could have over it. 

But this province, or this city, thus abandoned and diſmembered _ $ 264. 
from the ſtate, is not obliged to receive the new maſter attempted — — 
to be given them: the people being ſeparated from the ſociety of membered. 
which they were members, they reſume all their rights, and if it be 
poſſible for them to defend their liberty againſt him who would 
ſubje& them to his authority, they may lawfully reſiſt him. Fran- 
eis I. having engaged by the treaty of Madrid to cede the duchy 
of Burgundy to the emperor Charles V. the ſtates of that province 
declared, & that having never been ſubject to any other crown but 
that of France, they would die ſubject to it; and that if the 
king abandoned them, they would take up arms, and endeavour 
« to ſet themſelves at liberty, rather than ſubmit to another 
„ power *.” is true, ſubjects are ſeldom in a fituation 
to make reſiſtance on theſe occations, and commonly the belt part 
they are able to take, is to ſubmit to their new maſter, by 

obtaining as good conditions as poſlible. 6 264. 
The prince, the ſuperior of whatever kind, has he the power to Whether 
diſmember the ſtate ? Let us anſwer as we have done above with = — 
® Mexzeray's Hiſtory of France, Tom. II. p. 453. 3 
rel; Late. 
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reſpect to the domain: if the fundamental laws forbid the diſmem. 
bering, he cannot do it without the concurrence of the nation or 
its repreſentatives. But if the laws are ſilent, and if the prince 
has received a full and abſolute authority, he is then the depoſitar 
of the rights of the nation, and the organ by which it declares itz 
will. The nation ought never to abandon its members but in 3 
caſe of neceſſity, or with a view to the public ſafety, and to pre. 
ſerve itſelf from total ruin: and the prince ought only to cede 
them for the ſame reaſons. But ſince he has received an abſolute 
authority, he is to judge of the neceſſity of the caſe, and what the 
ſafety of the ſtate requires. 

On occaſion of the treaty of Madrid, juſt mentioned, the prin. 
cipal perſons in France aſſembled at Cognac, after the king's re. 
turn, unanimouſly concluded, & that this authority did not extend 
« fo far as todiſmember the crown ;“ and the treaty was declare 
void, as contrary to the fundamental law of the kingdom. Indeed 
it was done without ſufficient power; the law in expreſs terms te- 
fuſing the king the right of diſmembering the kingdom: the con- 
currence of the nation was neceſſary for this purpoſe, and it might 
give its conſent by the medium of the ſtates-general, Charles V, 
ought not to have releaſed his priſoner before thoſe very ſtates hal 
approved the treaty ; or rather, making a more generous uſe of hi 
victory, he ſhould have impoſed leſs rigorous conditions, ſuch as it 
was in the power of Francis I. to grants and with which he could 
not have refuſed to comply without ſhame. But at preſent, when the 
ſtates-general do not aſſemble in France, the king remains the 
ſole organ of the ſtate, with reſpect to other powers: they have 
a right to take his will for that of all France, and the ceſſions the 

ing might make them, would remain valid, in virtue of the tacit 
conſent by which the nation has ſubmitted all power into the 
hands of the king with reſpect to treaties. Were it other wiſe, no 
certain treaty could be entered into with the crown of France. 
However, by way of precaution, other powers have often demand- 
ed that their treaties ſhould be regiſtered in the parliament d 
Paris: but at preſent this formality ſeems to be laid aſide, 


E H-A Ff. A. 
Of Rivers, Streams and Lakes. 


WHEN a nation takes poſſeſſion of a country, in order to 

ſettle there, it poſſeſſes every thing included in it, as lands, 
lakes, rivers, &c. But it may happen, that the country is ter- 
minated and ſeparated from another by a river, in which caſe it 15 
aſked, to whom this river belongs? It is manifeſt from the princi- 
ples eftabliſhed in Chap. XVIII. that it ought to belong to the 


nation who firſt took poſſeſſion of it. This principle cannot be 


denied; but the difficulty is, to make the application, It is - 
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eaſy to determine which of the two neighbouring nations was the 
krit who took poſſeſſion of a river that ſeparates them. Theſe are 
the-rules which the principles of the law of nations furniſh for 
deciding theſe queſtions. 

1. hen a nation takes poſſeſſion of a country terminated by 
a river, it is conſidered as alſo appropriating the river to itſelf ; 
for a river is of ſuch great uſe, that it is to be preſumed, the nation 
intended to reſerve it to itſell. Conſequently the nation who firſt 
eſtabliſhed its dominion on one of the banks of the river, is 
conſidered as being the firſt poſſeſſor of all that part of the river 
which terminates its territory, This preſumption is indubitable, 
when it relates to a river that is extremely large, at leaſt for a part 
of its length; and the itrength of the preſumption iacreaſes or di- 
minithes in an inver/e ratio with the largeneſs of the river; 
for the more the river is confined, the more does the ſafety and 
convenience of its uſe require that it ſhould be ſubject entirely to 
the empire and property of that nation. 

2, If this nation has made any uſe of the river, as for naviga- 
tion or fiſhing, it is preſumed with the greater certainty, that it has 
reſolved to appropriate the river to itſelf, 

3. If ncither the one nor the other of the two nations near the 
river can prove that it ſettled firſt in thoſe countries, it is to be 
ſuppoſed that they both came there at the ſame time, ſince neither 
of them can give any reaſon of preference : and in this caſe, the 
dominion of each will be extended to the middle of the river, 

4. A long and undiſputed poſſeſſion eſtabliſhes the rights of 
nations, otherwiſe there could be no peace, nor any thing ſtable 
amongſt them, and remarkable facts ought to prove the poſſeſſion. 
Thus when from time immemorial, a nation has without con- 
tradition, exerciſed the ſovereignty upon a river, which ſerves for 
its limits, nobody can diſpute with that nation the ſupreme 
dominion, | 

5. If treaties determine any thing on this queſtion they muſt 
be obſerved. The deciſion by conventions, being very expreſs, 
are ſafeſt ; and this is, in fact, the method taken by moſt powers at 
preſent. 

If a river leaves its bed, whether it be dried up or whether it 
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267. 


takes its courſe elſewhere, the bed belongs to the maſter of Of che bed 


the river ; for the bed made a part of the river, and he who ha 


d of 2 river 
which is 


appropriated to himſelf the whole, had neceſſarily appropriated to qr d up on 


himſelt the parts. 


its tax ing 


If tne country which borders on a river has no dther limits than er 


the river itſelt, it is in the number of the territories that have na- 
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tural or indetermined limits (territaria arcifinia), and it enjoys the of th- riz1.t 
right of al/uwion ; that is the increaſe of land, which the courſe of onen. 


the river may form by little and little ; theſe additions of territory, 
in following nature, belong to the ſame maſter. For if I take 
poſſeſſion of a territory, declaring that I will have it limited by 
the river which waſhes it, or if it is given upon this footing, I by 
this means pollels before-hand the right of alluvion, and con- 

ſequently, 


| ſequently, I alone may appropriate to myſelf the right of all 
which the current of the river ſhall inſenſibly add to my territory, 
I fay inſen/ibly, becauſe in the uncommon caſes named awvul/jon, 
when the * Am of the ſtream ſeparates a conſiderable piece of 
land and joins it to another, ſo that it may be known again, this 
piece of land naturally belongs to its firſt maſter. The civil law 
has thus provided againſt and decided this cafe when it happens be. 
tween individual and individual ; it ought to unite equity with the 
welfare of the ſtate, and the care of preventing litigations. 

In caſe of doubt, every country lying upon a river, is preſumed 
to have no other limits but the river itſelf ; becauſe nothing is 
more natural than to take a river for a boundary, when a {tate is 
eſtabliſhed on its borders : and wherever there is a doubt, that is 
_—_ to be preſumed, which is moſt natural, and moſt proba. 

e. 

8 269. As ſoon as it is eſtabliſhed that a river ſeparates two territories, 
If the allu-' whether it remains common to the inhabitants on each of its 
viou produ- banks, or whether each ſhares half of it; or whether, in ſhort, it 
— belongs entirely to one of them; their rights with reſpect to the 
reſpectto river ate no ways changed by the alluvion. If it happens then 
the rights that by a natural effect of the current, one of the two territories, 
dn a river. receives an increaſe, while the river gains by little and little on the 

oppoſite bank ; the river remains the natural boundary of the 
two territories, and each preſerves the ſame rights upon it not- 
withſtanding its gradually changing its bed; ſo that, for 
inſtance, if it be Aided in the middle, between the perſons on 
each bank, that middle, though it changes its place, will continue 
to be the line of ſeparation between the two neighbours. The 
one loſes, tis true, while the other gains; but nature alone pro- 
duces this change : it deſtroys the land of the one, while it forms 
freſh land for the other. This can be no otherwiſe determined, 
ſince they have taken the river alone for their limits. 

$ 270, But inſtead of its being gradvally, and progreſſively diſplaces, 
What ĩs the the river, by an accident merely natural, turns entirely out of its 
caſe when courſe, and runs into one of the two neighbouring ſtates, the bed 
changes its it abandons muſt ſerve for the boundary ; and it belongs to 

the maſter of the river (& 267.) : the river is loſt in all that part 
of it, while it runs in its new bed, and there belongs only to the 
ſtate in which it flows. 

This caſe is very different from that of a river whic! 
changes its courſe, without going out of the ſame ſtate. This 
continues, in its new courſe, to belong to the ſame maſter, eitaer 
the ſtate, or to him to whom the ſtate has given it; becauſe the 
river belongs to the public, in whatever part of the country 
it flows; the bed being abandoned, half of it is added on each {ide 
to the contiguous lands, if they are arcifines, that is, natural limits 
with a right of alluvion. This bed does not belong to the pub- 
lic, notwithitanding what we have ſaid in 8 267 ; on account of 
the right of alluvion poſſeſſed by its neighbours, and becauſe here 
the public poſleſſed that ſpace only becauſe the river flowed =Y 

ut 
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but it belongs to the public if the adjacent lands are not arcifinies, 
The new foil over which the river takes its courſe is loſt to the 
proprietor, becauſe all the rivers in the country belong to the public, 

It is not allowable to raiſe works on a bank of the water tending & 21. 
to turn its courſe, and to caſt it upon the oppoſite bank, this would Of works 
be to gain, by the prejudice of another. Each can only ſecute 3 
himſelt, and hinder the curtent from undermining and cattying cucreut. 
away his lands. 

In general, no perſon ought to build on a river, any more than 3 272. 
elſewhere, any work that is prejudicial to the right of anutier, II Or in genes 
a river belongs to a nation, and another has inconteitably a right _— * 
of navigation upon it, the firſt cannot form a dam or mill chat hana 
ſhall put a ſtop to its being navigable : its right in. this caſe, is odere. 
only that of a limited property, and it cannot exert it but by 
reſpecting the rights of others. 

But when two different rights with reſpect to the ſame ming 8 273. 
are found in oppoſition, it is not ealy to determine which 0g 2 
to yield to the other: no one can ſucceed in this without ,, — 
attentively conſidering the nature of the rights and their orig iu. pol te 
For example, a river belongs to me, but you have a rigat to fights. 
fiſh in it: may I conſtruct o my river, mills that will render fich- 
ing more difficult and leſs aJvantageous ? The affirmative feems 
to follow the nature of our rights, I, as proprietor, have an eſſen- 
tial right in the thing itſelf ; - you have none but a right of ule, ac- 
ceſſary and dependent on mine: you have only in general, the 
right of filhing, as you can, in my river, ſuch as it ſnall be, and in 
ſuch a ſtate as will be ſuitable to me to poſſeſs it. I do not take 
away your right by erecting my mills ; it ſubiifts in the general 
view of it, and if it becomes leſs uſeful to you, it is by accident, 
and becauſe it is dependent on the exerciſe of mine. 

It is not thus with the right of navigation, of which we are 
going to treat. "This right neceſſarily ſuppoſes, that the 
river ſhall remain free and navigable : and theretore muſt exclude 
every work that will entirely interrupt its navigation, 

he antiquity and origin of rights ſerve no lets than their 
nature, to determine the queſtion. The molt antient right is 
abſolute, and to be exerted in its full extent, and the other only ſo 
far as it may be extended without prejudice to the firlt ; for it 
could only be eſtabliſhed on this footing, unleſs the poſleſlor 
of the firit right expreſsly conſented to its being limited, 

In the ſame manner, rights ceded by the proprietor are conſidered 
as ceded without prejudice to the other rights that belong to him, 
and only ſo far as they may agree with them; unlets an exprets 
declaration on the very nature of the right determine it otherwiſe, 

If I have ceded to another the right of fithing in my river, it is 
manifeſt that I have ceded it without prejudice to my other rights, 
and that I remain free to build on that river ſuch works as I think 
proper, though they ſhould even injure the fiſhery, provided they 
do not deſtroy it intitely. A work of this laſt kind, ſucn as a dam 
that would hinder the fiſh from — it, could not be built but 
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in a caſe of neceſſity, and according to circumſtances, recom. 
penſing him who has a right of fiſhing. 

What we have ſaid of ſtreams and rivers, may be eaſily applied 
to lakes. Every lake intirely included in a country, belongs to the 
nation who is the proprietor of that country, which in poſſeſſing a 
territory is conſidered as having appropriated to itſelf every thing 
included in it; and as it ſeldom happens that the property of 
a lake of any conſiderable bigneſs falls to'the ſhare of individuals, it 
remains common to the nation. If this lake is ſituated between 
two ſtates, it is preſumed to be divided between them at the mid- 
dle, while t ere is no title, no conſtant and manifeſt cuſtom to de- 


termine otherwile. 


What has been ſaid of the right alluvion, in ſpeaking of rivers, 
ought alſo to extend to lakes. When a lake, which terminates 
a ſtate, belongs entirely to it, the increaſe of the lake follows the 
poſſeiion of every thing elle ; but it is neceſſary that the increaſe 
ſhould be inſenſible, as that of land in alluvion, and that the in- 
creaſe ſhould be real, conſtant, and compleat; to explain myſelf : 
1. I ſpeak of inſenſible increaſe, this is the reverſe of alluvion ; 
the enquiry here is the increaſe of the lake, and in other cafes 
that of the land, If this increaſe be not inſenſible, if the lake by 
breaking down its banks, ſuddenly overflows a large country, this 
new portion of the lake, this country covered with water ſtill be- 
longs to its ancient maſter. Upon what can they found the acqui- 
ſition in behalf of the maſter of the lake? The ſpace is very catily 
known again, though it has changed its nature, and too conſider- 
able for any one to preſume that the matter had no intention to 
preſerve it, aotwithſtanding the change that might happen. 

Put 2. If the lake inſenſibly undermines a patt of the oppoſite 
territory, deſtroys it, and renders it impoſſible to be known, by 
eſtabliſhing itſelf there, and adding it to its bed, that part of the 
territory periſhes with reſpect to its maſter, and no longer exiſts, 
and the whole of the lake thus increaſe ſtill belongs to the ſame 


Nate as before. 


3. If ſome of the lands bordering on the lake, are only over- 
flowed at high water, this tranſient accident cannot produce any 
change in their dependence. The reaſon why the foil, which the 
lake inv2des by little and little, belongs to the maſter of the lake, 
and periſhes with reſpect to the antient proprietor, is becauſe the 
proprietor has no other limits beſides the lake, nor any other 
marks beſides its banks, to aſcertain how far this poſſeſhon ex- 
tends. If the water advances inſenſibly he loſes, if it retires in 
like manner he gains: ſuch muſt have been the intention of the 
people who have reſpectively appropriated the lake and the neigh- 
bouring territories to each other; it can ſcarcely be ſuppoled, 
that they had any other intention. But a territory overflowed 


for a time, is not confounded with the reſt of the lake ; it is ſtill 


to be known, and the maſter may preſerve his right, as propri- 
etor, Were it otherwiſe, a town overflowed by a lake, would 
change 
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change its government during the inundation, and return to its 
antient maſter as ſoon as the waters were dricd up. 
4. For the ſame reaſon, if the waters of the lake penetrating 


by an op ning into the neighbouring country, there form a bay, 


or new lake, joined to the firſt by a canal; this new maſs of wa- 
ter, and the canal, belong to the maſter of the country in which 
they are formed. For the limits are eaſily known ; and it can- 
not be preſumed that he had any intention to abani!on fo con- 
ſiderable a ſpace when it happencd to be invaded by the waters 
of the neighbouring lake, 

It muſt here be oblerved that in th-ſe queſtions, we are treat- 
ing of the affair between ſtate and ftute: it is to be decided by 
other principles when it relates to the proprietors, who are 
members of one and the ſame ſtate. Here it is not merely the 
limits of the foil which determine the poſſeſſion of it; it is alſo 
its nature, and uſe, An individual who potiefſes a field on the 
borders of a lake, cannot enjoy it as a field when it is overflowed ; 
he who has, for example, the right of nthing in tne lake, may 
exert this right in this new extent: if the waters retire, tue field 
is reſtored to the uſe of its matter. If the lake penetrates by an 
opening into the low lands in its neighbourhood, and lays them 
conſtantly under water, this ne lake belongs to tae public, be- 

Eauſe all the lakes belong to the public. 

The ſame principles thew, that if the lake inſenſibly forms 5 276. 
an acceſſion of land on its banks, either by reti-ing or in any E434 forme 
other manner, this increaſe of land belongs to the country to __ 1 
which it is joined when that country has no other limits but the Like, 
lake, This is the ſame as the alluvion on the banks of a river. 

But if the lake happens to be ſuddenly dri d up, either totally, & t. 
or in a great part of it, the bed remains in the poſizHon of tue G. - won 
ſovereign of the lake; the nature of the ſoil, ſo catily known, peels pot 
ſufficiently marking out the limits. 

The empire, and juriſdi-tion over lakes and rivers, is ſubject to 5. 8. 
the ſame rules as property, in all the cates in which we have ex- Of the ju- 
amined it. Each ſtate has naturally a dominion over part or e, ee 
over the whole. We have ſeen (F 245.) that the nation, or its aud civers 
lovereign, commands in all places un his polletlion, 
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JIN order to complete the expoſitions of the principles. of the 55. 
law of nations, in regard to the things a nation may poſſeſs, it e ue. 

remains to treat of the ſca. The uſe ut the open fea contiits in 

navigation, and in filhing ; along its coaſts it is moreover of uſe 

for the procuring of ſeveral things found near the here, ſach as 

thell-filh, amber, pearls, &c. for making of falt, aud in ſhort, 


for the eſtabliſhment of places of retreat and ſecutity lor veilels. 
I 2 | The 
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9270. The open ſea is in its own nature not to be poſſeſſed, nobody 
ad _ being able to ſettle there ſo as to hinder others from paſſing, 
telle and But a nation powerful at ſea may forbid others to fiſh in and to 
its domi- navigate it, declaring that it appropriates its dominion to itſelf, 
mon *PPr9- and that it will deſtroy the veſſels that ſhall dare to appear in 
pritet® it, without its permiſſion, Let us ſce whether it has a right to 

do this. 

6287. It is manifeſt that the uſe of the open ſea, which conſiſts in 
Nobody navigation and fiſhing, is innocent and inexhauſtible ; that is, 
has a right he who navigates, or hſhes in it, does no injury to any one, and 
denke, that the ſea, in theſe two reſpects, is ſufficient for all gnankind, 
Fimmfelf the Now nature does not give to man a right of appropri: 
uſe of the ſelf things that may be innocently uſed and that are inexhattMble, 
open ſea, and ſufficient for all; ſince, every one being able to find in their 

ſtate of communion what was ſufficient to ſupply their wants, to 
undertake to render themſelves ſole maſters of them, and exclude 
all others, would be to deprive them, without reaſon, of the be- 
nefits of nature. The. earth no longer furniſhing without cul- 
ture the things neceſſary or uſeful to the human race, who were 
extremely multiplied, it became convenient to introduce the right 
of property, in order that each might apply himſelf with more 
ſucceſs to the cultivation of what fell to his ſhare, and multiply 
by his labour the ſeveral things uſeful to life. Thus the law of 
nature approves the rights of dominion and property, which put 
an end to the primitive manner of living in common. But this 
reaſon could not take place with regard to things in themſelves 
inexhauſtible, which therefore cannot be juſtly appropriated. If 
the free and common uſe of a thing of this nature was preju- 
dicial or dangerous to a nation, the care of its own ſafety autho- 
riſed it to ſubmit, if poſſible, that thing to its dominion, in or- 
der to permit the uſe of it with ſuch precautions as prudence 
ſhould direct. But this is not the cafe with the open fea, in 
which people may fail and fiſh without the leaſt prejudice to any 
perſons whatſoever, and without putting any other people in 
danger. No nation has then a right to lay claim to the open 
ſea, or attribute the uſe of it to itſelf, to the excluſion of others. 
The kings of Portugal have formerly arrogated to themſelves 
the empire of the ſeas of Guinea and the Eaſt Indies &; but the 
other maritime powers gave themſelves little trouble about ſuch a 
pretenſion. 

5 232. The right of navigating and fiſhing in the open fea, beiag then 
that at. à Tight common to al men, the nation who attempts to exclude 
tempts to another from that advantage, does it an injury, and gives a ſut- 
exclude ficient cauſe for war; nature authoriſing a nation to repel an 
anorner injury; that is, to make uſe of force againſt whoever would de- 
injury. Prive it of its rights. 

$ 283 We may moreover ſay, that a nation, which without a title 
—— would arrogate to itſelf an excluſive right to the ſea, and ſupport 
en ® See Grotius' 9 Liberum, and Sclden's Mars Clauſum, Lib. I. Cop. . 
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it by force, does an injury to all nations whoſe common right it 
violates ; and all are at liberty to unite againſt it, in order to re- 
preſs ſuch an attempt. Nations have the greateſt intereſt in 
cauſing the law of nations, wil ich is the balis of their tranquillity, 
to be univerſally reſpected. If any one openly tramples it under 
foot, all may and ought to riſe up againſt him; and by uniting 
their forces, to chaſtiſe the common enemy, they will diſcharge 
their duty towards themſelves an] towards human ſociety, of 
which they are members (P;elim. § 22.) 

However, as each has the liberty of renouncing its right, a na- & 284. 
tion may acquire excluave rights of navigation and fiining by It may ac- 
treaties, in which other nations renounce, in its favour, the right Jute an cr. 

. . MP . . . clultveright 
they receive from nature, Theſe are obliged to obſerve their by tr. 
treaties, and the nation they have favoured has a right to main- 
tain by force, the poſſeſſion of its advantages. Thus the houſe 
of Auſtria has renounced in favour of England and Holland, the 
right of ſending veſſals from the Netherlands to the Eaſt-Indies. 

We may ſee in Grotius de Jure Belli & Pacis, Lib. II. Cap. 
III. S 15. many examples of the like treaties. 

The rights of navigation, fiſhing, and others, that may be ex- , .,. 
erciſed on the ſea, belonging to the right of mere ability (Jura Bur not by 
mere facultatis) are impreſcriptible (5 gg.) ; they cannot be loſt preteription 
for want of uſe, Conſequently, when a nation finds, that itſelf _ long 
alone has from time immemorial been in the poſſeſlion of a 
navigation or fiſhery in certain ſeas, it cannot, on this foundation, 
attribute to itſelf an excluſive right to them. For though others 
have not made uſe of their common right to navigation and fiſh- 
ery in thoſe ſeas, it does not follow from thence, that they have 
had any intention. to renounce it, and they have a right to make 
uſe of it whenever they think proper. 

But it may happen, that a want of uſe may be attended with 6286. 
the nature of a conſent, or a tacit pact, and thus become a title If it be not 
in favour of one nation againſt another. When a nation in the in virtue of 

. . . . . a tacit 
poſſeſſion of the navigation and fiſhery in certain latitudes pre- agreement. 
tends an excluſive right, and forbids any other interfering in it; 
if theſe obey that prohibition with ſufficient marks of acquieſ- 
cence, they tacitly renounce their right, in favour of the other, 
and eſtabliſh a right which the other may atterwards lawfully 
maintain againſt them, eſpecially when it is confirmed by long uſe. 

The various uſes of the ſea near its coaſt render it very ſuſcep- $ 287. 
tible of property. People there fiſh, and draw from thence thells, —— 
pearls, amber, &c. now in all theſe reſpects its uſe is not inex- outs may 
hauſtible ; ſo that the nation to whom the coaſts belong, may ap- become a 
propriate to itſelf an advantage which it is conſidered as having P%Y- 
taken poſſeſſion of, and made a profit of it, in the fame manner 
as it may poſleſs the domain of the land it inhabits, Who can 
doubt, that the pearl fiſhery of Bahrem and Ceylon may not law- 
fully be enjoyed as property? And though a fiſhery for food ap- 
pears more inexhauttible, if a nation has a fiſhery on its coafts 
that is particularly advancageous, a of which it may become 

| 3 moſter, 
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maſter, ſhall it not be permitted to appropriate this natural ad- 
vantag to iiuſelf, as a dependence on the country it poſſeſſes; 
and, it there are a ſufficient number of fiſh to turniſh the neigh- 
bouring nati ns, of reſerving to itfelf the great advantage it may 
receive irom them by commerce ? But if fo far from taking pol- 
ſethon of it, it has once acknowledged the common right of other 
nations to come and ſiſh there, it can no longer exclude them 
from it; it has left that fiſhery in its primitive freedom, at leaſt 
with reſp: to thoſe who have beet” in poſſeſſion of it. The 
Englich not having taken the advantage from the beginning of 
the herriug fiſhery on their coaſt, it is become common to them 
with other nations. 

& 298. A nation may appropriate things, where the free and common” 
Other rea uſe ot chem would be prejudicial or dangerous. This is a fecond 
fons ef ap- reaſon for which powers extend their dominion over the fea 
Fot along their coalt, as far as they are able to protect their right, 
the ſca bor- 8 i } | © 
dering on It concerns their fafety and the weltare of the ſtate, that the 
the coalts. whole world be not permitted to come ſo near their poſſeſſion, 

eſpecially with men of war, as to hinder the approach of trading 
nations, and diſturb navigation. During the war of Spain with 


the United Provinces, James IJ. king of England, cauſed to 


be drawn along his coaſt the limits within which he declared that 
he would not ſuffer any of the powers at war to purſue their 
enemies, nor even their armed veſlcls to ſtop and obſerve the 
ſhips that ſhould enter or fail out of the ports . Theſe parts of 
the ſea, thus ſubject to a ſtate, are comprehended in its territory; 
no one can navizate them in ipite of that nation. But it cannot 
refuſe acceſs to veſſels not ſuſpected, for innocent uſes, without 
violating its duty; every proprietor being obliged to grant a pal- 
ſage to ſtrangers. even-by land, when it may be done w thout 
damage or danger, It is true, that the ſtate itſelf is to judge of 
what is proper to be done in every particular caſe that is pre- 
vented, and it it judges amils it is to blame ; but the others 
ought to bear with it, It is not the ſame in caſes of neceſſity : 
as for inſtance, when a veſle] is obliged to enter a road which 
belongs to you to ſhelter herſelf from a tempeſt, in this caſe the 
right of entering any where, and cauling no damage, or repair- 
ing it, is, as we ſhall thew more at large, a remainder of the 
primitive freedom, of which no man was ever able to deprive 
himſelf, and a veſſel may lawfully enter in ſpite of you, if you un- 
juſtly refuſe her. 
$ 289. It is not ealy to determine to what diſtance a nation may extend 
— its rights over the ſea by which it is ſurrounded, Bodinus t pte- 
ſion nay tends, that according tothe common right of all maritime nations, 
extend. the prince's dominion extends even thirty leagues from the coaſt. 
But this exact determination can only be founded on à general 
conſent of nations, which it would be difficult to prove; each 
ſtate may, in this reſpect, ordain whatit thall think beſt, in rela- 


o Sclien's Mare Clauſum, Lib. II. | + Ip kis Republic, Book 1, Chap. X. 
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tion to what concerns the citizens themſ-lves, or their affairs 
with the ſovereign : but between nation and nation all that can 
reaſonably be ſaid, 1s, that in general, the dominion of the ſtate 
over the neighbouring ſea, extends as far as is neceflary for its 
fafety, and it can render it reſpected, ſince on the one hand, it 
can only appropriate to itſelf a thing that is common, as the fea, 
ſo far as it has need of it, for ſome lawful end (§ 2$1.); and on 
the other, it would be a vain and ridiculous pretenſion to claim a 
right that it was no ways able to cauſe to be reſpected. The 
fleets of England have given room to its kings to attribute to 
themſ-lves the empire of the ſeas which ſurrounds that iſland, 
even as far as the oppoſite coaſts “: Selden relates a ſolemn 
at + by which it appears, that that empire in the time of Ed- 
ward I. was acknowledged by the greateſt part of the maritime 
nations of Europe; and the republic of the United Provinces ac- 
knowledge it, in ſome manner, by the treaty of Breda in 1667, 
at leaſt ſo far as related to the honours of the flag. But ſolidly 
to eſtabliſh a right of ſuch extent, it is neceſſary to ſhew very 
clearly the expreſs, or tacit conſent of all the powers concerned, 
The French have never agreed to this pretenſion of England, 
and in the ſame treaty of Breda, we have juſt mentioned, | 
XIV. would not even ſuffer the channel to be called the Engliſh 
Channel, or the Britiſh Sea. The republic of Venice claims the 

empire of the Adriatic, and every body knows the ceremony an- 

nually performed upon it, on that account. To confirm this 

right, there have been brought the example of Uladiſlas, king of 

Naples, of the emperor Frederic III. and of ſome of the kings 

of Hungary, who defired of the Venctians the permiſſion to paſs 

through the ſea with their veſlelsf. That the empire belongs 

to the republic to a certain diſtance from the coaſt in the places 

of which it can keep poſſeſſion, and which it is of importance to 

hold in regard to its own ſafety, is what appears to me to be in- 
conteſtible : but I doubt very much whether any power is at 

preſent diſpoſed to acknowledge her ſovereignty over the whole 

Adriatic Sea, Theſe pretended empires are reſpected while the 

nation that lays claim to them is able to ſupport them by force; 

but they fall with its power. At preſent the whole ſpace of the 

ſea within cannon ſhot of the coaſt is conſidered as making a 

part of the territory, and for that reaſon a veſſel taken under the 

cannon of a neutral fortreſs is not a good prize. 

The banks of the ſea belong inconteſtibly to the nation that 8 = 
poſſeſſes the country of which it is a part; and theſe are the num- ,,,q — 
ber of public things. If the Roman civilians place them in the 

rank of things common to all the world /res communes} it is only 
in regard to their uſe; and we ought not to conclude from it, 
| that they conſidered them as independent of the empire; the 
very contrary appears from a great number of laws. The ports 


* See Selden's More Clouſurr, + Ibid, Lib. 11, Cap. XXVIIL 
: } Ibid. Lib. 1. Cap. XVI. 
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and harbours are maniſeſtly a dependence and even a part of the 
country, and conſequently are the property of the nation. We 
may apply to them, as to the effects of che domain of the empire, 
every thing that has been ſaid of the land itſelf, 8 

All we have ſaid of the parts of the ſea near the coaſt may be 
ſaid more particularly, and with much greater reaſon, of the roads, 
Lays, and ſtreights, as ſtill more capable of being occupied, and 
of greater importance to the ſafety of the country. But I ſpeak of 
the bays and ſtreights of ſmall extent; and not of thoſe great parts 
of the lea to which theſe names are ſometimes given, as Hudſon's 
Bay and the Streights of Magellan, over which the empire 
cannot extend, and ſtill lels a right of property. A bay whole 
entrance may be defended, may be poſſeſſed and rendered ſubject 


to the laws of the ſovereign, and it is of importance that it 


2 


ſhould be fo, ſince the country may be much more ealily inſulted 
in ſuch a place, than on the coaſt, open to the winds, and the im- 


pe tuoſity of the waves. | 
It muſt be remarked with regard to the ſtreights, that when 


& 292. 
Of ſtreights they ſerve for a communication between two ſeas, the navigation 


in particu- 


$ 293. 
The right 
to wrecks, 


F 294. 
Of the ſca 
incluſed 
within the 
territories 


of which is common to all, or to many nations, he who poſſeſſes 
the ſtreight, cannot refuſe others a paſſage through it, provided 
that paſſage be innocent, and attended with no danger to the ſtate, 
Such a refuſal, without juſt reaſon, would deprive theſe nations 
of an advantage · granted them by nature; and indeed, the right 
of ſuch a paſlage is a remainder of the primitive liberty enjoyed 
in common Nothing but the care of his own ſafety can autho- 
riſe the maſter of the ſtreight, to make uſe of certain precautions, 
and to require the formalities commonly eſtabliſhed by the cuſtom 
of nations. He has a right to levy ſmall duties on the veſſels 
that paſs, on account of the inconvenience they give him by 
obliging him to be on his guard ; by the ſecurity he procures 
them in protecting them from their enemies, and keeping pirates 
at a diſtance ; and the expence he is at in maintaining light- 
houſes, fea-marks, and other things neceſſary to the ſafety of the 
mariners. Thus the king of Denmark requires a cuſtom at the 
ſtreights of the ſound. Such rights ought to be founded on the 
ſame reaſons, and to be ſubject to the ſame rules as the tolls 
eſtabliſhed by land or on a river, See (F 103, and 104.) 

It is neceſſary to mention the right to ſhipwrecks, the unhappy 
fruits of barbariſm, and which almoit every where diſappeared with 
it. Juſtice and humanity cannot allow of it except in the only caſe 
where the proprietors of the effects ſaved from a wreck cannot be 
certainly known. In this caſe, theſe effects belong to the firſt poſ- 
ſeſlor, or to the ſovereign, if the laws gives him a right to them. 

If a ſea is found entirely encloſed by the land of a nation, with 
only a communication with the ocean by a channel, of which that 
nation may take poſſeſſion, it appears that ſuch a ſea is no leſs 
capable of being occupicd, and becoming property than the land; 


of a uation. and it ought to follow the fate of the country that ſurrounds it. 


The Mediterranean was formerly included within the lands of the 
Romans ; 
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Romans; that people, by rendering themſelves maſters of the 
ſtreight tha joins it to the ocean, might ſubject it to their em- 
ire and add it to their domain. They did not by this means 
injure the rights of other nations; a particular fea being mani- 
ſeſtly deſigned by nature for the uſe of the countries and the peo- 


| | - who ſurround it. Beſides in defending the entrance of the 


editerranean from all ſuſpected veſſels, the Romans ſecured by 
one fingle ſtroke the immenſe extent of their coaſt ; this reaſon 
was ſuthcient to authoriſe them to poſleſs it, And as it has an 
abſolute communication with none but their ſtate, they were at 
liberty to permit or prohibit the entrance into it, in the ſame man- 
ner as into any of their towas and provinces. 

When a nation takes poſſeſſion of certain parts of the ſea, it $ 295. 
enjoys the empire, as well as the domain; from the ſame reaſon, = — = 
we have alledged in treating of land (& 205.) Theſe parts of the poſlaſled by 
ſea are within the juriſdiction or the territory of the nation; the à power, 
ſovereign commands there, he makes laws, and may puniſh thoſe that are not 
who violate them; in a word, he has the ſame rights there as at 1 
land, and in general all thoſe given him by the law of the ſtate. 

It is however true, that the empire and domain, or the pr operty 

are not inſeparable in their own nature, even in a ſovereign 
ſtate . So that a nation may poſſeſs as property, the domain of 
a ſtate at land or ſea without having the ſovereignty ; it may alſo 
happen that it may have the empire of a place where the property 
or the domain with reſpect to uſe belongs to ſame other nation. 
But it is always preſumed that when it poſſeſſes the uſeful domain 
of any place whatſoever it has alſo the high domain and the em- 
pire or ſovereignty (& 205.) It cannot however be concluded 
that he who has the empire, has alſo the uſeful domain; for a 
nation may have good reaſon to claim the empire in a country, 
and particularly in a ſpace at ſea, without pretending to have any 
property, on any uſeful domain. The Engliſh have never pretended 
to have a property in all the ſeas over which they have claimed the 
empire. 

This is all we have to ſay in this firſt book. A larger detail 

of the duties and rights of a nation with reſpect to itſelf would 
have led us too far : they ſhould be ſought tor, as we have al- 
ready ſaid, in particular treaties on the public and political law. 
We are very far from flattering ourſelves that we have omitted 
no important article: this is a ſlight ſæeteh of an immenſe picture: 
but an intelligent reader will without difficulty ſupply all our 
omiſſions by making uſe of general principles : we have taken 
the utmoſt care ſolidly to eſtabliſh theſe principles; and to unfold 
them clearly and with preciſion. 
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Of a Nation conſidered relatively to others. 


. 
Of the Common Duties of a Nation towards others, or of the Offices 


of Humanity between Nations. 
* 


1 * following maxims will ſeem very ſtrange to cabinet ; 
politicians, and ſuch is the misfortune of mankind, that to Foundation 
many of thoſe refined conductors of nations, the doctrine of this of the com- 
chapter will be a ſubject of ridicule. Let it be ſuch, while we an _ 
boldly lay open what the law of nature preſcribes to nations. ties of 
Shall we be intimidated by ridicule, when we ſpeak after Cicero? nations. 
That great man held the reins of the moſt potent ſtote that ever 

exilted, and in that ſtation appeared no leſs eminent than at the 

bar. The punctual obſervation of the law of nature, he conſi- 

dered as the moſt ſalutary policy to the ſtate, I have already 

quoted this fine paſſage : Nh! e quod adbuc de republica putem 

diclum, & quo poſſim longius progredi, niſi fit confirmatum, non 

modo fallum efſe illud, fine injuria non palſe, fed hoc verifſimum ſine 

ſumma juſtitia Republicam regi non poſe *. I might fay on good 


® Fragm. ex Lib. II. D. Republica, 
grounds, 
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grounds, that by theſe words ſumma juſtitia Cicero means that 
univerſal juſtice which conſiſts in the entire and abſolute accom. 
pliſhment of the law of nature. But in another place he explains 
himſelf more clearly on this head, and gives us ſufficiently to un- 
derſtand that he does not limit the mutual duties of men to the 
obſervation of juſtice, properly ſo called. © Nothing, ſays he, 
« is more agrecable to nature, more capable of giving a true ſatis. 
cc faction, than, in imitation of Hercules, to undertake even the 
« moſt arduous and painful labours for the benefit and preſerva. 
c. tion of all nations.” Magis e ſecundum naturam, pro omnibu; 
gentibus, ſi fieri poſſit, conſervandis, aut juvandis maximos labore; 
moleſtiaſque ſuſcipere, mitantem Herculem illum, quem hominuy 
Fama, beneficiorum memor, in concilium, cæleſtium collocavit z quan 
vivere in ſolitudine, non modo ſine ullis moleſtiis, ſed etiam in max. 
imis voluptatibus, abundantem omnibus copits ut excellas ctian 
pulchritudine & viribus. Quocirca eptimo quiſque & ſplendia |. 
imo ingenio longe illam vitam huic anteponit *. Cicero in the 
ſame chapter expreſsly refutes thoſe who are for excluding 
ſtrangers from the duties to which they acknowledge themſelve; 
bound towards their fellow citizens. Qui autem civium rationen 
dicunt abendam, externorum negant, hi dirimunt communem human: 
generis ſocietatem: qua ſublata, beneficientia, liberalitas bonita; 
Juſtitia funditus tollitur : que qui tollunt, etiam adverſus Den 
immortales impi: judicand: ſunt ; ab iis enim conſlitutam inte- 
homines ſocietatem evertunt. 

And why ſhould we not hope ſtill to find among thoſe who are 
at the head of affairs, ſome wiſe perſons, who ate convinced of 
this great truth: that virtue is, even for ſovereigns and politic 
bodies, the moſt certain road to proſperity and happineſs. There 
is at leaſt one benefit to be expected from the open aſſertion an! 
publication of found maxims, which is, that thereby even they 
who leaſt reliſh them, are, in regard to their reputation, laid under 
a neceſſity of keeping within ſome bounds. To expect that men, 
and eſpecially men in power, will conform to the ſtrictneſs of the 
laws of nature would be a groſs miſtake, and to renounce all hope 


of making impreſſion on ſome of them, would be to give up 


32. 
Offices oſ 
humanity 
and their 
foundation. 


mankind for loſt, 

Nations as obliged by nature reciprocally to cultivate human 
ſociety (Prelim. & 11.) are bound to obſerve towards each other 
all the duties which the ſafety and advantage of that fociety re- 

uired. 
N The offices of humanity are thoſe ſuccours, thoſe duties, to 
which men are dhe: Tamas” obliged as men, that is, as ſocial 
beings which neceſſarily ſtand in need of a mutual aſſiſtance for 
their preſervation, for their happineſs, and for living in a manucr 
conformable to their nature. Now the laws of nature being no 
leſs obligatory to nations than individuals (Prelim. & 5.) what 2 
man owes to other men, a nation, in its manner, owes to other 


De Offiiir, Lib. III. Cop. v. 


nations. 
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rations (Prelim. § 10. &c.) Such is the foundation of the 
common duties of thoſe offices of humanity to which nations are 
reciprocally bound one to another. They conſiſt generally in 
doing for the conſervation and happineſs of others all that is in 
our power, as far as this is reconcileable with our duties towards 


| ourſelves. 


The nature and eſſence of man being incapable of ſufficing 


125 


itſelf, preſerving itſelf, perſecuting itſelf, or of living happily with- 933 
out the aſſiſtance of others of his ſpecies, is a plain indication that principles 


he is diſpoſed to live in a ſociety tor mutual aſſiſtance; and con- 


0 all the 
mutual du- 


ſequently that all men by their very nature and eſſence are tics of na- 


obliged to unite their endeavours and labours for the perfection tions. 


of their being, and their condition. "The ſureſt method of ſuc- 
ceeding herein, is, that every one firſt labours for himſelf, and then 
for others. Hence it follows, that whatever we owe to ourſelves, 
we likewiſe owe to others, as they ſtand in need of ſuccour, and 
we can ſuccour them without being wanting to ourſelves. Since 
then one nation owes, in a manner, to another nation, what one 
man owes to another, we may confidently lay down this general 
principle: one ſtate owes to another ſtate whatever it owes to 


itſel, as far as this other ſtands in real need of its afliftance, + 


and the latter can grant it without negleCting the dutics it owes 
to itſelf. Such is the eternal and immutable law of nature. 
They to whom this may appear a total ſubverſion of ſound po- 
licy it is to be hoped will be convinced by the two following con- 
ſiderations. 

1. Social bodies or ſovereign ſtates are much more capable 
of ſupporting themſelves than individuals, and mutual aſſiſtance is 
not ſo — * among them, nor of ſuch frequent uſe. Now 
whatever a nation can do itſelf, no ſuccour is there due to it 
from others. 

2. The duties of a nation towards itſelf, and chiefly the care 
of its own ſafety, require much more eircumſpection and reſerve, 
than is to be obſerved by a private perſon in his aſſiſting others. 
This remark we ſhall ſoon illuſtrate. | 

Of all the duties of a nation towards itſelf, the chief object is its 


; 5 4. 
conſervation and perfection, together with that of its condition, Dutics of a 


The detail given of it in the firſt book of this work may ſerve to 


nation for 
the conſer- 


indicate the ſeveral objects relatively to which a ſtate may and vation of 


ſhould aſſiſt another ſtate, Therefore every nation is, on occa- others. 


ſion, to labour for the preſervation of others, and for ſecuriag 
them from deſtcuction and ruin as far as it can, without expoſing 
Itſelf too much. Thus when a neighbouring nation is unjuſtly 
attacked by a powerful enemy, threatening to over-run and op- 
preſs it, if you can defend it without expoſing yourſelf to any 
great danger, unqueſtionably it is your duty, Do not object that 
a ſovereign is not to expoſe the lives of his ſoldiers, for the ſafety 
of a foreign nation with which he has not contracted a defenſive 
alliance, It may be his own caſe to ſtand in need of ſuccour, 
and conſequently to promote and exert the ſpirit of afkſtance, is 

acting 
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acting for the ſafety of his own nation. Accordingly, policy here | 
coincides with, and enforces obligation and duty. It is the n- 
tereſt of princes to {top the progres of an ambitious power, MW © 
which aims at a farther aggrandizement by ſubduing its neigbours, MW / 
A powerful league was formed in favour of the United Provinces 
when threatened with the yoke of Lewis XIV“. When the l 
Turks had laid ſiege to Vienna, the brave Sobieſki, king af 
Pola nd, with an army came and ſaved the houſe of Aultria 4, 
And poſſibly, by the ſame glorious action, all Germany and tis fi * 
own kingdom. h 
85. From the ſame reaſon, if a people labour under a famine, al 
It ĩs to aſſiſt having a quantity of proviſions, are to relieve its diſtreſs, yet with f 
under fa. out expoſing themſelves to want, But if this nation is able to ( 
mine or any Pay for the proviſions thus furniſhed, it is entirely lawful to fell 
other cala- them at a reaſonable rate; for what it can procure is not due to : 
mities. it, and conſequently there is no obligation of giving for nothing 
ſuch things as it is able to purchafe. Succour, in ſuch a ſevere g 
extremity, is eſſentially agreeable to human nature, and a civil ta- 0 
tion very ſeldom is ſeen to be abſolutely wanting in ſuch. The 
great Henry the IV th. would not deny promiſes to obſtinate l 
rebels bent on his deſtruction x. 
Whatever be the calamity with which a nation is afflicted, the : 
like aſſiſtance is due to it. We have ſeen little ſtates in Swit- f 
zerland order public collections to be made in behalf of towns or P 
villages of neighbouring countries which had been ruined by fire, n 
and remit them liberal ſuccouts; no difference of religion divert- 8 
ing them from a work of ſuch true piety, The calamities of * 
Portugal have given England an opportunity or fulfilling the duties 10 
of humanity with that generoſity which diſtinguiſhes an opulent, . 
powertul, and magnanimous nation, On the firſt advice of the 8 
misfortune of Liſbon ||, the parliament voted a hundred thouſand i 
pounds ſterling for the relief of an unfortunate people; the king N 
| alſo was pleaſed to add conſiderable ſums : ſhips loaded with pro- 5 
I viſions and all kinds of ſuccours were ſent away with the utmoſt 7 
diſpatch ; and their arrival convinced the Portugueſe, that in thoſe th 
who underſtand the rights of humanity, the oppolition of belief 7 
and worſhip is no obſtacle to their beneficence, On the ſame a 
| occaſion, the king of Spain likewiſe ſignaliſed for a near ally, his Ng 
| 8 6. tenderneſs, his ſympathy, and generoſity, ba 
To contri- A nation mult not confine itſelf to the preſervation of other * 
_ 8 the ſtates; it ſhould, likewiſc, according to its power and their want * 
Pertecktan. of its aſſiſtance, contribute likewiſe to their perfection. We A 
have already ſhewn (Prelim. & 13.) that this general obligation all 
is incumbent on it from natural ſociety : this is now a proper de 
place for entering into ſome detail of it. A ſtate is more or leſs 
perfect, as it is more or leſs adapted to obtain the end of civil tal 


ſociety, which conſiſts in procuring to its members all things re- Us 


In 1672. + He defeated the Turks and drove them from Vienna in 1683. 
At the famous ſiege of Paris. I The carthquake by which the greateſt part 
of that city was deſtroyed, 


_ lating 
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5 lating to the neceſſities, conveniences and enjoyments of life, and 
e W to their welfare in general; likewiſe in providing for the peaceful 
enjoyment of property, and the ſafe and eaſy adminiſtration of 


juſtice; in fine, for defence againſt any foreign violence (Book I. 
915.) Thus every nation ſhould occaſionally, and according to its 
power, contribute, not only that another nation may enjoy theſe 
advantages, but likewiſe render it capable of procuring them itſelf, 
| Accordingly a learned nation, if applied to for maſters and 
teachers in the ſciences, by another deſirous of ſhaking off its na- 
| tive barbariſm, it is not to refuſe ſuch a requeſt. A nation whoſe 
| happineſs it is to live under wiſe laws ſhould, on occaſion, make it 
a point to communicate them, Thus when the wiſe and virtuous 
Rome ſent ambaſſadors to Greece for collecting good laws, the 
| Greeks were very far from rejecting a requeſt ſo equitable and 
worthy of commendation, 

But though a nation be obliged to promote, as far as lies in $ 7. 
its power, the perfection of others, it is not entitled forcibly to But nor by 
obtrude theſe good offices on them. Such an attempt would 
be to violate their natural liberty. To compel any one to 
receive a kindneſs, requires an authority over him; and nations 
are abſolutely free and independent (Prelim. & 4.) Thoſe ambi- 
tious Europeans who attacked the American nations, and ſubject- 
ed them to their inſatiable avidity of dominion, in order, as they 
pretended, for civilizing them, and cauſing them to be initructed 
in the true religion; theſe uſurpers, I ſay, grounded themſelves 
on a pretence equally unjuſt and ridiculous. It is ſtrange to hear 
the learned and judicious Grotius ſay, that a ſovereign may juſtly 
take up arms to Chaitiſe nations which are guilty of enormous 
faults againſt the laws of nature, which treat their parents with 
inhumanity like the Soldans; which eat human fleſh as the ancient 
Gauls, & *, What led him into this error was, his attribut- 
ing to every independant man, and thereby even to every ſove- 
reign, an odd kind of right to puniſh faults which imply an enor- 
mous violadon of the laws of nature; though relating neither 
to his right nor his ſafety, We have ſhewn (Book I. § 169.) 
that men entirely d-rive the right of puniſhment from the law of 
fafety, and conſequently it belongs to them only againſt thoſe by 
whom they have been injured. Could it eſcape Grotius, that 
notwithſtanding all the precautions added by him in the following 


. - - 


paragraphs, his opinion opens a door to all the ravages of enthu- | 
_ llaſm and ſanaticiſm, and furnithes ambition with numberleſs pre- 
=; tences ? Mahomet and his ſucceſſors have deſolated and ſubdued : 
Ve Aſia to revenge the indignity done to the unity of the Godhead; 5 
on all whom they termed aſſociators or idolaters, fel victims to their 
* devout fury, x 
1 As the reciprocation of theſe duties or offices of humanity is to . } 

on take place betwixt nation and nation, according as one ſtands in = the right 
150 need, and the other can reaſonably comply with them; every OO 
* 8 of humani- | 
art * De jure Balli ot Pad, Lib. II. Cap. XX. $ 21. 3 | 
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nation being free, independent, and having the diſpoſal of itz 
actions, each is to conſider whether its ſituation warrants aſkin- 
or granting any _ on this head. Thus 1. Every nation ha 
a perfect right to aſk of another that aſſiſtance and kind offices 
which it conceives itſelf to ſtand in need of. This it cannot 
be denied without injury. If the demand be unneceſlary, it is 
thereby guilty of a breach of duty ; but herein it does not depend 
on the judgment of another. A nation has a right of aſking but 
not of requiring. 
$ 9. For 2. Theſe offices being due only in neceſſity, and by x 
— nation which can comply with them without being wanting wo 
wieder itſelf; the nation which is applied to has, on the other hand, 2 
they are to right of judging whether the caſe really demand them, and whe. 
be granted. ther circumſtances will allow it to grant them conſiſtently with 
what is owing to its own ſafety and concerns: for inſtance, a na. 
tion is in want of corn, and makes a demand to purchaſe a quan. 
tity of another; this is to judge whether ſuch a compliance will 
not expoſe itſelf to ſcarcity ; and a denial is to be acquieſced in, 
without reſentment. We have very lately ſeen a prudent per. 
formance of this duty in Ruſſia; it generouſly aſſiſted Sweden 
when threatened with a famine ; but refuſed other powers the 
liberty of purchaſing corn in Livonia, itſelf ſtanding in need of it, 
and without doubt likewiſe with ſubſtantial reaſons of policy. 
8 I0. Thus the right which a nation has to the offices of humanit; 
A ration is jg but imperfect : it cannot compel another nation to the per. 
nel an her formance of them. That nation which unreaſonably decline 
pel another "asf ; : ; : 
to perform them offends * equity, which conſiſts in acting conformable 
thoſe offices to the imperfect right of another, but thereby no injury is done; 
the denial injury or injuſtice being a treſpaſs againſt the perfect right d 


of which is 
no wrong. another . 


$11, It is impoſſible that nations ſhould mutually diſcharge all the: 
= = „of ſeveral duties if they do not love each other. "This is the pute 
nations. ſource from which the offices of humanity ſhould proceed; they 
will preſerve the character and perfection of it. Then nations 
will be ſeen fincerely and cordially to help each other, earneſtly to 
promote the common welfare, and cultivate peace without jealoulj 

or diſtruſt. | 
612. A real friendſhip will be ſeen to reign among them, and this 
Every one happy ftate conſiſts in a mutual affection. — nation 13 
— 2 obliged to cultivate the friendſhip of others, carefully avoiding 
ſhip of Whatever might kindle enmity. To this preſent and direct in- 
others. tereſt often invites wiſe and prudent nations : a more noble in- 
tereſt, more general and leſs direct, is too rarely the motive 0! 
politicians. If it be inconteſtible that men are to releaſe each 
other in order to anſwer the views of nature and diſcharge tht 
duties which it preſcribes them, as well as for their own advan- 
tage; canit be queſtioned that nations are not under the like re- 
ciprocal obligations? Is it in the power of men, on dividing 
themſelves into different political bodies, to break the ties of the 


univerſal ſociety which nature has eſtabliſhed amongſt them ? ; 


* — 
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If a man ſhould qualify himſelf for being uſeful to other men, 813. 


and a Citizen for doing good ſervice to his country and fellow ci- 3 
tizens ; a nation likewiſe, in perfeQing itſelf, is to have in view view to the 
ts being rendered thereby more capable of promoting the perfec- advantage 
tion and happineſs of other. nations ; it is to be caretul in ſetting — qa 
them good examples, and conſequently avoid ſetting them a pat- — 
tern of any thing evil. Imitation is natural to mankind: the vir- examples. 
tues of a celebrated nation ate ſometimes imitated, and much 
more frequently its vices and defects. 

Glory being of ſuch great value and importance to a nation, 814. 
as we have ſhewn in an expreſs chapter *. The obligation of a — — 
people extends even to the care of the glory of others; firſt, it Dar. 
ſhould on occaſion contribute to put them in a condition of ac- 
quiring true glory ; ſecondly, do them in this reſpect all the juſ- 
tice due to them, and uſe all proper endeavours that ſuch juſtice 
be univerſally done them. Laſtly, far from irritating, it ſhould 
kindly extenuate the bad effect which ſome light blemiſhes may 

roduce. 
: From the manner in which we have eſtabliſhed the obligation _ $ le. 
of performing the offices of humanity, it plainly appears to * 
ſolely founded on the nature of man. Therefore no nation can ligion is not 
refuſe them to another, under pretence of its profeſſing a different to exclude 
religion : the being a man gives a title to them. A conformity 50! 25g 
of belief and worſhip may become a new tie of friendſhip betwixt a 
nations, but no difference in them can warrant us to lay aſide the 
quality of men, or the ſentiments annexed to it. As we have al- 
ready related (F 35.) ſome inſtances well worthy of imitation, let 
us here do juſtice to the wiſe pontiff who lately filled the ſee of 
Rome 4, and has given a very remarkable example, and 
which cannot be too highly commended. This ſovereign being 
informed that ſeveral Dutch ſhips being at Civita Vecchia not 
daring to put to ſea for fear of ſome Algerine corſairs cruizing in 
thoſe parts, he immediately iſſued orders that the trigates of the 
eccleſiaſtical ſtate ſhould convoy thoſe ſhips out of danger; and 
his nuncio at Bruſſels received inſtructions for ſignifying to the 
miniſter of the ſtates-general, that his holineſs made it a law to 
himſelf to protect commerce and perform the duties of humanity 
without minding any difference of religion. Such exalted ſenti- 
ments cannot fail of raiſing a veneration for Benedict XIV. even 
amongſt proteſtants. | 

How happy would mankind be, were theſe aimiable precepts of 1 8 _ 
nature every where obſerved : nations would communicate to each M5 . 
other their products and their knowledge; a profound peace the officesof 
would prevail all over the earth and diffuſe its invaluable fruits; kumanity. 
induſtry, the ſciences and the arts would be employed to procure 
our happineſs, no leſs than to relieve our Wants; violent methods 
of conteſt would be no more heard of: differences would be ter- 
minated by moderation, juſtice, and equity ; the world would 


Book I. Chap, XV. + The worthy Pope Benedict XIV. 
K have 
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the appearance of a. large republic ; men live every where like 
brothers, and each individu-] be a citizen of the univerſe. That 
this idea ſhould be but a delightful dream] yet it flows from the 
nature and eſſence of man . But diſorderly paſſions, private 
and miſtaken intereſt will never allow of its reality. Let us then 
conſider what limitation the preſent (tate of men, the maxims and 
uſual conduct of nations may {uperinduce to the practice of theſe 
precepts of nature, in themielves {fo endearing and ſalutary to the 
law of nature, which cannot condemn the good to become the 
dupes and prey of the wicked, and the victims of their injuſtice 
and ingratitude. Melancholy experience ſhews that moſt nations 
mind only ſtrengthening and enriching themſelves, at the expence 
of others, at lording it over them, and even if an opportunity of- 
fers, of oppreſſing and bringing them under the yoke. Prudence 
does not allow us to ſtrengthen an enemy, or him in whom we diſ- 
cover a deſire of plundering and oppreſſing us, and the care of 
our own fafety forbids it, We have ſeen (F 3, &c.) that a na- 
tion does not owe its aſſiſtance and offices of humanity to another, 
any farther than as they are reconciiable with the duties towards 
itielf, Hence it evidently follows, that though the univerſal love 
of mankind obliges us to grant at all times, and to all, even to our 
enemies, thoſe offices Which are of a tendency to render them 
more moderate and virtuous, becauſe no inconvenience is to be 
feared from ſuch diſpoſitions, we are not obliged to give them 
ſuch ſuccours as probably may become pernicious to ourſelves, 
Thus the exceeding importance of trade not only to the wants 
and conveniences of lite, but likewiſe to the forces of a ſtate for 
furniſhing it with the means of defending itſelf againſt its enemies, 
and the inſatiable avidity of thoſe nations which ſeek totally to 
engroſs it excluſive of cthers ; thus, I ſav, theſe circumſtances 
authoriſe a nation poſſeſſed of a branch of trade, or the ſecret of 
ſome important manufacture or fabric to reſerve to itſelf thoſe 
ſources of wealth, and ſo far from communicating them, to take 
meaſures againſt it; but things neceſſary to the life or cen- 
veniency of others, this nation muſt ſell them at a reaſonable 
price, and not abuſe its monopoly by iniquitous and hateful ex- 
actions. Jo commerce England chiefly owes its power and 
ſafety : who then will preſume to blame the ſtrict attention of that 
people for keeping the ſevera} branches in its own hand, by every 
juſt and equitable method? 
As to things more directly uſeful for war, a people is under 
no obligation of ſelling them to others of whom it has any well- 
rounded ſuſpicion; and even prudence declares againſt it. 
I'hus very juſtly, by the Roman laws, the art of building gallies 
was not to be communicated to other nations. Thus in England 


Ergo unum debet eſſe omnibus propoſitum, ut cadem fit utilitas nniuſcujuſque 

t univerforum : quam ſt ad fe quiſque rapias, diſſolvetur omnis humana confortio, 

atque ſi etiam hoc natura praſcribit, ut homo homini, quiſcunque fit ob eam ipſam 

cauſam, quod is homo ſ.t, confultum velit necefte et trcundum candem naturam 
0nzumum vtiliatem cle comnuaunem, De (e. Lid. II. Cap. VL ' 

ws 
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Jaws have been enacted, that the beſt method of ſhip-building 
ſhould not be carried out of the kingdom, 


13 


This caution is to be carried farther, to nations more juſtly 


ſuſpected. Thus when the Turks, to uſe the expreffion, in 
their aſcendant, in the flame of their conqueſts, it behoved all 
Chriſtian nations, exclulively of any bigotry. to look on them 
as their enemies. The molt diſtant, they which at that time had 
no diſpute with them, might break off all commerce with a 
power profeſſedly ſubduing, by force of arms, all who would not 
acknowledge the authority of its prophet. 

Let us farther obſerve with regard to the prince in particular, 
that he is not, without relerve, to comply with all the motions 
of a magn:nimous and diſintereſted heart, poſtponing his intereſts 
to the advantage of others, or to generoſity; it is not his private 
intereſt, on which the queſtion turns, but that of the ſtate of 
the nation which has committed itſelf to his care. Cicero ſays 
that a great and elevated foul deſpiſes pleaſures, wealth, life ſelf, 
and makes no account of them when the common utility lies at 
ſtake*. He is in the right, and fuch ſentiments are to be ad- 
mired in a private perſon ; but generolity never injures the pro- 
perty of another. The head or conductor of a nation is, in 
public affairs, to practiſe it with circumſpection, and no farther 
than it will redound to the glory and real advantage of the ſtate, 
As to the common good of human fociety, he is to conſider it 
with the ſame attention to which the nation he repreſents would 
be obliged, were the government of its aftairs in its own hand. 

But though the duties of a nation towards itſelf, ſet bounds to 
the obligation of performing the offices of humanity ; they can- 
not, in the leaſt, affect the prohibition of doing any injury to 
others, of cauſing them any unjult detriment. To hurt, to 
offend, to do injury, to cauſe damage or prejudice are not pre- 
ciſely of the ſame import. To hurt any one is, in general, to 
augment the imperfection of himſelt or that of his condition; to 
render his perſon or condition more imperfect. If every man is 
obliged, even by his very nature, to atliſt in the perfection of 
others, he is much more forbid to increaſe their imperfection and 
that of their ſtate. The ſame duties are incumbent on nations 
(Prelim. \ 5. 6.) ; none of them is to commit any actions tend- 
ing to impair the perfection of others, and that of their condi- 
tion, or to impede their progreſs ; that is, to truſt them; and 
ſince the perfection of a nation conſiſts in its aptitude in obtain- 
ing the end of civil ſociety, and that of its tate, in not wanting 
any of the things neceſſary to that end (Book I. § 14.) ; no one 
is to hinder another from obtaining the end of civil ſociety, or 
to render it incapable of thoſe ends. "This general principle pro- 
hibits all nations every evil practice tending to create diſturbance 
in another ſtate, to foment diſcord, or corrupt its citizens, to 
alienate its allies, to raiſe enemies, to ſully its reputation, and to 
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deprive it of its natural advantages. However, it will be eaſily 
conceived that negligence in fulfilling the common duties of hu- 
manity, and even the refuſal of theſe duties or offices is not an 
injury. To neglect or refuſe contributing to the perfection of a 
nation is not impairing that perfection. It muſt be further ob- 
ſerved, that when we are making uſe of our right, when we are 
doing what we owe to ourſelves or to others; if, from this 
action of ours any prejudice reſults to the perfection of an- 
other, as ſome damage to its outward condition, we ate not 
guilty of an injury; we are doing what is lawful, or even what 
we ought. Ihe damage, or whatever it happens to fufter, was 
no part of our intention; is an accident, of which the par- 
ticular circumſtances determine the imputability. For inſtance, 
in caſe of a lawful defence, the injury we do to the aggreſſor 
is not our intention; we act in contideration of our own ſafety; 
we make uſe of our right, and whatever evil befalls the aggretlor, 
he alone is in fault. 
819. Nothing is more oppoſite to the duties of humanity, nor more 
Of olleuces, contrary to the ſociety which ſhould be cultivated by nations than 
offences, or actions which give a juſt diſpleaſure to others: every 
nation therefore ſhould avoid giving any real offence ; I ſay, a 
real; for ſhould he who manifeſts a diſpleaſure at our behaviour, 
when we are only uſing our rights, or fulfilling our duties, he is 


to blame, not we. Offences excite ſuch aſperity and rancour 


between nations, that we ſhould avoid giving any room even for 
ill-grounded offences, when it can be done without any incon- 
veniency, or failure in our duty. It is ſaid, that ſome medals 
and dull jeſts were what irritated Lewis XIV. againſt the United 
Provinces, and where the chicf cauſe of his expedition in 1572, 

by which that republic was brought to the brink of ruin, 
8 20. The maxims laid down in this chapter, as the ſacred precepts 
In cuſtom of natuce, were for a long time unknown to nations, The an- 
of the an cients had no notion of any duty they owed to a nation to whom 


den they were not united by a treaty of friendſhip, The Jews eſpe- 
cially placed a great part of their zeal in hating all nations; but 
they likewiſe were deteſted and deſpiſed by them. At length the 
voice of nature came to be heard — civiliſed nations; they 
perceived that all men are brethren“. hen will the happy time 
come that they ſhall behave as ſuch ? 
I. 
Of the mutual Commerce of Nations. 
* LL men are to find on earth the things they ſtand in need of. 


Of ian -In the primitive ſtate of community they took them wherever 
tual _ they happened to meet with them, if another had not betore ap» 
merceo 


Þations, 
® Sce (5 1.) a ſiue paſſage of Cicero. 


propriated 
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propriated them to his uſe. The introduction of property and 
dominion could not deprive men of fo eſſential a right, and con- 
ſequently it cannot take place without leaving them, in general, 
ſome means of procuring what is uſeful or neceſlary to them, 
This means is trade; by this every man may ſtill ſupply his wants. 
Things being now becone property, there is no obtaining them 
without the owners conſent ; nor are they uſually to be had for 
nothing, but they may be bought or exchanged for others equiva- 
lent. I herefore men are obliged, in regard to the views of na- 
ture, reciprocally to exerciſe this trade; and this obligation re- 
lates alſo to whole nations or ſtates (Prelim. & 5). Ir is ſeldom 


that nature is ſeen in one place to produce every thing man ſtands 


in nerd of; one country abounds in corn, another in paſtures and 
cattle, a third in timber and aetals: all theſe countries trading 
together, agreeably to human nature, no one will be without 
ſuch things as are uſeful and neceſſary, and the views of nature, 
our common mother, will be fulfilled. Farther, one country is 
fitter for ſome kind of products than another ; as for vineyards, 
more than tillage. If trade and barter take place, every nation, 
on the certainty of procuring what it wants, will employ its in- 
duſtry and its ground in the moſt advantageous manner; and 
mankind in general proves a gainer by it. Such are the founda- 
tions of the general obligation incumbent on nations reciprocally 
to cultivate commerce. 

Thereſore every one is not only to join in this trade, as far as $ 23. 
it reaſonably can, but even to countenance, and promote it. The — 
care of the public roads, ſtaples, places of ſale, well- regulated trade. 
fairs; all contribute to this end. Aud as for the requiſite ex- 
pences, a nation, as we «ave already obierved (Book I. & 103.) 
may gefray them by tolls and other duties in an equitable propor- 
tion, 

Freedom, being very uſ-ful to commerce, it is implied in the 5 23. 
duties of nations, that inſtead of unneceflary burdens or reſtric- Of che tree- 
tions, they thould ſupport it as far as poſlible; thereſore thoſe , 
privileges, thoſe particular duties which obtain in many places fo 
oppreiſive to commerce, are blameable, unleſs founded on very 
important reaſons ariſing from the public good. 

— nation, in virtue of its natural liberty, has a right to 5 24. 
trade with thoſe which ſhall be willing to correſpond with ſuch in- Of te right 


rade. 


tentions; and to moleſt it in the exerciſe of its right is an _— — 
The Portugueſe, at the time of their great power in the Eaſt- to nations. 


Indies, were for excluding all other European nations from any 
commerce with the Indians; but a pretenſion no leſs iniquitous 
than chimerical was made a jeſt of ; and the nations agreed to 
look on any acts of violence in ſupport of it, as juſt caules of a 
war. This common right of all nations is, at preſent, generally $2 
acknowledged under the appellation of freedom of trade. . 
If it be in general the duty of a nation to carry on a Commerce is to judge 
with others, and every one has a right wo trade with thoſe who are whether it 
willing; on the other hand, a nation is to decline a commerce forte 
R ; which crade, 
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which is diſadvantageous or dinzerous (Lib. 1. § 98.) and ſince 

in caſe of a colliſion the dutics towards onetelt are to take tne 
lead of the duties towards others, it has a full power of being 
determined herein by what is uſeful or ſalutary. We have ſcen 
(Book I. § 92.) that beſides the right, it is a nation's duty to 

judge whether it be expedient to join in a trade propoſed, or not; 
therefore it may cloſe with, or refuſe any commercial overtures from 
forcigners, without giving them a right to accuſe it of injuſtice, or 
to demand a reaſon for ſuch a refuſal, much leſs to make uſe of 
compulſion. It is free in the alminiſtration of its affairs, witnout 
being accountable to any other, T he obligation of trading with a 
foreign ſtate is impeifect in itſelf (Prelim. & 17.) and gives them 
only an imperfect right; fo taat in cates where the commerce 
would be detrimental, it is entirely void. The Spaniards falling on 
the Americans under a pretence that theſe p-ople refuſed to traiiic 

With tl:em, endcavoured in vain to cover their inſatiable avarice. 
8 26, Theſe few remarks, together with what we have already taid 
— M on the ſubject (Chap. VIII. Book I.) may ſuffice to eſtablith the 
of come Principles of the natural law of nations on the mutual commerce 
merce. of ſtates. It is not dim̃cult to point out, in general, what are 
the duties of nations in this reſpect, and what the law of nature 
reſcribes to them for the good of the great ſociety of mankind, 
But every one being obliged to trade with others, only as far as 
it can without being wanting to itſelf; and, in fine, as the whole 
depends on the judgemnt each ſtate ſhall form of what it can and 
ought to do in particular caſes; nations can make ſure only of 
generalities, the liberty which belongs to each for trading, being 
tounded on impertect rights depending on the judgment of an- 
other, are conſequently always uncertain, "Therefore if they are 
for ſecuring to themſelves ſomething conſtant, punctual and de- 

termined treaties are the means by waich they mult procure it. 

$ 239. A nation having a full right to regulate itſelf in commercial 


* General affairs by what is uſeful or advantageous, it may make ſuch com- 


rule con- mercial treaties as it ſhall think proper; and no other has a 
cerning a l "4 | S 
theſe trea- light to take offence, provided theſe treaties do not affect the 


tie. perfect rights of another. If by the engagements contracted, a 


nation unneceſſarily, or without powertul reaſons, and renders it- 

{-If incapable of joining in the general tiade which nature re- 
commends betwixt nations, it treſpalles againit its duty. But the 

nation being the ſole judge of this (Prelim. § 16.) others, in 

regard to natural liberty, are to acquieſce, and even ſuppoſe that 

it acts on good reaſons. Therefore every treaty of commerce, 

not affecting the perfect right of another, is allawable among ne- 

tions, and the execution thereof not to be oppoſed. But that 

alone is in itſelf juſt and commendable which, as far as is poſlible 

and reaſonable in the particular caſe, is tranſacted with a tendernels 

$ 28. for the general intereſt. 

Duty of na= As expreſs promiſes and engagements ſhould be inviolable, 
mon every wiſe and victuous nazion will be careful previouſly to ex- 
theſe rea» amine and weigh a treaty of commerce before the 2 
tics ' 2 d 
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that it may not thereby be engaged to any thing contrary to the 


duties it owes itſelf and others. 

Nations may in their treaties inſert ſuch clauſes and conditions 5 29. 
as they think proper ; they are at liberty to make them perpetual — 
or temporary, or dependent on certain events. It is uſually moſt —— mw 
prudent not to engage for ever, as junctures may afterwards in- rev. kahle 
tervene by which the treaty might become very oppreflive to one t pleaſure. 
of the contracting parties. A precarious right only may be ; 
grant d by a treaty, the nation reſerving the liberty — revoking 
It at pleaſure. We have already noticed (Book I. & 94.) that a 
ſimple permiſſion, nor neither a long cuſtom (Ibid. 5 95.) gives 
any perfect right to a trade. Thus theie things are not to be con- 
founded with treaties; not even with thoſe giving only a preca- 
rious right. 

When once a nation has entered into engagements by treaty, $ 30. 
it is no longer at liberty to do, in favour of others, contrary to Nothing 
the tenour of the treaty, what it might otherwiſe have granted «pare, 4x 
to them agreeably to the duties of humanity, or to the general of a treaty 
obligation of reciprocal commerce; being to do for others no can be 
mere than what is in its po ver. Having deprived itſelf of the —— 
liberty of diſp ting of a thing, that thing is no longer in its 
power, Therefore when a nation has engaged to another that it 
will ſell only to them certain goods or proviſions; as for inſtance, 
corn; it can no longer carry them for ſale to another market. 

The caſe is the ſaine in a contract to purchaſe certain goods only 
of that nation. 

But it will be aſked, how and on what occaſions a nation may s zi. 

enter into engagements which cancel the liberty of fulfilling its Howlawful 
duties with others? As the duties towards oneſelf are to take es» Tn 
place before the duties to others, if a nation finds its ſifety and treaty of 
real advantage in a treaty of tnis nature, unqueſtionably tuch a trading 
treaty is lawful : and the more, as it thereby makes no breach in — rape 
the general commerce of nations; it only cauſes one branch of tion. 
its trade to paſs through other hands; or it enſures to a particu- 
lar people ſuch things as they want. If a ſtate which ſtands in 
need of falt can ſecure a ſupply of it from another, by engaging 
to (ell its corn and cattle only to this other nation, who will doubt 
but it has a right to —5 ſo ſalutary a treaty? Its corn or 
cattle are goods which it diſpoſes of for N 7 4 own wants. 
But from what we have obſerved (5 28.) theſe kind of engage- 
ments are not to be entered into, without very good reaſons, 
However, be the reaſons god or bad, the treaty is ſtill valid, 
and other nations have no right to oppoſe it (F 27.) 

Every one is at liberty to recede from his right; a nation may 8 32. 
lay a reſtriction on its commerce in favour of another, engage 4 nation 
not to traffic in a certain kind of goods, forbear trading with ſuch — 
and ſuch a country, &c. And in departing from ſuch engage- merce in fx- 
ments, it acts againſt the perfect right of the nations with which vour of an- 
it has contracted ; and the latter has a fight of bringing it to . 


reaſon, The natural liberty of trade is not hurt by treaties of 
R 4 this 
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this nature; for this liberty conſiſts only in every nation being 
unmoleſted in the right of trading with thoſe who conſent to 
traffic with it : every one remaining free to cloſe with or decline 
a particular commerce as it ſhall judge moſt advantage uus. 

8 33. Nations carry on trade not only to procure things for neceſſity, 
May ap- uſe, conveniency, and delight; but they likewiſe niake it a fund 
Lade to i. Of opulerce, Now on an, occafion of gain, all are equally al. 
ſclf, lowed to endeavour for a pact ; but the moſt diligent, very lau- 

fully prevents the others by taking poſſeſſion of an advantage, 
which lies open to the firſt occupier; he may even ſecure the 
whole entircly to himſelf, if he has any lawful way of appropriit- 
ing it. Thus if a nation alone produces certain things, anotzer 
may lawfully procure itſelf by treaty the advantage ot being the 
only buyer; and then fell them again all over the world. And 
it is indifferent to nations from what hand they receive the com- 
modities they want, provided the price be reaſonably equal, nd 
the monopoly of this nation does not clzſh with the g-n-ral 
duties of humanity, unleſs it avails itſelf of this advantage, tor 
ſetting an exorbitant price on its goods. Should it abu'e it+ mo- 
nopoly to an immoderate gain, this would be an offence againit 
the law of nature, as by ſuch an exaction it deprives other na- 
tions of a neceſſaty or agreeable product which nature deſigned 
for all men; yet no wrong is done, becauſe ſtrictly ſpeaking, and 
according to external right, the owner of a commodity may 
either keep it, or ſet what price he pleaſes en it. Thus the 
Dutch, by a treaty with the king of Ceylon, have engroſſed the 
cinnamon trade into thei: hands; yet whilſt they keep their 
profits within juſt limits, no nation has any cauſe of complaint. 

But did the queſtion relate. to commodities neceſſary to life, 
and the monopolizer was for railing them to an exceſſive price, 
cther nations would be authoriſed by the care of their own fafety, 
and the advantage of human ſocicty, to join in bringing an ave - 
ricious oppreflor to reaſonable terms. Ihe right to neceſſaries is 
very different from that to things adapted only to conveniency and 
delight, which, if they are too highly raiſed, we can fately go 
without It would be abſurd that the ſubſiſtence and being of 
nations ſhould depend on the caprice or avidity of one. 

1 34. Among the modern inſtitutions for the utility of commerce, 
Of conſuls. one of the moſt uſcful js that of conſuls or perſons reſiding in the 

large trading cities, and cipecially in foreign ſea-ports, with a 
commiſſion impowering thera to attend to the rights and privileges 
of their nation, and to terminate metre s and conteſts 
among its merchants, When a nation trades largely with a 
country, it is requiſite to have there a perſon charged with ſuch 
a commiſſion, and as the ſtate which allows of this commerce 
mult naturally favour it; fo for the fame reaſon it is likewiſe to 
admit a conſul. But there being no abſolute and perſect obliga- 
tion to this, the nation diſpoſed to have a conful, muſt procure 
itſelf this right by the very treaty of commerce. Th 
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The conſul being charged with the affairs of his ſovereign, con- 
tinues accountable for his actions, and ſubject to him. 

The conſul is no public miniſter (as will appear by what we 
ſhall ſay of the character of miniſters, in our fourth book,) and 
cannot pretend to the privileges appertainiag to ſuch character, 
Yet bearing his ſovereign's commiſſion, and being in this quality 
received by the prince in whoſe dominions he reſides, he is, in a 
certain degree, entitled to the protection of the Jaw of nations. 
This ſovereign, by the very act of receiving nim, tacitly en- 
gages to alluw him all the liberty an ſafety neceſſary in the pro- 
per diſcharge of his functions, without waich the adiniſſion of 
the con'u! would be infignificant and deceptive. His functions 
firlt require, that he be not a ſubject of the ſtate where he re- 
ſides; as, then he would be obliged in all things to conform to 
its orders, and thus not be at liberty to acquit himſelf of the 
duties of his polt, 

They ſeem to require that the conſul ſhould be independent of 
the ordinary criminal of juitice of the place where he reſides, ſo 
as not to be moleſted or impriſoned, unleſs he himſelf violates the 
laws of nations by ſome enormous miſdemeanour. 

And though the importance of the conſular functions be not 
ſuch as to procure to the conſul's perſon the inviol..bility and ab- 
ſolute independence enjoyed by public miniſters; yet being under 
the particular protection of the fovereign who employs him, and 
inſtructed with his concerns, if he commits any crime, he is, 
from the reſpect due to his maſter, to he ſent home in order for 
puniſhment. "This is the conduct of ſtates who are inclined to 
preſerve a good underſtanding ; but the ſureſt way is, expreſsly 
to ſettle all theſe things in a treaty of commerce. 

Wicquefort, in his treatiſe of The Ambaſſador, Book I. & V. 
ſays that conſuls do not enjoy the protection of the law of nations, 
an that both in civil and criminal caſes they are ſubjett to the 
Juſtice of the place where they reſide. But the very inſtances he 
cites contradict his propoſition. The ſtates-general of the 
United Provinces, whoſe conſul had been 2 and put under 
arreſt by the governor of Cadiz, complained of it to the court of 
Madrid as a breach of the /aws of nations. And in the year 1634, 
the republic of Venice was near coming to a _ with pope 

'rban V ITT. on account of the inſult done to the Venetian conſul by 
the governor of Ancona, The governor ſuſpecting this conſul to 
have given an information detrimental to the commerce of An- 
cona, after putting ſeveral indignities on him, cauſed his papers 
and the beſt part of his furniture to be carried off, and himſelf to 
be ſummoned, declared guilty of contumacy, and baniſhed under 
pretence that, contrary to public probibition, he had cauſed goods to 
be unloaded in a time ff contagion. This conſul's ſuccelſor he 
likewiſe impriſoned ; but, by tne mediation of the miniſters of 
France who interpoſed to prevent an open rupture, the pope 
obliged the governor of Ancona to make the republic ſatisfaction. 

In the want of treaties, cuſtom is to be the rule on this oc- 

calion ; 
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caſion; for a prince receiving a conſul without expreſs con. 
ditions, is ſuppoſed to receive him on the footing eſtabliſhed by 
cuſtom, 


CHA F. II. 


Of the Dignity and Equality of Nations, of Titles, and «ber 
Marks of Honour. 


. EVERY nation, every ſovereign and independent ſtate, deſerves 

ee _ conſideration and reſpect, becauſe it makes an immediate f- 

tions or ſo gure in the grand ſociety of the human race, is independent of all 

1 earthly power, and is an allemblage of a great number of men 

tes· . As. 9 ah 

who are, doubtleſs, more conſiderable than any individual. The 
ſovereign repreſents his whole nation, he unites in his perſon all 
its majeſty. No individual, though ever ſo free and indepen. 
dent, can be placed in competition with the ſovereign ; this would 
be to put a ſingle perſon alone upon an equality with an united 
multitude of his equals. Nations and {overeigns, are then, at the 
ſame time under an obligation, have a right to maintain their dig. 
nity, and to cauſe it to be reſpected as of the utmoſt importance 
to their ſafety and tranquillity. 

8 36. We have already obferved (Prelim. § 18.) that nature has 
Of their eſtabliſhed a perfect equality of rights between independent 
equality. nations. Conſequently none can naturally pretend to prero- 

gative ; their right to freedom and ſovereignty renders them 
equals, | 

$ 37- And ſince precedency or pre-eminence of rank is a preroga- 
-—< tive, no nation, no ſovereign can attribute it to himſelf naturally 
and of right; why ſhould nations who have no dependence on 
him, yield to him any thing in ſpite of themſelves ? However, as 
a powerful and vaſt tate is much more conſiderable in the univer- 
fal ſociety, than a ſmall fate, it is reaſonable, that this laſt thould 
ield to it on occaitons where one muſt yield to the other, as in an 
aſſembly, and ſhew it thoſe mere ceremonial deferences, which, 
in reality, do not deſtroy their equality, and only ſhew a priority ot 
order, a firſt place among equals. Others will naturally attribute 
this firſt place to the moſt powerful, and it would be as uſeleſs as 
ridiculous, for the weaker obſtinately to contend about it. The 
antiquity of the ſtate on theſe occations, alſo enters into conſideta- 
tion: a new comer cannot diſpoſſeſs a perſon of the honour he has 
enjoyed, and he muſt produce very ſtrong reaſons, before he can 

cauſe himſelf to be preferred. 
$ 38. The form of government is naturally foreign to this queſtion, 
— 2 The dignity, the majeſty, reſides originally in the body of the 
me*t is fo. ſtate; that of the ſovereign is derived from his repreſenting the 
reign to this nation. Has the ſtate more or leſs dignity according as it is go- 
queſtion. verned by a ſingle perſon, or by many ? At preſent kings claim a 
ſuperiority of rank over republics ; but this pretenſion * 
: 2 Other 
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other ſupport, than the ſuperiority of their ſtrength. Formerly, 
the Roman republics conſidered all kings as very far beneath 
them: but the monarchies of Europe finding none but weak re- 
publics, have diſdained to admit them to an equality. The repub- 
lic of Venice, and that of the United Provinces have obtained the 
honours of crowned heads; but their ambaſſadors give place to 
thoſe of kings. 

In conſequence of what we have juſt eſtabliſhed, if the form of g 4,. 
government in a nation happens to be changed, it will preſerve the \ flate 
fame honours and rank of which it was before in poſſeſſion, — 
When England had driven out her king, Cromwell would not rank, now 
ſuffer any ching to he abated of the honours that hal been paid to withſtand- 
the crown, or to the nation; and he every where knew how to ing the 


maintain the Englith ambaſſadors in the rank they had always — 
poſſeſſed. Its nern 


If treaties or a conſtant cuſtom founded on a tacit conſent, ent. 
have eſtabliſhed rank, it is neceſſary to conform to it. Jo diſpute x, N 
with a prince he rank he has acquired in this manner, is to do ſp-&: trea- 
him an injury, fince it is giving him a mark of contempt, or ties and 

* : . ta liſhed 
violating engagements that ſecure to him a rigat. Thus the par- ud 
titions improperly made in the houſe of Charlemagne having giv- ought to be 
en the empire to the eldeſt ; the youngeſt who had the kiagdom ovicrved. 
ot France, yielded to him the more calily, as there remained at 
that time a recent idea of the true majeſty of the Roman empire. 

His ſucceſſors followed what thev found eſtabliſhed ; they were 
imitated by the other kings of Europe, and thus the imperial 
crown became, without oppolition, in poſſetlion of the firſt rank 
in Chriſtendom. Moft of the other crowns have not agreed 
among themſelves about their rank. 

Some would have the precedence of the emperor appear ſome- 
thing more than the firſt place among equals, they attribute to him 
a ſuperiority over all kings, and in a word make him the temporal 
head of Chriſtendom . And it in fact appears, that many em- 
perors have thought of the like pretenſions; as if by reviving the 
name of the Roman empire, that they could alſo revive its rights. 

The other ſtates have been on their guard againſt theſe pretenſions. 
We may fee in Mezeray + the precautions taken by king Charles 
V. when the emperor Charles IV. went into France, “ for fear, ſays 
« the hiſtorian, that this prince, and his ſon the king of the Ro- 
„mans, ſhould found ſome right of ſuperiority on his courteſy,” 
Bodinus relates , that the French took offence at the emperor 
Sigiſmund's placing himſelf in the royal ſeat in full parliament, 
and at his having conferred on de Beaucaire the title of chevalier 
le Senechal, adding, that to cover the remarkable fault they had 
committed in ſuffering it, they would not allow the ſame emperor, 
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* Bartolus went ſo ſar as to ſay, that all thoſe were heretics, who did not 
lieve that the emperor was lord of the whole carth. Sce Bodinus's Republic, 
K I. Chap. IX. p. m 129. 

Hiſtory of France, explication of the medals of Charles V. 
[ la his Republic, p. 138. 
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at Lyons, to make the count of Savoy a duke. At preſent the king 
of France, would doubtleſs think, that he was wanting to hunſelt, 
if he diſcovered the leaſt thought that another might claim any 
authority in his kingdoms. 


8 41. A nation may grant to itrconductor what degree of authority, 


Of the and what rights it thinks proper : it is equally free in regard to tue 
— name, the titles, and honours with which it would decorate him. 
given by the But it is agreeable to its wiſdom, and of importance to its repu- 
nation to its tation, not to deviate in this reſpect, too much from the cuſtoms 
conductor. commonly received among civiliſed nations. Let us ſtill obſerve 
that it ought to be directed there by prudeace to proportion titles 
and honours to the power of its ſuperior, and to the authority with 
which it would inveſt him. Titles and honours, it is true, d. 
termine nothing; they are vain names, and vain ceremonies, 
when they are ill-placed : but who does not know the influence 
they have on the thoughts cf men? This is then a more ſerious 
affair than it appears at firit glance. I he nation ougnt to take 
care not to debaſe itſelf betore other ſtates, and not to degrade its 
conductor by too low a title: it ouy ht to be itill more careful not 
to ſwell his heart with a vain name, by unbounded honours ; ſo 
as to make him conceive the thoughts of arrogating to hinmlc!f a 
power aniwerable to them, or to acquire a proportionable power 
by unjuſt conqueſts. On the other hand, an important title may 
Engage the conductor to ſupport with greater firmneſs the dignity 
of a nation. Conjunctures determine the prudence which ob- 
ſerves in every thing a juſt proportion. * Royalty, ſays a reſpect- 
& able autaor, who may be believed on this ſubject, drew the houſe 
ce of Brandenbourg from that yoke of ſervitude in which the houſe 
ce of Auſtria then kept all the German princes. This was a bait 
« which Frederic III. threw to all his poſterity, and by which +: 
« ſeemed to ſay, I have acquired a title, do you render your(c!1 cs 
« worthy of it; I have laid the foundations of your grande, it 
« is you who are to finith the work “.“ 

If the conductor of the ſtate is ſover2izn, he has in his hands the 
* rights and authority of hee , and conſequently, he 
reign may may himſelf ordain what title, aud 1010475 ought to be paid him, 
attribute to unleſs the fundamental laws have determined them; or the fixed 
_ limitations of his power do not manifeſtly oppoſe thoſe he WO ud 
and ho- attribute to himſelf. His ſubjects are obliged to obey him in tus, 
nours he as in whatever he commands in virtue of a lawtul authority. 
pleaſes. "Thus the czar Peter I. from the vaſt extent of h. dJomini us, 

took upon himſolf the title of emperor. 

$ 43- But foreign nations, are not obliged to give way to the will of a 
1 ſovereign, who aſſumes a new title, or to a people who call caeir 
tions in this Conductor by what name they pleaſe. 
reſpect. However, if this title has nothing unreaſonable or contrar ta 

$ 44 received cuſtoms, it is altogether agreeable to the mutual d. tes 


— eit which binds nations together, to give to a ſovereign or conductor 
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of the ſtate, the ſame title that is given him by his people. But 
if this title is contrary to cuſtom, if it ſuppoſes what is not to be 
found in him who aftects it, foreign nations may refuſe it without 
his having reaſon to complain. The title of majeſty is corifecrated 
by cuſtom to monarchs who command great nations. The em- 

rors of Germany have long pretended to reſerve it to themſelves 
as belonging ſolely to the imperial crown. But the kings aſſerted 
with reaſon, that there was nothing on earth more eminent or more 
auguſt than their dignity : they therefore refuſed the title of ma- 
jelty to him who retuſed it to them * ; and at preſeat, except in 
a few inſtances, founded on particular reaſons, the title of majeſty 
is properly attributed to the quality of king. 

As it would be ridiculous for a little prince to take the title of 
king, and to caule that of majeſty to he given him; foreign na- 
tions, by refuſing to comply with this fancy, do nothing but what 
is conformable to reaſon and their duty. However, if a ſovereign 
is any where found, who, notwiſtanding the ſmall extent of his 
power, is accuſtomed to receive from his neighbours the title of 
king, the diſtant nations who would trade with him, cannor refuſe 
him that title, It is not for them to reform the cuſtoms of diſtant 
regions. 

The ſovereign who would conſtantly receive certain titles and 
honours from other powers, ought to be aſſured of it by treaties. 
Thoſe who have entered into engagements in this manner are 
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titles and 


obliged to conform to them, and cannot deviate from the treaty honours. 


without doing him an injury. Thus in the examples we have lately 
given, the Czar, and king of Pruſſia took care to negociate before- 
hand with the courts in ſriendihip with them, to fecure their being 
acknowledged under the new rank they reſolved to aſſume. 

The popes have formerly pretended that it belonged to the tiara 
alone to create new crowns ; they dared even to hope, that the 
ſuperitition of the princes and the people, would allow them fo 
ſublime a prerogative. But it vanithed at the revival of letters, as 
ſpectres diſzppear at the riſing of the ſun f. The emperors of 

ermany, who have formed the ſame pretenſions, had, at leaſt, on 
their ſide, the example of the ancient Roman emperors. They 
ny want the fame power in order to have the ſame right. 

n want of treaties, we ought to conform to the title, and, in 


general, to all the marks of honour that have been eſtabliſhed by Rag As og 


cuſtom, and generally received. A relolution to deviate from ts general 
them with reipect to a nation or ſovereign, when there is no par- cuttom. 


ticular reaſon for it, is to ſhew him contempt or ill-will : a conduct 


At the famous tregty of Weſtphalia, the plenipotent'aries of France agreed 
with thoſe of the emperor, that the king and queen writiag with their own hand 
to the emperor, and giviag him the title of majeſty, he ſhould anſwer them with 
his own hand with the — title. Letters of the plenipotentiarics to RI. de 
Brienne, Oct. 5, 1646. 

t Catholic princes receive ſtill from the pope, titles that relate to religion. 
Benedict XIV. gave that of moſt faithful to the king of Portugal, and they have 
been pleaſed not to ſti p at the commagding flyle in which the bull is exprelled. 
hi dated December 23, 7748. - 

equally 
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equally contrary to ſound politics, and to what nations owe each 
other. | 

$ 47. The greateſt monarch ought to reſpect in every ſovereign the 


Of the na- eminent Character with which he is inveſted, The independence, 

— ©, the equality of nations, the reciprocal duties of humanity, all unite 

ſov:reigns to ſhew the reſpect due to this quality of the conductor of even 

owe to each a ſmall nation. The weakeſt ſtate is compoſed of men as well as 

other. the moſt powerful, and ur duties are the tame towards all thoſe 
who do not depend on 1s, 

But this precept of tae law of nature does not extend beyond 
what is eſſential to the reſpect which independent nations owe to 
each other; in a word, to What ſhews that they acknowledge a 
ſtate or its ſovereign to be truly independent and ſovereign, and 
coiiſequently, wortay of every thing due to that quality. More- 
over a great monarch being, as we have already oblerved, a very 
important perſonage in human ſociety, it is natural for them to 
render Hin in every thing that is not merely ceremonial, and does 
not injure the equality of the rights of nations; the honours to 
which a little priace cannot pretend : and this laſt cannot refuſe to 
the monarch all the refpc-t that does no injury to his own inde- 
pendence and ſovereiguty. 

848 Every nation, every lovereign, ought to maintain his dignity 
How a (d 35.) by caufing the reſpect to be paid to it which is his due, 
ouvht to and eſpecially not to ſuffer that any ſtain be cait upon it. If he 
mairtain its has then, titles and honour that belong to him according to con- 
Gignity. ſtant cuſtom, he may require them; and he ought to do it, on 

occaſions where his glory is concerned, 

But it is proper to diſtingulſh, between negligence on the 
omiſſion of what ought to be done according to commonly re- 
ceived cuſtom, and poſitive acts of diſreſpect and inſult. The 
prince may complain of negligence, and if it is not repaired may 
conſider it as a mark of bad diſpoſition: he has a right to de- 
mand, even by force of arms, the reparation of an infult. The 
Czar Peter I. complained in his maniteſto againſt Sweden, for 
not having fired the cannon on his patlage to Riga. He might 
think it ſtrange that they did not pay him this mark of reſpect, 
and he might complain of it; but to make this the cauſe of a 
war, was being extremely prodigal of human blood, 
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Of the Right to Security, the Efrets of il 


brides endenc c of Nations. 


overeignty, and the 


. N vain does nature preſcribe to nations, as well as to indivi- 

Of the right 4 quals, the care of their ſelf-preſervation, and of advancing their 
of iecurity. on pertection and happineſs, if it does not give them a right to 
preſerve themſelves from every thing that can render this care 
ineffectual. This i is nothing more than a moral power of 

acting. 
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afting, that is, the power of doing what is morally poſſible ; 


| what is proper and conformable to our duties. We have then 
| in general the right of doing whatever is neceſſary to the diſcharge 


of our duties. Every nation, as well as every, man has therefore 
* not to ſuffer any other to obſtruct its preſervation, its 


perfection, and happineſs, that is, to preſerve itſelf from all in- 


juries (F 18.) and this right is perfect, ſince it is given to _—_ 


| 7 natural, and indiſpenſible obligation; for when we cannot uſe 
| conſtraint, in order to cauſe our right to be reſpected, the effect 


js very uncertain. It is this right of preſervation from all injury 
that is called the igt /ecurity. 
It is ſafeſt to prevent the evil, when it can be done. A nation 8 co. 


has a right to reſiſt an injurious attempt, and to make uſe of It produces 
the right of 


| force and every honeſt means againſt the power that is actually üfance. 
| engaged in oppoſition to it, and even to anticipate its machina- 
| tions, always obſerving, not to attack it upon vague and uncertain 
| ſuſpicions, in order to avoid expoſing itſelf to become an unjuſt 


aggreſſor. 
When the evil is done, the ſame right of ſecurity authoriſes the Fn. 8 
offended to endeavour to obtain a complete reparation, and if ne- obtaining 


ceſſary, to employ force for that purpole. rep- ation. 
In ſhort, the offended has a right to provide for his ſecurity for $ $2. 
nd the 


the future, and to puniſh the offender, by inflicting upon him a — 
ain capable of deterring him afterwards from the like attempts, puniſhing. 
and of intimidating thoſe who ſhall be tempted to imitate him. 

He may even, if neceſſarv, put the aggreſſor out of the condition 

to injure him. He makes uſe of his right in all theſe meaſures, 

when guided by reaſon ; and if any evil reſults from it to him 

who lays him under the neceſſity of acting thus, he can accuſe 

none but his ow" injuſtice. 

If then there is any where a nation of a reſtleſs and miſchievous _ $ 53- 
Ciſpolition, always ready to injure others, to traverſe their deſigns, 8 
and to raiſe domeſtie troubles; it is not to be doubted, that all people 
have a right to join, in order to repreſs, chaſtiſe, and put it againit a 
ever after out of its power to injure them. Such ſhould be the — 
juſt fruits of the policy which Machiavel praiſes in Cœſar Borgia. : 
The conduct followed by Philip II. king of Spain was adapted to 
unite all Europe againſt him; and it was from juſt reaſons that 
Henry the Great formed the deſign of humbling a power, for- 
midable by its forces, and pernicious by its maxims. 

The three preceding propoſitions, are ſo many principles, 
that furniſh various foundations for a jult war, as we thall fee in 
its proper place. 

It is a manifeſt conſequence of the liberty and independence of 8 4. 
nations, that all have a right to be governed as they think pro- No nation 


| 8 f has a right 
per, and that none have the leaſt authority to interfere in the interne 


government of another ſtate. Of all the rights that can belong ja the go- 
to a nation, ſovereignty is, doubtleſs, the moſt precious, and that verument. 
which others ought the molt ſcrupulouſly to reſpect, if they — 


would not do it an injury. 


The 
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§ ss. The ſovereign is he to whom the nation has truſted the em. 
One ſove- pire, and the care of the government: it has inveſted him with 
ne make its rights; it alone is directly intereſted in the manner i 
net make its rights; it alone is y in er in which 
himſelſ the the conductor it has choſen, makes uſe of his power. It does 
— a not then belong to any foreign power to take cognizance of the 
of another. adminiſtration of this ſovereign, to ſet himſelf up for a judge of 
his conduct, and to oblige him to alter it. If he loads his ſub- 
jects with taxes, and if he treats them with ſeverity, it is a na- 
tional affair, and no other is called upon to redreſs it, or to oh. 
lige him to follow more wiſe and equitable maxims. It is for 
prudence to point out the occaſions when a foreign prince may 
make him officious and amicable repreſentations. The Spaniards 
violated all rules, when they ſet themſelves up for judges of the 
Inca Athualpa. If that prince had violated the law of nation; 
with reſpect to them, they would have had a right to puniſh him, 
But they accuſed him of having put ſome of his ſubjects to death, 
of having had ſeveral wives, &. Things, for which he was net 
at all accountable to them ; and what gave the finiſhing ſtroke 
to their extravagant injuſtice, they concemned him by the laws 
of Spain *. 
$ 56. But if the prince attacking the fundamental laws, gives his 
—— i ſubjects a legal right to reſiſt him; if tyranny become inſupport- 
to ener into able, obliges the nation to riſe in their defence; every foreign 
the quarrel power has a right to ſuccour an oppreſſed people who implore 
— their aſſiſtance. The Engliſh juſtly complained of James Il, 
and his The nobility and the moſt diſtinguiſhed patriots reſolved to put a 
ſubjects. check on his enterpriſes, which manifeſtly tended to overthrow 
the conſtitution, and to deſtroy the liberties and the religion of 
the people, and therefore applied for aſſiſtance to the United Pro- 
vinces. The authority of the prince of Orange had, doubtlels, 
an influence on the deliberations of the ſtates-general ; but it did 
not make them commit injuſtice : for when a people from good 
reaſons take up arms againſt an oppreſlor, juſtice and generoſity 
require, that brave men ſhould be aſſiſted in the defence of their 
liberties. Whenever therefore a civil war is kindled in a ſtate, 
foreign powers may aſſiſt that party which appears to them to 
have juſtice on their ſide. He who aſſiſts an odious tyrant, he 
who declares for an unjuſt and rebellious people offends againſt 
his duty, When the bands of the political ſociety are broken, 
or at leaſt ſuſpended between the ſovereign and his people, they 
may then be conſidered as two diſtinct powers; and ſince cact. 
is independent of all foreign authority, nobody has a right to 
judge them. Either may be in the right, and each of thoſe who 
rant their aſſiſtance may believe that he ſupports a good cauſe. 
t follows then, in virtue of the voluntary law of nations (ſee 
Prelim. § 21.) that the two parties may act as having an equal 
right, and behave accordingly, till the deciſion of the affair. 


'® Garcillafſo de la Vega. 
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But we ought not to abuſe this maxim for authoriſing odious 
proceedings againſt the tranquillity of ſtates, It is a violation of 
the law of nations to perſuade thoſe ſubjects to revolt, who ac- 
tually obey their ſovereign, though they complain of his go- 
vernment, 

The practice of nations is conformable to our maxims. When 
the German proteſtants came to the ailiftance of the reformed 
in France, the court never undertook to treat them otherwiſe 
than as common enemies, and according to the laws of war. 
France at the fame time autted the Netherlands, which took 
up arms againſt Spain, and did not pretend that her troops ſhould 
be conlidercd upon any other footing than as auxiliaries in a re- 
gular war. But no power avoids complaining of an atrocious 
injury, if any one attempts by his emillaries to excite his ſubjects 
to revolt. 

As to thoſe monſters who, under the title of ſovereigns, ren - 
der themlelves the ſcourges and horror of the human race; theſe 
are ſavage beaſts, from which cv ery brave man may juſtly purge 
the earth. All an: iquity has praiſed Hercules for dclivering the 
world from an Antwus, a Buftris, and a Diomnedes. 

After having eſtabliſhed this truth, that foreign nations have 


pendent ſtate, it is not difficult to prove, that this ſtate has a 
ſtate cannot be conſtrained in this reſpe-t, except it be from a, 


as that of government, this right cannot be extended beyond the 
clear and expreis terms of the treaties. Without thts "ci cum- 
ſtance, a ſoveteigu has a tight to treat as enemies thoſe who en- 
deavour to intertere, otherwiſe than by their good omces, in his 
domeſtic affairs. 

Religion is, in every ſenſe, of great importance to a nation, and 


one of the molt intereſting ſubjects on which the government can 
be employed, An independent peopie is, with reſpect to their 
religion, accountable to none but God; they have a right to r<ligi 


conduct themlely es, in this retpe-t, as in all others according to 
the light of coalcience, and not to ſuffer any foreigner to inder 
fere in an affair of fo delicate a nature. T he cuſtom long kept 
up in Chriſtendom of cauſing all the affairs of religion to be de- 
cided and regulated in a general council, could only be introduced 
by the ſingular circumſtance of the ſubmiſſion of the whole 

church to the ſame civil government, the {toman empire, . nett 
that empire was overthrown, and gave place to many indepen- 
dent kingdoms, this cuſtom was found contrary to the firlt cle- 
ments of government, to the idea of independent itates, and po- 
litical ſocieties. It was, however, long fuppotted by pre judice, 
Ignorance, and ſuperſtition, by the authority of the p. mers, and the 


power of the clergy, and even refpected at the time of the Re- 


'L form- 


857. 
no right to intrude themſelves into the government of an inde- ow _ — 
OT not iu! 


tcring tu- 
right of refuling to ſuffer it. To govern itſelf according to its rei, 4 


pleaſure, is a neccilary part of its independence. A fovereign powers to 
It _—_ Is in 


e all Airs 


particular right which the ſtate iueif has gigen to others by of exrerms 
treaties z and even in this caſe, in a ſubjes of fich im portance ment. 
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formation. The ſtates who had embraced it, offered to ſubmit 
to the deciſions of an impartial council lawfully aſſembled. At 
preſent, they boldly declare, that they depend on no power on 
earth, either with reſpect to religion or civil government. The 
general and abſolute authority of the pope and council is abſurd 
in every other ſyſtem than that of thoſe / popes who reſolved to 
make all Chriſtendom one ſingle body, of which they pretended 
to be the ſupreme head“. Thus even catholic ſovereigus have 
endeavoured to reſtrain this authority within ſuch limits as are 
conhitent with their ſupreme power; they do not receive the 
decrees of the councils and the popes bulls, till after they have 
cauſed them to be examined; and theſe ecclefiaſtical laws are of 
no force in their dominions, without the conſent of the prince, 
We have ſufficiently eſtabliſhed in the firſt book of this work, 
Chap. XII. the rights of a ſtate in matters of religion, and we 
refer to them here, only to draw juſt conſequences from them 
with reſpect to the conduct which nations ought to vublerve with 
regard to each other, 

9 89. It is then certain, that no one can interfere in oppoſition to 
— been, the will of a nation, in its religious affairs, without violating its 
frained right, and doing it an injury. Much leſs is any one allowed to 
with re- employ force of arms to oblige it to receive a doctrine and a 
| ogy ren worthip which he conſiders as divine. What right have men to 

proclaim themſelves the defenders and protectors of the caute of 
God? He always knows how, when he pleaſes, to lead the na- 
tions to the knowledge of himſelf, by more certain mcans than 
thoſe of violence. Perſecutors make no true converts. Ihe 
monſtrous maxim of extending religion by the ſword, is a ſub- 
verſion of the law of nations, and the moſt terrible ſcourge of 
kingdoms. Every madman believes he fights the cauſe of (od, 
and every ambitious man covers himſelf with this pretence. 
While Charlemagne fpread fire and ſword through Saxony, to 
plant Chriſtianity there, the ſueceſſors of Mahomet ravaged Atta 
and Africa, to eſtablith the koran. 

96. But it is an office of humanity to labour by mild and law ſul 
— means to perſuade a nation to receive a religion that is believed 
ou the ſu. to be the only one that is true and ſalutary. Miſſionaries may 
je& of miſ- be ſent to inſtruct the people, and this care is altogether conform- 
bonarics. able to the attention which every nation owes to the pertection 

and happineſs of others. But it muſt be obſerved, that not to do 
any injury to the rights of a ſovereign, the miſhionarics ought to 
abſtain from preachi g clandeſtin-ly, or without his pet mitem, 
a new doctrine to his people. He may refuſe to allow them the 
liberty of diſcharging their office, and if he orders them to leave 
his dominions, they ought to obey, They have need of a very 
expreſs order from the King of kings for difobeying lawtully a 
ſovereign who commands according to the extent of his power : 


* Sec above 8 146. and Bodinus's Republic, Book I. Chap. Lc. with his ci 
tatiohs, p. m. 139. 
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and the prince who ſhall not be convinced of this extraordinary 
order of the Deity, will do no more than exert his authority, by 
puniſhing a miſſionary for diſobedience. But if the nation, or a 
conſidet able part of tne people, are deſirous of keeping the miſ- 
ſionary, and following his doctrine, we have eſtabliched elſewhere 
the rights of the nation and thoſe of the citizens (Book I. § 128 
—136.) where this difficulty is fully anſwered. 

The ſubject is very delicate, and we cannot authoriſe an in- 5 gx. 
confiderate zeal for making proſelytes without endangering the Circ m- 
tranquillity of all nations, and without expoiing, even thoſe who - ome _ 
are engaged in making converts, to act inconlittently with their — 
duty, at the very time when they believe they are accomplithing 
the moſt meritorious work. For it is certainly performing a 
very bad office to a nation, and doing it a: eſſential injury, to 
ſpread in the heart of it, a falſe and. dangetous religion. Now 
there is no perſon who does not believe, that his religion alone 
is true and ſafe, Recommend, kindle in all hearts the ardent 
zeal of the miſſionaries, and you will ſee Europe overflowed with 
lamas, bonzes, and derviſes, while the monks of all kinds will 
{pread over Alia and Aſrica; proteſtant miniſters will defy the 
inquilition in Spain and Italy, while the jeſuits will ſpread them= 
ſelves among tne proteſtants in order to bring them back into 
the pale of the church. Let the catholics reproach the ptoteſ- 
tants as much as they pleaſe with their Iukewarmnels, the con- 
duct of the laſt is more agreeable to reaſon, and the law of na- 
tions. True zeal applies itſelf to the taſk of making a holy re- 
ligion flourith in the countries where it is received, and of ren- 
dering it uſeful with reſpect to the manners of the people and to 
the ſtate ; waiting the diſpoſitions of providence, for an invitation 
from foreign nations, or for a very evident divine miſſion to 
preach it abroad, while it finds employment enough in its own 
country, Let us add, that in order lawfully to undertaxe to 
preach a religion to the various people in the world, it is necei- 
lary that they ſhould be firſt informed of its truth by the moſt 
ſcrious examination. But why ! Do Chriſtians doubt of their re- 
ligion? The Mahometan entertains no doubt of his. Be always 
ready to take advantage of your knowledge ; repreſent clearly, and 
with fincerity, the principles of your belief, to thoſe who detire 
to hear vou, inſtruct, perſuade by evidence; but ſeek not to draw 
by the fire of enthuſiaſm: it is enough for each of us to act con- 
ſiſtently with our own conſcience : do this and none will be re- 
tuſed the light, and a turbulent zeal will not trouble the peace of 
nations, | 

When a religion is perſecuted in one country, the foreign na- . 
tions who profeſs it may inte: cede for their brethren : but this is What a ſo- 
all they can lawfully do, unleſs the perſecution be carried to an ++, 

* 4 | * may do in 
litolerable excefs ; then indeed it becomes a caſe of manifeit ty- f. .- 
ranny, in which all nations are permitted to ſuccour an unhappy thoſe who 
people (§ 56.). A regard to their own ſafety may alſo authoriſe e 
tacm to undertake the defence of the pertecuted, A king of acer 
E France itate. 
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France replied to the ambaſſadors who ſolicited him to ſuffer 
his reformed ſubjects to live in pcace, that he was maſter in his 
kingdom. But the proteſtant fovereigns, who ſaw a conſpirac 
of all the catholics obſtinately bent on their deſtruction, were alſo 
maſters with reſpect to the ſuccouring men who might ſtrengthen 
their party, and help them to preſerve themſelves from the ruin 
with which they were threatened. There is no longer any 
queſtion to be made in relation to the diſtinction between differ. 
ent ſtates and nations, when it is become neceſſary to unite 
againſt madmen, who would exterminate all thoſe who do not 
implicitly receive their doctrines. 


CHAP. Vo. 
Of the Obſervation of Juſtice between Nations. 
8 63. us TIC E is the baſis of all ſociety, the ſure bond of all 


_ commerce. Human ſociety, far from being an intercourſe of 

obſcrvation àſſi ſtance and good offices, would be no longer any thing but a 

of jull ice in vaſt ſcene of robbery, if no reſpect was paid to this virtue, which 

humau ſo- ſecures every one in the poſſeſſion of his property. It is more 

cicty. a N 3 
neceſſary ſtill between nations, than between the individuals; be- 
cauſe injuſtice has more terrible conſequences in the quariels of 
theſe powerful bodies politic, and it is more difficult to obtain 
redreſs. The obligation impoſed on all men to be juſt, is eatily 

ſhewn to be a law of nature: we ſuppoſe it here to be ſuffcient!y 
known, and content ourſelves with obſerving, that nations are 
not only obliged to perform it (Prelim. & 5.) but that it is iti! 
more ſacred with reſpect to them, from the importance of its 
conſequences. 

64. All nations are then ſtrictly obliged to cultivate juſtice with re- 

The obli- =_ to each other, to obſerve it ſerupulouſly, and carefully to ab- 

1 ain from every thing that may violate it. Every one ought to 

to cultivate render to others what belongs to them, to reſpect their rights, and 

and obſerve to leave them in the peaceable enjoyment of them. ; 

AY From this indiſpenſible obligation which nature impoſes on na- 


a” * By 
Th? right tions, as well as on all thoſe who are bound to practiſe it toward: 


of not ſuf- each other, reſults the right of every ſtate, not to ſuffer any ot . 
tering in- its privileges to be taken away, or any thing which lawfully be. J 
hunde. longs to it; for in oppoſing this, it acts in conformity to all its " 
duties, and therein conſiſts the right ($ 49.) 7 
9 66. This right is perfect, that is, accompanied with the right of n 
— $5. uſing force to make it obſerved, In vain would nature give us a = 
Perser. right not to ſuffer injuſtice; in vain would it oblige others to be 0 
juſt with reſpect to us, if we could not lawfully make uſe of force, th 
when they refuſed to diſcharge this duty, The juſt would be at 

the mercy of fraud and injuſtice, and all their rights would ſoon 
become uſeleſs, 15 


From 
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From whence ariſes, as from ſo many branches, firſt, the right 8 67. 
of a juſt defence, which belongs to every nation ; or the right of 4 — 
making uſe of force againſt whoever attacks it, and its privileges. wb 3m. ory 
This is the foundation of a defenſive wat. 

Secondly, the right to obtain juſtice by force, if we cannot ob- 8 69. 
tain it otherwiſ-, or to purſue our right by force of arms, This: ar: ight 
is the foundation of an offenſive war. 3 

Known injuſtice is, doubtlets, a ſpecies of injury. We have juſtice. 
then a right to puniſh it, as we have ſhewn above, in ſpeaking . 127 
of injuries in general (§ £2.). Ihe right of not ſuffering in- font 
juſtice is a branch of the right of ſecurity. the unjuſt, 

Let us apply to the unjuſt, what we have ſaid above (& 53.) of 5 30. 

a miſchievous, or malencent nation. It there be any tnat makes The right 
an open profeſlion of ttampling juſtice under foot, of deſpiſing and —— * 
violating the right of others, whenever it finds an opportunity, againſt one 
the intereſt of human fociety will authoriſe all others to unite in that openly 
order to humble and chattiſe it. We do not here forget the 1 
maxim eſtabliſhed in our preliminaries, that it does not belong 28 

to nations to uſurp the power of being judges of each other. In 
particular caſes, liable to the leaſt doubt, it ought to be ſuppoſed 

that each of the parties may have ſome right: and the injuſtice 

of that which has committed the injury, may proceed from error, 

and not from a general contempt of jultice, But if by conſtant 

maxims, and by a continued condu-t, one nation ſhews that it 

has evidently this pernicious diſpoſition, and that it conſiders no 

right as (ſacred, the ſafety of the human race requires that it 

ſhould be ſupprefied. To form and ſupport an unjuit pretenſion, 

is to do an injury, not only to him who is intereſted in this 
pretenſion, but to mock at juſtice in general, and to injure all 

nations, 


. 


Of the Cauceru a Nation may haue in the Aions of its Citizens. 
E have ſeen in the preceding chapter, what are the duties 8 71. 
common to nations with retpect to each other, how they The ſove- 

ought mutually to reſpect cach other, and to abſtain from all in- — 2 — 

jury, and all offence, and how juſtice and equity ought to reign «©. 
among them in their whole conduct. But we have not hitherto of the date 

conſidered the actions of the body of the nation, of the ſtate, of mw A 

the ſovereign. Private perſons, who are the members of one ms. - 

nation, may offen and ill-treat the citizens of another, and 

may iujure a foreign ſovereign: it is for us to examine, what 

thare a ſtate may have in the actions of its citizens, and what are 

tie rights and obligations of ſovereigns in this reſpect, 

Whoever offends the ſtate, injures its rights, diſturbs its tran- 
quillity, or does it a prejudice in any manner whatſoever, declares 
himſelf its enemy, and puts himſelf in a fituation to be juſtly = 

2 


L 3 ni 
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niſhed for it. Whoever uſes a citizen ill, indirectly offends the 
ſtate, which ought to protect this cqtizen, and his ſovereign ſhould 
revenge the injuries, puniſh the aggreſſor, and, if poſſible, oblige 
him to make enti.e ſatisfaction ; fince other wife the citizen would 

not obtain the great end of the civil aſſociation, which is ſafety, 
7%. But on the other hand, the nation or the fovere'gn ought not 
to ſuffer the citizens to do an injury to the ſubjects of another 
ſufer his ſtate, much leſs to offend the ſtate itſelf. And that not only be- 
ſubjects to cauſe no ſovereign ought to permit thoſe who are under his 
IO command to violate the precepts of the law of nature, which 
their citi- forbids all injuries; but alſo becauſe nations ought mutually to 
Zens. reſpect each other, to abſtain from all offence, from all abut, 
from all injury, and, in a word, from every thing that may be of 
prejudice to others. If a fovereign, who might keep his fubjetts 
within the rules of juſtice and peace, ſuffers them to injure a fa- 
reign nation, either in its body or its members, he does no less 
injury to that nation, than if he injured them himſelf. In ſhort, 
the ſafety of the ſtate, and that of human fociety, requires this 
attention from every ſovereign, If you let looſe the reins of your 
ſubjects againſt foreign nations, thefe will behave in the fame 
manner to you; and inſtead of that friendly intercourte, which 
nature has eſtabliſned between all men, we ſhould ſee nothing but 

one nation robbing another. 

8 72. However, as it is impoſſible for the beſt regulated ſtate, or for 
We ought the moſt vigilant and abſolute ſovereign, to model at his pleaſure 


1 all the actions of his ſubjects, and to confine them on every occa- 
nation the ſton, to the moſt exact obedience, it would be unjult to impute 
fauies of to the nation, or to the ſovereign, all the faults of the citizens, 


. . - 
An We caught not then ta ſay in general, that we have received 


duals. | >=. 3 
| an injury from a nation, becouſe we have received it from one 
of its members. 

Ty er But if a nation, or its leader, approves and ratifies the fact com- 
approves mitted by a citizen, it makes the act its own: the offence 0ugn 
or ratifes then to be attributed to the nation, as the author of the true n- 
them. jury, of which the citizen is, perhaps, only the inſtrument. 

§ 76. If the offended ſtate keeps the guilty in his power, he man, 


The con without difficulty, puniſh him, and oblige him to make ſatistac- 
duct to ob- 22. | 8 
lerved by tion. If the guilty eſcape and returns into his own country, 
the olſcud- juſtice may be demanded from his ſovereign. 
ed. And ſince this laſt ought not to ſuffer his ſubjects to mo!: 1: 
. — the ſubjects of others, or to do them an injury, much leſs ſhou!1 
of the ag. he permit them audaciouſly to offend foreign powers: he ougit 
tre tors ſo- to oblige the guilty to repair the damage, if that be poſſible, 4 
Verciga. - inflict on him an exemplary punithment, or, in ſhort, according 
to the nature of the cafe, and the circumſtances attending it, to 
deliver him up to the offended Rate, there to receive juſtice. 
This is pretty generally obſerved with reſpect to great crimes, or 
ſuch as are equally contrary to the laws, and the tafery of all na- 
tions, Afﬀatiins, incendiaries, and robbers, ate ſeized every 
where, at the deſire of the ſovereign in the place where the crime 
' 7 was 


| 
| 


to rend-r him ſubje:t to the penalty of his crime, the offended 
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was committed, and delivered up to his juſtice. They go fill 
farther in the ſtates that are more ſtricily related by friendſhip 
and go d neighbourhood : in the caſe of thoſe who commit com- 
mon crimes they are proſecuted by the civil power, and obli- 

ed to make reparation, or to ſuffer a flight civil puniſh- 
ment; the ſubject of cwo neighbouring ſtates are reciprocaily 
obliged to appear before the magiſtrate of the place, where they 
are accuſed of having failed in their duty, upon a requintion of 
that magiitratc, called Letters Rogatory, they are cited according 
to law, and obliged to appear before their own magiſtrates: an 
admirable inſtitution, rom which many neighbouring fates live 
together in peace, and ſeem to form only one republ:c ! This is 
in force throughout all Switzerland. As ſoon as the Letters 
Rogatory are prepared in form, the ſuperior of the accufed ought 
to let chem take effect; it is not for him to know whether the 
accuſation be true or fulſe ; he ought to preſume on the jultice of 
his nc1ghvour. and not to break, by his diſtruſt, an inſtitution fo 
proper to preſerve good harmony between them: however, if by 
conſtant experience he finds that his ſubjects are diſturbed by the 
neighbouring magiſtrates, who call them before tneir tribunals, 
eis doubtlets permitted to think of the protection he owes to his 
pe ple, and to refuſe the rogatorics il they have given him a 
reaſon for the abuſe, and entirely removed it. But he allo is to 
alledge his reaſons, and to ſet them in a fair light. 

The ſovereign who refuſes to cauſe a reparation to be made 
of the damage cauſed by his ſubject, or to punich the guilty, or, 


accomplice in the injury, and becomes reſponſible for it. But if 


I51 


$ 77. 
lf "i refuſes 
. 1 k "CME... E ju ice, he 
in ſhort, to deliver bim up, renders himſelf in fome meaſure an — 
lumicil a 


he delivers up, either the goods of the guilty, or makes a te- ſhare of the 


compence, in caſes that will admit of reparation, or the perſon, 
has nothing farther to demand from him. King Demetrius 
having delivered to the Romans thoſe who had killed their am- 
baflador, the ſenate feat them back, refolving to reſerve to theme 
ſelves the liberty of pur.iining that crime by revenginy it on the 
king himſelt, or on his dominions . If this was really the cafe, 
and if the king had no ſhare in the aſſaſſination of the Roman 
ambaſſador, the conduct of the ſenate was very unjuſt, and only 
worthy of men who tought a pretence to cover their ambitious 
enterpriſes. 

In ſhort, there is another caſe where the nation in general, is 


tault and 
Hence. 


$ 8. 


guilty of the baſe attempt of its members. This is when by its Auster 


manners, or the maxims of its government, it accuſtoms and au- 
thoriſes its citizens to plunder, and uſe ill foreigners indifferently, 


winch the 
nano!“ 


or to make inroads into the neighbouring count ies, &c. Thus the gulyotthe 


nation of the 'Jibecks is guilty of all the robberies committed by _ 


* Sce Polybius, quoted by Bau beyrac, in his notes on Grotius, Book III. Chap. 
XXIV, $ vn. 
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the individuals of which it is compoſed. The princes whoſe ſub. 
jects are robbed and mailacred, and whoſe lands are infeſted b 
theſe robbers, may juſtly puniſh the entire nation. What do [ 
ſay? All nations have a right to enter into a league againſt ſuch a 
people, to repreſs them, and to treat them as the common ene- 
mies of the human race. Chriſtian nations have no leſs a right 
to unite againſt the barbarous republics, in ordrr to deltroy thoſe 
haunts of pirates, among, whom the love of plunder, or the fear of 
a juſt chaſtiſe ment, are the only rules of peace and war. But the 
corſairs have the prudence to reſpect thoſe who ate moſt able to 
chaſtiſe them; and the nations who know how to enjoy freely a 
rich commerce, are not ſorry at its being out of the power of 
others. 


CHAP. VI. 
Of the Domain in regard to different Nations. 
E have explained in Chap. XVIIL Book I. how a nation 


poſſeſſes a country and occupies its domain and goverment, 
er 5 This country, wich every thing included in it, becomes the pro- 
dect o: the perty of the nation in general. Let us now ſce what are the di- 
don a fects of this property, with reſpect to other nations. Ihe full de- 
main is neceſſarily a proper and excluſive right: for it I have a 
full right to liſpoſe of a thing as I pleaſe, it tollovs from then, 
that others have no right to it at all; ſince if they had any, | 
could not freely diſpoſe of it. The particular domain of tic 
citizens may be limited and reſtrained ſeveral ways by thx 
laws of the ſtate, as it always is by the eminent domain of tus 
ſovereign ; but the general domain of the nation is tull and ab- 
ſolute, ſince its authority over the land cannot be limited : i: 
excludes all right on the part of ſtrangers. And as the rights c. 
a nation ought to be reſpected by all others (& 64.) none can pra- 
tend to any with reſpect to the country that belonas to that natir!, 
nor ought to diſpoſe of it, without its conſent, any more than of 

every thing clte contained in the country. 
980. The domain of the nation extends to every thing it poſſoſſes by 
— a juſt title: it comprehends its ancient and original puſſetlions, 
hended in and all its acquiſitions made by meags juſt in themſelves, or te— 
the domain ceived as ſuch by nations; concethonggpurchalcs, conqueſts made 
of a nation. in a war carried on in form, &c. And by its poſſeſſions, we 
ought not only to underſtand its lands, tut all the rights it enjoys. 
5 Br. The goods even of the individuals, Ii their totality ought two 
er be conſidered as the goods of the wal in regard to other ſtats. 
zens, are T hey, in ſome ſort, really belong to it from the right it has over 
the goodsof the goods of its citizens, becauſe they make a part of the ſum total 
hear ane 7 of its riches, and augment its power; and becauſe the nation has 
4. an intereſt in the protection it owes to its members. In ſhort, it 
dations. cannot be otherwiſe, ſince nations act and treat together in a body 
in their quality of political ſocieties, and are conſidered as fo many 
moral perſons, All thoſe who form a ſociety, a nation, bein; 
con- 
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conſidered by foreign ſtates, as making only one whole, one ſingle 
perſon : all their wealth together can only be conſidered as the 
wealth of that ſame perſon. And this is fo true, that each politi- 
cal ſociety may, if it pleaſes, eſtabliſh a community of goods, 
as Campanella did in his republic of the ſun. Others wili not 
enquire, what it does in this reſpect : its domeſtic regulations 
make no change in its rights with reſpect to ſtrangers, nor in the 
manner in which they ought to conſider the totality of its goods 
in what way ſoe ver they are poſſeſſed. 

From an immediate conſequence of this principle, if a nation 
has a right to any part of the goods of another, it has a right in- 
ditferently to the goods of the citizens of that part, till the diſ- 
charge of the obligation. This maxim is of great uſe, as ſhall be 
afterwards ſhe vn. ä 

The general domain of the nation over the lands it inhabits is 
naturally connected with the empire: for eſtabliſhing itſelf in a 
vacant country, the nation, certainly, did not pretend to have the 
leait dependence there on any other power : and how ſhould an 
independent nation avoid having authority at home ? Thus we 
have alteady obſerved (Book I. F 205.) that in poſſeſſing a 
country, the nation is preſumed to poſſeſs at the ſame time its go- 
vernment, We ſhall here proceed farther, and ſhew the natural 
connection of theſe two rigits in an independent nation. How 
ſhould it govern itſelf at its pleaſure in the country it inhabits, if 
it cannot truly and abſolutely diſpoſe of it? And how ſhould it 
have the full and abſolute domain of the place in which it has no 
command? Another's fovere:gaty, and the right it comprehends, 
mult take away its freedom of diſpoſal. Add to this, the eminent 
domain which conſtitutes a part of its ſovereignty (Book I. § 244.) 
and you will the better perceive the intimate connection there is 
between the domain and the empire of the nation, Thus what is 
called the high domain, wiich is nothing but the domain of the 
body of the nation, or of the ſovereign who repreſents it, is every 
where conſidered as inſeparable from the ſovereignty. The 
uſe/u! domain, or the domain reduced to the rights that may be- 
long to a particular perſon in the ſtate, may be leparated from the 
empire: and nothing pievents the pothbility of its belonging to a 
nation, in places that are not under it obedience. Thus many 
ſovereigns have fiefs, and other properties, in the lands of another 
prince: they therefore poſſeſs them in the manner of individuals. 

The empire united to the domain, eſtabliſhes the juriſdiction of 
the nation in its territories, or the country that belongs to it, It 
is that, or its ſovereign, who is to exercite juſtice in all the places 
under his obedience, to take cognizance of the crimes commit- 
ted, and the differences that ariſe in the country. 

Other nations ought to reſpect this right. And as the admi- 
niſtration of juſtice neceſſarily requires that every definitive ſen- 
tence, regularly pronounced, be eſteemed juſt, and executed as 
ſuch ; as ſoon as a cauſe in which foreigners find themſelves in- 
tereſted, has been decided in form, the ſovereign of the defendants 
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cannot hear their complaints. To undertake to examine the 
Juſtice of a definitive ſentence, 1s to attack the juriſd ction of him 
who has paſt it, The prince ought not then to interfere in the 
cauſes of his ſubjects in foreign countries, and to grant them bis 
proteCtion, excepting in the caſes of a refuſal of juſtice, palpable 
and evident i, juſtice, a n-anifclt violation of rules and forms or, 
in ſhort, an odious diſtinction made to the prejudice of his tub. 
jects, or of foreigners in general. The court cf England has 
eſtablithed this maxim, with great ſtrength of evidence, on occa. 
ſion of the Pruſſian veſſels ſeized and declared good prizes during 
the laſt war . What is here ſaid has no relation to the merit of 
that particular cauſe, ſince it depended on facts. 

In conſequence of theſe rights of juriſdiction, the d- cifions made 
by the judge of the place within the extent of his power ought to 
be reſpected, and to be in force among foreigners For cxample, 
the judge of the domicil is to nominate tutors and guardians ivr 
minors and idiots. The law of nations, which has an eye to the 
common advantage and the good harmony of nations, will then 
have this nomination of a tutor or guardian be valid, and acknow- 
ledged in all countries where the pupil may have any concern, 
Uſe was made of this maxim in the year 1672, even with reſpect 
to a ſovereign. The Abbe of Or eans, ſovereign prince of 
Neufchatel in Switzerland, being incapable of mai aging his own 
aftairs, the king of France gave him tor a guardian, his mother 
the ducheſs dowager Longueville. The ducheſs of Nemours, 
the liſter of that prince, pretended to the guardianſhip for the 
principality of Neufchatel : but the title of the duchefs of Lon- 

neville was acknowledged by the three ſtates of the country, 
Her advocate founded her right on that princeſs's being eſtabliſh- 


ed guardian by the judge of the place f. This vas applying a 


Juſt principle very ill: the domicil of the prince could be no 
where but in his ſtate, and the authority of the duchels of Lon- 
gueville became firm and lawful at Neutchatel, only by the decres 
of the three ſtates, who alone had a right to chule a guardian for 
their ſovereign. | 

In the ſame manner the validity of a teſtament, as to its form, 
can only be decided by the judge of the domicil, whoſe ſen— 
tence delivered in form ought to be every where acknow- 
ledged. But without affecting the validity of the teſtament itſclſ, 
the bequeſts contained in it may be diſputed before the judge of 
the place where the effects are ſituated, becaufe thoſe effects can 


only be difpofed of conformably to the laws of the country. 


Thus the fame Abbe of Orleans we have juſt mentioned, having 
appointed the Prince of Conti his univerſal legatee, the three 
liates of Neuſchatel gave the inveſtiture of the principality to the 
ducheſs of Nemours, without ſtaying till the parliament of Paris 


* See the report made to the king of Great Britain by Sir G:orge Lec, Dr. Paul, 
S. Due Ryder and Mr. Murray. This is an excellent picce va the law Gi vations. 
t Memoirs of Mad. the Ducheſs of Longueville; 21670. 


had 
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had pronounced their deciſion on the queſtion of two teſtaments 
oppoſed to that of the Abbe of Orleans: declaring that the ſo- 
vereignty was unalienable. Beſides, it might ſtill be ſaid on this 
occation, that the domicil of the prince could be no where but in 
the ſtare, 

Every thing included in the country belonging to the nation, 86. 
and nobody beſides itſelf, or he to whom it has devolved its right, OE 
being able to diſpoſe of it (F 79 ); if it has left uncultivated and ti ated E 
deſert places in the country, no perſon whatſoever has a right to places. 
take poſſeſſion of them without its conſent. Though it does 
not make actual uſe of them, theſe places belong to it; it has an 
intereſt in preſerving them for future uſe, and ought not to be 
accountable to any perſon for the manner in which it makes uſe 
of its property, *Tis proper to recollect here, what we have ob- 
ſerved above (Book I. § 81 ); no nation can lawfully appro- 
priate to itſelf a too difproportioned extenſive country, and reduce 
other nations to want ſubſiſtence, and a place of abode, A Ger- 
man chief in the time of Nero ſaid to the Romans, “ As heaven 
« belongs to the Gods, fo the earta is given to tne human race : 
deſert countries are common to all“: by which he would let his 
proud conquerors know, that they had no right to reſerve and ap- 
propriate to themſelves a country which they left deſert. The 
Komans had laid waſte a chain of countries along the Rhine to 
cover their provinces from the incurſions of the barbarians. This 
German's remonſtrance would have had a good foundation, had 
the Romans preteaded to keep without reaſon a vaſt country which 
was of no uſe to them: but theſe lands which they would not 
ſuffer to be inhabited, ſerving as a rampart againſt ſavage nations, 
were of extraordinary uſe to the empire. 

When there is not this fingular circumſtance, it is equally 8 85. 
2zreeable to the dictates of humanity, and to the particular ad- The duty of 
vantage of the fate, to give theſe deſert places to ttrangers who eee 
are willing to clear the land and to render it valuable. Ihe be- lu cel. 
neticence of the ſtate thus turns to its own advantage; it acquires 
new ſubjects, and augments its riches and power. This is the 
practice in America; and by this wiſe method, the Englith have 
carried their ſettlements in the new world to a degree of power, 
which has conſiderably increaſed that of the nation. Thus the 
king of Pruſſia alſo endeavours to repeople ais ſtates laid walte 
by the calamities of ancient wars. 

The nation that poſſeſſes a country is at liberty to leave in the * 88. 
primitive communion certain things that have not yet had a mal- CO 
ter, or of appropriating to itſelf the right of poſſeſſing thoſe things, n — * 
as well as any other advantage for which that country is com e- have not 
nient. And as ſuch a right is of uſe, it is, doubtleſs, preſumed, Y** found 

' . . . « mallcr, 
that the nation reſerves it to itfelf, It belongs to it then, to the 


* Sicut calum Dit, ita terras gener mertalium datas ; quaque vacid, eas Publicas g. 
Tacit, 
exclue 
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excluſion of ſtrangers, unleſs its laws expteſely declare otherwiſe, 
as thoſe of the Romans, which left wild beaſts, fich, &c. in tne pri- 
mitive communion. No foreigner has then a natural right tg 
hunt or fiſh in the territories of the ſtate, to appropriate to him. 
ſelf a treaſure found there, &c. 
$ 89. Nothing hinders a nation, or ſovereign, if the laws permit, ty 
o have the power of granting ſeveral privileges in his territories to 
other na- another nation, or in general to ſtrangers; every one being 1}. 
tions. to diſpoſe of his property, as he thinks proper. Thus ſeveral ſo— 
vereigns in the Indies have granted to the trading nations of Eu— 
rope the tight of having factories, forts, and even fortretles an! 
garriſons in places within their dominions, We may ia the 
ſame manner give the right of fühing in a river, or on th; 
coaſt, that of hunting in the foreſts, &c. and when once these 
rights have been validly ceded, they conſtitute a part of the po 
ſeſſions of him who has acquired them, and ought to be reſpectel 
in the ſame manner as his ancient poſleſſions. 

890. Whoever agrees that robbery is a crime, and that we are not 
— — mas Kg allowed to ſeize by force the goods of another, will acknowledge, 
drive a na- Without any other proof, that no nation has a right to chate an- 
tion out of ther people from the country they inhabit, in order to ſettle in it 
— dich themſclves : for notwithſtanding the extreme inequality to be 
kabits found in climatesandlands, every people ought to be contented with 

that which is fallen to their ſhare. Will che conductors of nations 

deſpiſe a rule that conſtitutes all their ſafety in civil ſociety ? Let 

this ſacred rule be entirely forgotten, and the peaſant will quit his 

thatched cottage to invade the palaces of the great, or the de- 

lightful poſſeſſions of the rich "The ancient Helvetians, diſcon— 

tented with their native ſoil, burnt all their habitations, and 

marched forward, ſword in hand, to ſettle in the fertile countries 

on the ſouth of Gaul. But they received a terrible leſſon tron 

a Conqueror more able, and ſtill leſs juſt, than they: Czfar deten. 

ed them, and ſent them back into their own country, Their po 

terity, however, more wiſe than they, conhned their views to the 

preſervation of the lands, and the independence they had receive! 

from nature; they lived contented, and the labour of free hai! 
counter-balanced the ſterility of the ſoil. 

97. There are conquerors who, aſpiring after nothing but enlargin; 

Nor extend the bounds of their dominions, without driving out the inhabitants 

3 from the country, content themſelves with ſubduing them: a 

of empire. Violence leſs barbarous, but not leſs unjult : in ſparing the wealth 

of the individuals, they ſeize all the rights of the nation, and tie 


ſovereign. 
1 Since the leaſt uſurpation over the territory of another is an 
oſterritories injuſtice; in order to avoid being expoſed to it, and to 


ought to be prevent every ſubject of diſcord, every occaſion of quarrel, the 
carefully ſimits of territories ought to be marked out with clearneſs and 
erde. preciſion, If thoſe who drew up the treaty of Utretcht had ap- 

plied on ſo important a ſubject all the attention it deſerved, we 


ſhould not ſee France and England in arms, in order to decide 
; by 
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by a bloody war, what are the bounds of their poſſeſſions in 
America: but ſome obſcurity, ſome uncertainty, is often delign- 
edly left in conventions, to furnifh the means of a rupture. An 
unworthy artifice in a tranſaction wherein good faith alone ought 
to preſide ! We have alſo feen commitlaries endeavour to ſurpriſe 
or corrupt thoſe of a neighbouring ſtate unjuſtly, to gain for their 
maſter ſome leagues of territory, How can princes or miniſters 
allow themſelves in practices that would diſhonour a private 
man ? 

They ought not only to be far from uſurping the tecritory of 


Per , $93 
another; they ſhould alſo reſpect it, and abſtain from every act of the vie- 
lation of 
territory. 


contrary to the rights of the ſovereign: for a foreign nation 
can claim no right to it (§ 79.) Lhey cannot then, without 
doing an injury to the ſtate, enter ſword in hand into his terri- 
tories in purſuit of a criminal, and take him from thence. This 
is at the ſame time injuring the ſafety of the ſtate, and offending 
againſt the rights of the empire, or the ſupreme authority of the 
ſovereign. his is what is called a violation of territory ; and 
among nations there is nothing more generally acknowledged as 
an injury that ought to be repelled with vigour, by every ſtate 
that would not ſuffer itſelf to be oppreſſed. We ſhall make uſe 
of his principle in ſpeaking of war, which gives occaſion for many 
queſtions on the rights of territory, 

The ſovereign may forbid the entrance of his territory either in 


perſons, or on account of certain affairs, according as he ſhall 
find it moſt for the advantage of the ſtate. There is nothing in 
all this, that does not low trom the rights of the domain an 
the empire : every one is obliged to pay a refpect to the prohibi- 
tions; and he who dares to violate it, incurs the penalty decreed 
to render it effectual. But the prohibition ought to be known, 
as well as the penalty annexed to the diſobedience: thoſe who 
are ignorant of it, ought to be informed when they make 
their appearance, in order to enter the country. Formerly 
the Chineſe, fearing leſt the commerce of ſtrangers ſhould 
corrupt the manners of the nation, and make an alteration 
in the maxims of a wile, but ſingular government, forbade 
all people entering the empire: a prohibition that was not 
at all inconſiſtent with juſtice, provided they did not te- 
fuſe the ſuccour required by humanity, to thoſe whom a tempeſt 
or ſome neceflity obliged to appear on their frontiers, It was 
ſalutary to the nation, without injuring the rights of others, or 
even the duties of humanity which permit us, in caſe of compe- 
tition, to prefer ourſelves to others. 

If two or many nations difcover and poſſeſs at the ſame time 


but if they cannot agree, each will have the right of empire and 
domain of the parts in which they firſt fertled, 
An 


9.5. 
f a h Ot a lan 
an iſland or any other deſert land without a maſter, they ought ,,q.m.4 by 
to agree between themſelves, and make an equitable partition; ſeveral na- 
tions at the 
ſame time. 
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An independent private perſon, whether he has been driven 
from his country, or whether he has legally quitted it of himſelf, 
may ſettle in a e which he finds without a maſter, and 
there poſſeſs an independent domain. Whoever would afterwar; 
make himſelf maſter of the entire country, could not do it with 
juſtice, without reſpecting the rights and independence of this 
perſon. But if he himſelf finds a ſufficient number of men why 
are willing to live under his laws, he may form a new ſtate with. 
in the country he has diſcovered, and poſſeſs there both the do- 
main and the empire, But if this private perſon arrogates to 
himſelf alone an excluſive right to a country, in order to be a 
monarch there without ſubjects, people will juſtly laugh at his 
vain pretenſions: a fooliſh ang ridiculous poſſeſfon can produce 
no real right. 

There are alſo other means by which a private perſon may 
found a new ſtate. Thus in the eleventh century, ſome gentle. 
men of Normandy founded a new empire in Sicily, after having 
conquered it from the common enemies of Chriſtendom. The 
cuſtom of the nation permitted the citizens to quit their country, 
in order to ſeek their fortune elſewhere, 

When many independent families are ſettled in a country, they 
poſſeſs the free domain, but without empire, ſince they do not 
form a political ſociety. Nobody can ſeize the empire of this 
country: ſince this would be to make theſe families ſubjects in 
ſpite of themſelves, and no man has a right to command men wha 
are free born, if they do not voluntarily ſubmit to him. 

If theſe families have fixed ſettlements, the place each poſ- 
ſeſſes properly belongs to that family: the reſt of the country, of 
which they make no uſe, being left in the primitive communion, 
belongs to the firſt poſſeſſor. Whoever would ſettle there, may 
lawfully take poſſeſſion of it. 

Families wandering in a country, as the nations of ſhepherds 
who paſs over it, according as their wants require, poſſeſs it in 
common; it belongs to them excluſively of all other nations, 
and we cannot without injuſtice deprive them of the countries 
that are appropriated to their uſe, But let us here recollect 
what we have ſaid more than once (Book I. 81, and 209. 
Book II. F 86.), the Indians of North America had no right to 
appropriate all that vaſt continent to themſelves : and provided that 
people are not reduced to want land, others might, without in- 
juſtice, ſettle in ſome parts of a region which they were not in a 
condition to inhabit entirely. If the Arabian thepherds reſolved 
carefully to cultivate the land, a lcfs ſpace might be ſufficient tor 
them. In the mean time, no other nation has a right to reduce 
their bounds, unleſs it be under an abſolute want of land. For, 
in fine, they poſieſs their country, they make uſe of it after their 
manner, they reap from it an advantage ſuitable to tneir manner 
of life, and in hien they receive laws from no one, In a caſe 
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of preſſing neceſſity, I think, people may, without injuſtice, ſettle 
in a part of this country, on teaching the Arabs the means of ren- 
dering it, by the cultivation of the carth, ſufficient for their wants, 
and thoſe of the new inhabitants. 

It may happen that a nation may be contented with poſſeſſing 3 98 
only certain places, or appropriating to itſelf certain rights in a Pofieſon 
country that has not a maſter, and be little defirous of poſſeſſing of certain 
the whole country, In this caſe, another may take what the firit —— 
has negle-ted 3 but this cannot be done without allowing them an ig rights 
entire and abſolute independence with reſpect to all the rights ac- in a vacaut 
quired by the firſt, In this caſe, it is proper that a regulation unt. 
ſhould be made by a convention, and this is ſeldom omitted among 


civilized nations. ; 
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Rules with reſped to Foreigners. 
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WE have already treated (Book I. H 213.) of the inhabitants, 3 ,, 
or of the men who re{ide in a country where they are not The gene- 

citizens We ſhall only treat here of the 2 who paſs or ral idea of 

ſojourn in a country for the management of their affairs, or in 2 f. ©O"<*® 


4 +> as 
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quality of mere travellers. The relation that ſubſiſts between ought toob- 
them and the ſociety in which they are found, the ends for which _ to- 
Wards 


they travel and retide there, the duties of humanity, the rights, the 
intereſt, and the ſafery of the ſtate which receives them, the rights 
of that to which they belong; all theſe circumſtances, combined 
and applied according to caſes and circumſtances, ferve to deter- 
mine the conduct that ought to be obſerved toward them, which 
conſtitutes right and duty, with regard to them. But the inten- 
tion of this chapter 1s not ſo much to ſhew what humanity and 
juſtice require towards ſtrangers, as to eſtabliſh the rules of the 
law of nations on this ſubject ; rules tending to ſecure the rights 
of cach, and to hinder the repoſe of nations being diſturbed by the 


ſtranger. 


Since the lord of the territory may forbid its being entered 8g rc. 
when he thinks proper (S 9.4.) he has, doubtleſs, a power to make Of die en- 
the conditions on which he will admit of it. This, as we have — ny 
already ſaid, is a co ſequence of the right of domain. Can it be 
— to add, that tne maſter of the territory ought here to re- 
ſpect the duties of humanity? ' Lis the ſame with reſpect to all 
rizhts ; the proprietor may freely uſe them, and he does no injury 
to any perſan by making uſe of them; but if he would be free 
from all guilt, and keep his conſcience pure, he will never make 
any other uſe of them but ſuch as is mo{t conformable to his duty. 

We ſpeak here in general of the rights which belong to the lord of 
the country, reſerving for the following chapter the examination 
of the caſes in which he cannot refuſe an entrance into his ter- 

ritory 3 
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ritory; and we ſhall ſee in Chap. X. how his duty towards 20 
mankind on other occaſions obliges him to permit the paſſage into, 
anda reſidence in, his ſtate. 

If the ſovereign annexes ſome particular conditions to the per. 
miſſion of entering into his territories, it ought to be done in ſuch 
a manner, that ſtrangers may be informed of it, when they preſent 
themſclves on the frontier. There are ſtates, as China, and 
Japan, into which all foreigners are forbid to penetrate, without an 
expreſs permiihon : but in Europe the acceſs is every where tre: 
to every perſon who is not an enemy of the ſtate, except in lone 
countrics to vagabonds. 

But even in the countries where every ſtranger freely enter, 
the ſovereign is ſuppoſed to allow him acceſs, only upon this taci: 
condition, that he be ſubject to the laws; I mean the general law; 
made to maintain good order, and which have no — to the 
title of citizen, or of ſubject of the ſtate. "The public ſafety, the 
rights of the nation, and of the prince, neceſſarily require this con- 
dition ; and the ſtranger tacitly ſubmits to it, as ſoon as he enter; 
the country, as he cannot preſume on having acceſs upon any 
other footing. The empire has the right of command in th: 
whole country, and the laws are not confined to regulating the 
conduct of the citizens among themſelves ; but they determin: 
what ought to be obſerved by all orders of people throughout th; 
whole extent of the ſtate, 

In virtue of this ſubmiſſion, the ſtrangers who commit a faut 
ought to be puniſhed according to the laws of the country. The 
end of pains and penalties is to render the laws reſpected, and to 
maintain order and ſafety, 

From the ſame reaſon, the diſputes that may ariſe between the 
ſtrangers, or between a ſtranger and a citizen, ought to be ter- 
minated by the judge of the place, and alſo according to the law: 
of the place. And as the diſpute properly ariſes from the refufa! 
of the defendant, who pretends not to owe what is demanded 6: 
him ; it follows from the ſame principle, that every defendant ought 
to be proſecuted before his judge, who alone has a right to con- 

{train or condemn him. "The Swiſs have wiſely made this rule 
one of the articles of their ailiance, in order to prevent the quar- 
rels that might ariſe from abuſes that were formerly too frequen: 
in relation to this ſubject. The defendant's judge is. the judge of 
the place where this defendant has his domicil, or that of the place 
where the defendant is, when any fudden difficulty ariſes, provide 
it does not relate to an eſtate in land, or to a right annexed to fach 
an eſtate. In this laſt caſe, as theſe poſſeſſions ought to be enjoy 
ed according to the laws of the country where they are fituated, 
and as the right of granting the poſſeſſions is veſted in the fuperi»! 
of the country, the diſputes relating to them can only be decided it 
the ſtate on which they depend. 

We have already thewn in (§ 84.) how the juriſdiction of a na. 
tion ought to be reipected by the other fovereigns, and in what 
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caſes only, they may interfere in the cauſes of their ſubjects in 
foreign countries. i 

The ſovereign ought not to grant an entrance into his ſtate to 4 103. 
make ſtrangers fall into a ſnare : as ſoon as he receives them, he The pro- 
engages to protect them as his own ſubjects, and to make them — 
joy, as much as depends on him, an entire ſecurity, Thus we ſee gers. 
that every ſovereign, who has given an aſylum to a ſtranger, conſi- 
ders himſelf no leſs offended by an injury that may be done to him, 
than he would be by an act of violence committed on his own 
ſubject. Hoſpitality was in great honour among the antients, and 
even among barbarous nations, ſuch as the Germans. Thoſe ſa- 
vage people who treated ſtrangers ill, that Scythian nation which 
ſacrificed them to Diana ®, were held in abhorrence by ail nations; 
and Grotius juſtly ſays + that their extreme ferocity cut them off 
from human fociety, All other nations had a right to unite their 
forces in order to chaſtiſe them. 

From a ſenſe of gratitude for the protection granted him, and 8 1. 

the other advantages he enjoys, the ſtranger ought not to con- The duties 
fine himſelf to the reipect due to the laws of the country; he u _ 
ougat to aſſiſt it upon occaſion, and to contribute to its defence, as 
much as his being a citizen of another ſtate may permit him. 
We ſhall fee elſewhere what he can and ought to do, when the 
country is engaged in a war. But nothing hinders his defending 
it againſt pirates or robbers ; againſt the ravages of an inundation, 
or the devaſtations of fire. Can he pretend to live under the pro- 
tection of a ſtate, and to participate in a multitude of advantages, 
without doing any thing for its defence, and to be a tranquil ſpev- 
tator of the dangers to which the citizens are expol.d ? 

Indeed he cannot be ſubject to the taxes that have only a rela- _$ 106. 
tion to the citizens z but he ouglit to contribute his ſhare to all the 8 
others. Being exempted from ſerving in the militia, and the tri- ſubject. 
bute deſtined for the ſupport of the rights of the nation, he will pav*® 
the duties impoſed upea proviſions, merchandiſe, &c, and, in a 
word, every thing that has only a relation to his relidence in the 
country, or to the affairs which brought him thither. 

The citizen or the ſubject of a ſtate who abſents himſelf for a $ 17. 
time, without any intention to abandon the ſociety of which he is 
2 member, does not loſe his privilege by his abſence : he preſerves member: of 
his rights, and remains bound by the fame obligations. Being re- mH ow 
ceived in a foreign country, in virtue of the natural ſociety, then. 
communication, and commerce, which nations are obliged to cul- 
tivate with each other, (Prelim. & 11. and 12. Book II. § 21.) 
he ought to be conſidered there, as a member of his own nation, 
and treated as ſuch, 


The ſtate, which ought to reſpect the rights of other nations, 8 (8. 
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and in general thoſe of all mankind, cannot arrogate to itſelf any has uo right 
power over the perion of a ſtranger, who does not become a ſub- _ — 
* 4 a . * * 4 p-r on v0 4 
ject by entering into the territory. The ſtranger cannot pretend — 
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to enjoy the liberty of living in the country without reſpecting the 
laws : if he violates them, he is puniſhable as the diſturber of the 
public peace, and being guilty with reſpect to ſociety ; but he is 
not obliged to ſubmit, like the ſubjects, to all the commands of the 
ſovereign : but if ſuch things are required from him as he is not 
willing to perform, he may quit the country, Free at all times tv 
leave it, the pcople have no right to detain him, except for a time, 
and from very particular reaſons ; as in a time of war, from the tear, 
leſt knowing the ſtate of the country, and the ſtrong places, he 
ſhould communicate his knowledge to the enemy. From the 
voyages of the Dutch to the Eaſt Indies we learn, that the kings 
of Corea forcibly detained the ſtrangers who were ſhipwrecked on 
their coaſt ; and Bodinus aſſures us *, that a cuſtom fo contrary to 
the law of nations was practiſed in his time in Æthiopia, and even 
in Muſcovy, This is wounding both the rights of private perſons 
and thoſe of the ſtate to which they belong. Things have been 
greatly changed in Ruſſia; a ſingle reign, that of Peter the Great, 
has placed that vaſt empire in the rank of civilized nations. 

The property of an individual does not ceaſe to belong to him 
on account of his being in a foreign country, and it ſtill is a part 
of the totality of the wealth of his nation (§ 81.) The preten- 
ſions which the lord of the territory might form in reſpect to the 
wealth of a foreigner would be then equally contrary to the rights 
of the proprictor, and to thoſe of the nation of which he is a 
member. ; 

Since the ſtranger remains ſtill a citizen of his country, and a 
member of his own nation (F 107.), the wealth he leaves at his 
death in a foreign country ought naturally to devolve to thoſe who 
are his heirs according to the laws of the ſtate of which he was a 
member. But this general rule does not prevent the immoveabic 
effects following the diſpoſition of the laws of the country where 
they are ſituated (ſce & 103). 

As the right of bequeathing by will, or of diſpoſing of his for- 
tune, in caſe of death, is a right reſulting from property, it can- 
not, without injuſtice, be taken from a ſtranger. The ſtranger 
has then, by natural right, the liberty of making a will. But it is 
aſked, by what laws he is obliged to regulate himſelf either in the 
form of his teſtament or in the diſpoſal of his property? 1. As 
to the form or ſolemnitics appointed to ſettle the validity of a will, 
it appears that the teſtator ought to obſerve thoſe that are eſtabliſh- 
ed in the country where it is written, unleſs the laws of the ſtate of 
which he is a member, otherwiſe ordain : in every caſe he will be 
obliged to follow the formalities the laws preſcribe, if he would, 
with validity, diſpoſe of the wealth he poſſeſſes in his own country. 
I ipeak here of a teſtament to be opened in the place where the per- 
ſon dies; for if a traveller makes his will, and ſends it ſealed up 
into his own country, it is the ſame as if it had been written there, 
and ought to follow the laws of it. 2. As to the bequelts them- 
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ſelyes, we have already obſerved, that thoſe which relate to im- 
moveabies ought to be conformable to the laws of the country 
where thoſe immoveables are ſituated, The foreign teſtator can- 
not diſpoſe of the goods moveable or immoveable which he poſ= 
ſeſles in his own country, otherwiſe than in a manner conformable 
to the laws of the fame country, But as to moveable goods, 
ſpecie, and other effects which he pollefſes ciſewhere, which he 
has with him, or which tollow his perfon, we ought to diſtinguiſh 
between the local laws, that do not extend beyond the territory, 
and the laws that have a relation to the rank of a citizen. The 
ſtranger remaining a Citizen of his country, he is always 
bound by theſe laſt laws, wherever his is placed, and he ought to 
conform to them in the diſpoſal of his natural goods, and all his 
moveables whatſoever. Ihe laws of this kind made in the coun- 
try where he is placed, and of which he is not a citizen, are of not 
force with reſpect to him. Thus a man who makes his will, and 
dies in a foreign country, cannot deprive his widow of the part of 
his moveable effects affigned to that widow by the laws of the 
country. A Geneveſe obliged by the law of Geneva to leave a 
portion to his brothers or his couſins, if they are his next heirs, 
cannot deprive them of it by making his will in a foreign country, 
while he remains a citizen of Geneva: but the ſtranger dying at 
Geneva, is not obliged, in this reſpect, to conform to the laws of 
the republic. The caſe is quite otherwiſe with reſpect to local 
laws : they regulate what may be done in the territory, and do 
not extend beyond it. The teſtator is no longer ſubject to them 
when he is out of the territory, and they do not affect that part of 
his wealth which is alſo out of it. The ſtranger is obliged to ob- 
ſerve theſe laws in the country where he makes his will, with re- 
ſpect to the goods he poſſeſſes there. "Thus an inhabitant of 
Neufchatel, to whom intails are forbidden, in his country, with 
reſpect to the goods he poſſeſſes there, freely makes an intail of 
the eſtate he poſſeſſes out of the juriſdiction of the country, if he 
dies in a place where intails are allowed ; and a foreigner making 
a will at Neufchatel could not make an intail of even the move- 
able goods he poſſeſſes there; if we might not always ſay, that his 
moveable goods are excepted by the ſpirit of the law. 

What we have eſtabliſhed in the three preceding ſections, is 


ufficient to ſhew, with how little juſtice the treaſury, in ſome o 
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by which foreigners are excluded from all inheritances in the ſtate, 
either with reſpect to the goods of a citizen or to thoſe of an alien, 
and therefore they cannot be conſtituted heirs by will, nor receive 
any legacy. Crrotius juſtly obſerves, that this lav was made in the 
ages when foreigners were almoſt conſidered as enemies *. When 
even the Romans were become a very politeandlearned people, they 
could not accuſtom themſelves to conſider foreigners as men who 
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had a right to the (ame privileges as they themſelves enjoyed 
« The people, ſaid Pomponius the civilian, with whom we have 


c neither friendſhip, nor hoſpitality, nor alliance, ate not our 


« enemies: yet if the things that belong to us fall into their pf. 
te ſeſſion, and they are the proprictors of them, freemen become 
& their flaves; and they are on the ſame terms with reſpect to 
« us *.“ We muit believe that fo wiſe a people only preſerved 
ſuch inhuman laws from a neceſſary retaliation, as they could have 
no other reaſon for it. from barbarous nations with whom they had 
no connection nor any treaty, Bodiaus ſhews + that the rights 
of Eſcheatage are derived from theſe worthy ſources. It has been 
ſucceſſively ſoftened, or even aboliſhed, in moſt civilized ſtates, 
The emperor Frederic II. firſt aboliched it by an edi, which 
permitted all fore:gners dying within the limits of the empire, ie du 
pc ſe of their ſubſtance by teſtament, or if they died inteſtate, to he 
their nearc/t relations for heirs t. But Bodinus complains that 
this edict was but badly executed. Why does there {till remain 
any veſtiges of ſo barbarous a law in Europe, which is now fo en- 
lightened and fo full of humanity ? Ihe law of nature cannot ſuſ- 
fer it to be put in practice, but by way of retaliation. This is the 


uſe made of it by the king of Poland in his hereditary ſtates : th 
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right of Eſcheatage is eſtabliſhed in Saxony: but the ſovereign is 
ſo juſt and equitable, that he makes uſe of it only againſt the nations 
that conſider the Saxons as ſubject to them, 

The right of foreign duties is more conformable to juſtice and 
the mutual obligation of nations. We give this name to the 
right by virtue of which the ſovereign retains a moderate part of 
the goods, either of the citizens or foreigners, ſent out of his tet- 
ritories to paſs into the hand of ſtrangers. As the carrying away 
of theſe goods is a loſs to the ſtate, it may juſtly receive an equit- 
able recompence. 

Every ſtate has the liberty of granting or refuſing foreigners the 
power of poſſeſſing lands or other immoveable goods within its 
territory. If it grants them theſe privileges, theſe kind of 
poſſeſſions belonging to foreigners, remain ſubject to the jurildic- 
tion, and the laws of the country, and to the tame taxes as the 
reſt. The government of the ſovereign extends over the whole ter- 
ritory, and it would be abſurd to except ſome parts from it, on ac- 
count of their being poſſeſſed by foreigners. If the ſovereign does 
not permit aliens to poſſeis immoveables, nobody has a right to 
complain of it; for he may have very good reaſons for acting in 


this manner; and ſtrangers not being abletoclaim any right in his 


territories (& 79.), they ought not to take it ill, that he makes uſe 
of his power and of his rights in the manner which he thinks moſt 
for the advantage of the ſtate. And as the ſovereign may refuſe 
ſtrangers the power of poſſeſſing immoveables, he is doubtleſs at 
liberty to grant it only on certain conditions, 


®* Digeſt. Lib. XLIX. Tit. XV. De Captizis 7 Poſlimin. I make uſe of the pres 
dent de Monteſquieu's tranſlation in his Spirit of Laws. 
+ His Republic, Book I. Chap, VI. t bid. 
Nothing 
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Nothing naturally hinders foreigners contracting marriage in the 5 115. 
ſtate, But if theſe marriages are found prejudicial or dangerous ye" ig 
to a nation, it has a right, and it is even oblized to prohibit them, 
or to annex the permithon of them to certain conditions; and as it 
belongs to the nation or its fovercign to determine what appears 
moſt for the welfare of the (tate, other nations ought to acquieſce 
in what is in this reſpect appointed in a ſovereign ttate. Citizens 
are almoſt every where forbid to marry torcigners of a different re- 
lizion 3 and in many places of Switzerland, a citizen cannot mar- 
ry a foreign woman, unleſs he proves that the brings him in mar- 
nage a certain ſum fixed by the law. 


N 


Of the Rights which belong t2 al! Nations after the Iutraductian of 
Domain and Pr operty. 


IF obligation, as we have obſerved, gives a right to the things 8 116. 
without which it cannot be fulfilled ; every abſolute, necetfary, What are 
and indiſpenſible obligation produces in this manner rights equally iN 
abſolute, neceſſary, and that cannot be taken away. Nature im- cannot be 
poſes no obligations on men, without giving them the means of deprived. 

fulfilling them. "They have an abſclute right to the neceſſary uſe 
of theſe means: nothing can deprive them of this right, as no- 
thing can diſpenſe with their fulfilling their natural obligations. 

In the primitive communion, men had, without diſtinction, a $ 117. 
right to the ule of every thing, ſo far as it was neceſſary to diſ- —_ 2 
charge their natural obligations. And as nothing could deprive maimof the 
them of this right, the introduction of domain and property could primitive 
not take place without leaving to every man the neceſſary uſe of <ommu- 
things; that is, the uſe abſolutely required for the accompliſhment **Y* 
of his natural obligations. We cannot then ſuppoſe them intro- 
duced without this tacit reſtriction, that every man preſerves ſome 
right to the thing ſubjected to property, in the caſe where, without 
this right, he would remain abſolutely deprived of the neceſſary uſe 
of things of this nature. This right is then a neceſſary remainder 
of the primitive communion. 

The domain of nations does not then hinder every one having 8 x18. 
ſome right to that which belongs to others, in caſes where they find Of the right 
themſelves deprived of the neceſſary uſe of certain things, if the Mam 0, 
property of others abſolutely exclude them. We ought carefully 2 reed 
to weigh all the circumitances, in order to make a juit application i what he- 
of this principle. 3 

I fay the ſame of the right of neceſſitr. We thus call the right 2 5 5 19. 
which neceſſity alone gives to the performance of certain actions of he rich 
that are otherwiſe unlawful, when without theſe actions it is im- of ucceity. 
pollible to fulhl an indiſpeulible obligation. We ought to take 
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great care in this caſe, that the obligation be really indifpen. 
ible, and the act relating to it, the only means of fulfilling 
this obligation. If either of thele conditions are wanting, 
there is no right of neceſſity. We may lee theſe ſubjects dil. 
culled in treatiſes on the law of nature, and particularly in that 
of Mr. Wolf. I conhne myſelf here to exhibit in a few word; 
the principles we have occa!:tun for, in order to explain the 
rights of nations. 

The earth was deſigned to feed its inhabitants, and the pro. 
perty of one ought not to reduce him who is in the want of every 
thing, to die with hunger. When therefore a nation is in abſolute 
want of proviſions, it may oblige its neighbours, who have more 
than they want for themſelves, to deliver them up at a juſt price, or 
even io take them by force, it they will not ſell them. Extreme 
neceſlity revives the primitive communion, the abolition of which 
ought to deprive no perſon of the necellarics of life (F 117), 
The fame right belongs to individuals when a foreign nation te- 
fuſes them a juſt aſſiſtance. Captain Bontekoe, a Dutchman, 
having loſt his veſſel at fea, faved himſelf in the ſhallop with a 
part of the crew, and landed on an Indian coaſt, where the bar- 
barous inhabitants refuſing him proviſions, the Dutch obtained 
them ſword in hand“. 

In the fame manner, if a nation has a preſſing want of the 
veſſels, waggons, horſes, or even the labour of ſtrangers, it 
makes uſe of them either by free conſent or by force, provided 
that the proprictors are not under the ſame neceflity. But as it 
has no more right to theſe things than neceſſity gives it, it ought 


to pay for the ulc it makes of them, if it be able to do it, Ihe 


practice of Europe is agrecable to this maxim. Nations retain 
by force foreign veſſels found in a port; but they pay for the ad- 
vantage they reap from them. 

Let us fay a word on a more ſingular caſe, ſince authors have 
treated of it; a caſe in which at preſeat people are never reduced ta 
employ force, A nation.can only preſerve and perpetuate itſelf by 
propagation. A people have then a right to procure the women 
abſolutely neceſſary to its preſervation ; and if its neighbours, wha 
have more than they make uſe of for that purpoſe, refuſe them, 
they may juſtly have recourſe to force, We have a famous ex- 
ample of this in the rape of the Sabines f. But though a nation 
is allowed to procure for itſelt, even by force of arms, the liberty 
of obtaining young women in marriage, no particular young 
woman can be conſtrained in her choice, nor become, by right, 
the wife of her raviſher. Attention has not been paid to this 
by thoſe who have decided without reſtriction, that the Romans 
did nothing unjuſt on this occalion . It is true, that the Sabine 
women ſubmitted to their fate with a good grace, and when their 
nation took up arms to revenge them, it ſufficiently appeared, 
from the zeal with which they themſelves ruſhed between the 


® Bontekoe's Voyage, in the voyages of the Dutch to the Faſt Indies, 
$ Tit. Liv. Lib. I. Mei. Juſ. Gent. 5 341. 
combatants, 


B. II. Ch. IX. TO ALL NATIONS. 167 


combatants, that they freely acknowledged the Romans ſor their 
lawful huſbands. 

Let us ſay ſtill, that if the Romans, as many pretend, were 
originally no more than a band of robbers united under Romulus, 
they did not form a true nation, or a juſt itate : the neighbour- 
ing nations were then much in the right to refuſe them women, 
and the law of nature, which approves no civil ſogiety but thoſe 
that are juſt, did not require them to furnith that ſociety of 
vagabonds and robbers with the means of perpetuating them- 
ſelves : much leſs did it authoriſe them to procure theſe means by 
force. In the ſame manner, no nation was obliged to furnifh the 
Amazons with males. 'T hat temale ſtate, if it ever exiſted, put 
itſelf, by its own fault, out of a condition to ſupport iticif without 
foreign aſſiſtance. 

The right of paſſage is alſo a remainder of the primitive com- 8 123. 
munion in which the entire earth was common to men, and the Otte right 
paſſage was every where free, according to their neceſſities; * Fall.. 
nobody could entirely deprive them of this right (& 117.) ; but 
the exerciſe of it was limited by the introduction of domain and 
property: ſince that introduction, we can no otherwiſe make ufe 
of it than by reſpecting the proper rights of others. The effect 
of property is to make the advantage of the proprietor prevail 
over that of all others. When therefore the maſter of the terri- 
tory thinks proper to refuſe your entering into it, it is neceſſary 
that you ſhould have ſome reaſon ſtronger than his, for entering 
it in ſpite of him. Such is the right of neceſity: it permits 
your performing an action illicit on other occaſions, that of 
not reſpecting the right of domain. When a true neceſſity ob- 
liges you to enter into the country of another; for example, if 

ou cannot otherwiſe deliver yourſelf from an imminent danger, 
if you have no other paſſage for procuring the means of lite, or 
thoſe of ſatisfying ſome other indiſpenſible obligation, you may force 
a paſſage that is unjuſtly refuſed. . But if an equal neceſſity obliges 
the proprietor to refuſe your entrance, he refuſes it juſtly ; and his 
right prevails over yours. Thus a veſſel toſt by a tempeſt, has a 
right to enter, even by force, into a foreign port. But if that 
veſlel is infected with the plague, the maſter of the port may 
keep it at a diſtance, by diſcharging his cannon, and yet not 
offend cither againſt :aflice, or even charity, which in ſuch a 
caſe ought doubtleſs to begin at home. 

The right of paſſage in a country would be often uſeleſs . — 
without that of procuring, at a juſt price, the things the perſon be 
has occaſion for: as we have already ſhewn (F 120.) that we we want. 
may, in caſe of neceſſity, take provitions even by force. 

In ſpeaking of exile and baniſhment, we have obſerved (Book T. _ _-_ 
$ 229—231.) that every man has a right to inhabit ſome part * * ; 
of the earth, What we have ſhewn in reſpect to individuals, biting a fo- 
may be applied to whole nations; for if a people are driven from rigs coun- 
the place of their abode, they have a right to ſeek a retreat: the. 
nation to which they addrets themſelves ought then to grant them 
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a place of habitation, and at leaſt for a time, if it has not very 
important reaſons to reſuſe them. But if the country inhabited 
by this nation is ſcarcely ſufficient for itſelf, nothing can oblige it 
to admit ſtrangers to ſettle there for ever: and even when it is 
not convenient to grant them a perpetual habitation, it may ſend 
them away. As they have the reſource of ſeeking an eſtabliſh- 
ment elſewhere, they cannot be authoriſed by the right of ne. 
ceſlity to ſtay in ſpite of the maſter of the country. But it is ne- 
ceſſary, in ſhort, that theſe fugitives ſhould find a retreat; and if 
every body refuſes them, they may juſtly fix in the firlt country 
where they find land enough for themſelves, without taking that 
cultivated by the inhabitants: but in this caſe, their neceſſity 
gives them only the right of habitation, and they ought to ſub. 
mit to all the tolerable conditions impoſed upon them by the 
maſter of the country; as paying him tribute, becoming his 
ſubjects, or at leaſt of living under his proteCtion, and in certain 
reſpects depending on him. This right, as well as the two pre- 
ceding, is a remainder of the primitive communion. 

0 We have ſometimes been obliged to anticipate the ſubject of 
Ot thi-gs, the preſent chapter, in order to follow the order of the different 
the vie of ſubjects that preſent themſelves. Thus, in ſpeaking of the open 
Ahab ſea, we have remarked (Book I. H 281. ing, the uſe © 
exhauſtiblc, ſea, we have remarked (Book I. $281.) that thing, the ule ot 

which is inexhauſtible, cannot fall under the domain or property of 
any one : becauſe in that free and independent ſtate in which na- 
ture has produced them, they may be equally uſeful to all men. 
Even the things whici in other reſpects are ſubject to domain, ii 
their uſe is inexhauſtible, they remuin common with reſpect to that 
uſe, Thus a river may be ſubject both to domain and empire; 
but in quality of running water it remains common; that is, the 
maſter of the river cannot hinder any one from drinking and 
drawing water out of it. Thus the ſca, even in thoſe parts that 
are Occupied, being ſufficient for the navigation of the whole 
world, he who has the domain, cannot refuſe a paſſage through it 
to any veſſel from which he has nothing to fear. But it may 
happen, by accident, that this inexhauſtible uſe of the thing may 
be juſtly refuſed oy the maſter, when advantage cannot be made 
of it, without incommoding him, or doing him a prejudice, 
For inſtance, if you cannot come to my river for water without 
paſſing over my land, and damaging the crop it bears, I may ex- 
clude you for that reaſon, from the inexhaultible uſe of the run- 
ning water; and you loſe it by accident, This leads us to ſpeak 
of another right that has a great connection with this, and is even 
derived from it; that is, the right of innocent w/c. 

$ 127. We call ;nrocent 1 fe or intent utility that which may be de- 


7 rieche _» 5 : . 0 . . 
Of theright rjyed from a thing without cauſing either loſs or inconvenience to 
of innoceut pe - 


uſe. the proprietor z and the t of innocent ue is the right we 
have to that uſe which may be drawn from things belonging 
to another, without cauſing him either loſs or inconvenience. 1 
have ſaid that this right flows from the right to things, the uſe of 
wil.ch is inexhauſtible. In fact, a thing that may be uſeful to 


any 
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any one, without loſs or inconvenience to the maſter, is, in this 
= „an inexhauſtible uſe; and for this reafon the law of na- 
ture allows all men a right to it, notwithſtanding the introduction 
of domain and property. Nature, who detigns her gifts for the 
common advantage of men, does not allow of their being 
kept from their uſe, when they can be furniſhed with them with- 
out any prejudice to the proprietor, and by leaving {till untouched 
all the utility and advantages he is capable of receiving from his 
rights. 
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This right of innocent uſe is not a perfect right, like that of 8 128. 


neceſſity; for it belongs to the maſter to judge, if the uſe we Of the na- 


would make of a thing that belongs to him will be attended —_—_— 
with no damage and inconvenience. If others pretend to judge righ 


of it, and to force tho proprietor, in caſe of refuſal, he would be 
no longer maſter of his property. Frequently the ule of a thing 
will appear innocent to him that would receive advantage from it, 
though in fact it is not ſo: and therefore to undertake to force 
the proprietor, is obliging him to commit injuſtice, or rather it 
is actually to commit it, ſince it is violating a right that belongs 
to him, of judging what he ought to do. Ir all caſes ſuſceptible 
of doubt, we have then only an imperte<t right to the innocent 
uſe of things that belong to others, 


But when the innocence of the uſe is evident, and abſolutely g 
indubitable, the refuſal is an injury. For belides it's manifeſtly An 


this 


129. 
din 


depriving him who demands the innocent uſe of his right, it = not 


ſhews, with reſpect to him, the injurious diſpoſitions of hatred 
and contempt, Lo refuſe a merchant-ſhip the paſſage into a 
ſtreight, to ſiſhermen the liberty of drying their nets on the 
banks of the ſea, or to deny others the privilege of water out of 
a river, is viſibly injuring their right to an innocent uſe. But in 
all caſes, if we are not preſſed by neceſſity, we may demand of 
the maſter the reaſons of his refuſal ; and if he gives none, we 
may conſider him as unjuſt, or as an —_— with whom we are 
to act according to the rules of prudence, In general, we ſhould 
regulate our ſentiments and conduct towards him, according to 
the greater or leſs weight of the reaſons on which he acts. 


doubtful. 


All nations have then a general right to the innocent uſe of the & 146. 
things that are under any one's domain, But in the particular Of the ex- 


application of this right, it is for the proprietary nation to ſee 


erciſe of 


this right 


whether the uſe that would be made of what belongs to it is truly between 
innocent; and if it refuſes, it ought to alledge its reaſons ; for it uatiors. 


ought not deprive others of their right through mere caprice. 
All this proceeds from right; and it mult be remembered that 
the innocent uſe of things is not comprehended in the domain or 
the excluſive property, The domain gives only the right of 
judging in particular caſes, whether the uſe is really innocent. 
Now he who judges ought to have his reaſons, and he ſhould 
mention them, it he would appear to judge, and not act trom 
Caprice or ill- nature. All this, I fay, is of tight: we ate going 

to 
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to conſider, in the following chapter, what are the duties of a nz. | 
tion with reſpect to what others preſcribe in the uſe to be made gf | 
its rights. | SS 


. 


How a Nation ought to uſe its Right of Domain, in order to |. 
charge its Duties towards others, with reſpett to their in 
cent Lie. 


$ 137. 8 IN CE the law of nations treats, as well of the duties cf 0 

The gene- ſtates as of their rights, it is not ſufficient to explain, on the 
— — Bw ſubject of innocent uſe, what all nations have a right to require a 
tor. i" from the proprietor z we ought now to conſider the influence cf 
{ 


the duties towards others in the conduct of the ſame proprietor, 
As it belongs to him, to judge whether the ule is rcally innocent, 
and whether it will be attended with no damage to himlſelt, he 
ſhould found his refuſal on true and ſolid reaſons. This is a 
maxim of equity: he ought not even to take this meaſure tor 
trifles, for a ſlight loſs, or ſome little inconvenience ; humanity 
forbids this, and the mutual love which men owe to each other 
requires greater ſacrifices. It would be certainly deviating too 
far from that univerſal benevolence which ought to unite the hu- 
man race, to refuſe a conſiderable advantage to a ſingle perton, a 
or to a whole nation, when there would reſult from granting it i 
an inconſiderable loſs, or a ſmall inconvenience to ourſelves. A L 
nation ought then, in this reſpect, to regulate itſelf on all occa- n 
ſons, from reaſons proportioned to the advantages and neceſſities 0 
of others, and to reckon as nothing a ſmall expence or ſupport- n 
able inconvenience, when great good will reſult from it to any F 

v 
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other. But nothing obliges it to be at expence, or to throw it- 
ſelf into embarraſſmments to grant others a cuſtom that will be 


neither neceſſary to them, nor very uſeful. The ſacrifice we here a 
require is not contrary to the intereſt of the nation, It is natural 10 
to think that the others will behave in the ſame manner in return; 0 
and what advantages will reſult from this, with reſpect to !l * 
ſtates. * 
CE Property cannot deprive nations of the general right of tra- : 


velling over the earth in order to have a communication with 


allage. 

* other, for carrying on trade, and other juſt reaſons. The al 
maſter of a country may only refuſe the paſſage on particular gu- te 
caſions, where he finds it prejudicial or dangerous. He ought te 
then to grant it for lawful cauſes, whenever he can do it without : 
inconvenience to himſelf. And he cannot lawfully aflix burthen- Tl 
ſome conditions to a conceſſion which he is obliged to perform, and 0 


which he cannot refuſe who would diſcharge his duty, and not 
abuſe his rizht of property. The count of Lupfen having im- at 
properly ſtopped ſome metchandiſe in Alſace, complaints were 

car- 
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carried to the emperor Sigiſmund, who was then at the council of 
Conſtance; upon which that prince allembled the electors, princes, 
and deputies of towns, to examine the affair. "The opinion of 
the Bout grave of Nurembourg deferves to be mentioned: © God, 
« faid he, has created heaven for himftcit and his ſaints, and has 
given the earth to man, in order to make it of ule to the poor 
« and the rich. The roads are for their uſe, and God has not 
« ſubjected them to any taxes.” He condemned the count of 
Lupfen to reſtore the merchandiſe, and to pay coſts and damage, 
becauſe he could not juſtify his ſeizure by any particular law, 
The emperor approved this opinion, and pail-d ſentence ac- 
cordingly *. 

But if the paſſage raiſes the apprehenſion of ſome danger, the g ,,,. 
tate has a right to require ſureties; he who would pals cannot Sureties 
refuſe them, a paſlage being due to him, only ſo far as it is at- W be re- 
tended with no inconvenience. . 8 88 

A paſlage ought alſo to be granted for merchandiſe; and as this g 133 
may, in common, be done without inconvenience, to refuſe it Of the paſ- 
without juſt reaſon is injuring a nation, and endeavouring to 1 
deprive it of the means of carrying on a trade with other ſtates. —_— 
If this paſſage occaſions any inconvenience, any expence for the 
preſervation of canals and highways, it may be recompenſed by 
the rights of toll (Book I. § 103.) 

la explaining the effects of domain, we have ſaid above, (& 94, 5 135. 
and 100.) that the maſter of the territory may forbid the entrance Of abode in 
into it, or permit it on ſuch conditions as he thinks proper: this te coun- 
external right then ought to be reſpected by ftrangers. But J. 
now we conſider it under another view, relatively to the duties 
of the maſter, and to his internal rights: we fay that he can- 
not, without particular and important reaſons, refuſe either the 
paſſage or an abode to ſtrangers who deſire it from juſt cauſes, 
For the paſlage or the abode, being in this caſe an innocent ad- 
vantage, the law of nature does not give him a right to refuſe it; 
and though other nations, and all men in general, are obliged to 
{ſubmit to his judgment, (F 128, and 130.) he does not the leſs 
oftend againſt his duty, if he refuſes improperly : he then acts 
without any true right; nay he abuſes his external right, He 
cannot, without ſome particular and preſſing reaſon, refuſe the reſi- 
dence of a ſtranger who comes with the hopes of recovering his 
health in the country, or to acquire inſtructions in the ſchools 
and academies. A difference in religion is not a ſufficient reaſon 
to exclude him, provided he abſtains from diſputation ; this dif- 
ference not depriving him of the rights of humanity, 

We have ſeen, (F 125.) how the right of neceſſity may autho- & 36. 
rife, in certain caſes, a people driven from the place of their re- How peo- 
ſidence, to ſettle in the 2 of another nation. Every fate Pie ent 


— 


to act with 
ought, doubtleſs, to grant to ſo unhappy a people, that ſuccour reſped to 
aud aſſiſtance which it can beſtow, without being wanting to it- 3 

who dere 

5 — . erpe ' I 

© Stettler, Vol. I. p. 114. Tichudi, Vol. II. p. 27, 28 4. 7, Af 


rev dcucc. 


ſelf; 


PP ERECT —— 2 


- 
* A 


— 


_—__— — 4. 2 - DIE. " 


-@ £44 


172 


§ 137. 
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ſelf: but granting them an eſtabliſhment in the land belonging to 
the nation, is a very delicate ſtep, the conſequences of which 
ſhould be maturely conſidered by a conductor of the ſtate. "he 
emperors Probus, and Valens, found that they had done ill in hav. 
ing received into the territories of the empire numerous bands 
of Gepides, Vandals, Goths, and other barbarians *. If the fo. 
vereign finds that it would be too inconvenient and dangerous, 
he has a right to refuſe an eſtabliſhment to theſe fugitive people, 
or on receiving them, to take all the precautions that prudence can 
dictate to him. One of the ſafeſt will be, nat to permit theſe 
ſtrangers to dwell together in the ſame country, and to keep up 
there the form of a ſeparate nation. Men who have not been 
able to defend their own country, cannot pretend to any right to 
eſtabliſh themſelves in the territory of another, in order to main- 
tain themſelves there as a nation in a body +. The ſovercizn 
who receives them may therefore diſperſe them, and dittri- 
bute them into the towns and provinces wanting inhabitants, 
In this manner his charity will turn to his own advantage, 
to the increaſe of his power, and to the greateſt benefit of the 
ſtate. What a difference is there in Brandenburg ſince the 
ſettlement of the French refugees! The great elector Frederic 
William offered an aſylum to theſe unfortunate people; he pro- 
vided for their expences on the road, eſtabliſhed them in his ſtates 
at an expence that was truly royal: and this beneficent and ge- 
nerous prince merited the title of a wiſe and able politician, 
When by the laws, or cuſtom of a ſtate, certain actions are ge- 


Ol che right erally permitted to ſtrangers, as for inſtance, travelling freely, 
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miſſion. 


and without an expreſs permiſſion in the country, marrying there, 
buying or ſelling merchandiſe, hunting, fiſhing, &c. one nation 
cannot be excluded from enjoying the general permiſſion, without 
_ it an injury, unleſs there is ſome particular lawtul reaſon for 
refuling to that nation what is granted indiſcriminately to others, 


We ſhould remember that the enquiry here is about actions of 


innocent uſe: and as the nation permits them to ſtrangers with- 
out diſtinction, it makes known with fufficient plainnets, that it 
thinks them innocent in relation to itſelf; and this is to declarc, 
that ſtrangers have a right to them, (Y 127.) : the innocence 
is manifeſt by the confeſſion of the ſtate, and the refuſal of an 
advantage that is manifeſtly innocent, is an injury (§ 129.) 
Beſides, to ſorbid without any cauſe to one people, what is indit- 
ferently permitted to all, is an injurious diſtinction, ſince it can 
only proceed from hatred or contempt. If there is any parti. 
cular well-founded reaſon for an exception, the thing is no longer 
an innocent uſe with reſpect to that people, and no injury is done 
to them. The ſtate may alſo, by way of puniſhment, except 


* Fopiſcus, Prob. C. x. viii. Anm. Mar. Lib. xx i. Socrat. Hiſt. Eccleſ Lib. iv. C. 28. 

+ Cxfar replied to the Tencterians and Uſipetes, who were reſolved to kerp 

the land they had ſeized, that it was not juſt for them to invade the poſicthons of 

ot n. rs, aſter their not being able to defend their own. Neque Verum A. qui FLAT 
ne: twexs non potweriat alienss octupare, De Beo Gailico, Lib. IV. Cap. VIII. c 
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from the general permiſſion a people who have given it juſt 
cauſe of complaint. 

As to rights of this nature granted to one or many nations for 8 138. 
particular reaſons, they are given to them in the form of benefits, Of a —_ 
by a convention, or out of gratitude, for ſome particular ſervice ; met a 
thoſe ro whom the ſame rights are refuſed, cannot conſider them- benctit. 
ſelves as offended. The nation cannot judge that ſuch actions 
are an innocent uſe, ſince it does not permit them to every one 
indiffetently; and it may, at pleaſure, cede rights that belong to 
itſelf, without any perſon having cauſe of complaint, or of pre- 
tending to the ſame favour, 

Humanity is not conſined to permitting foreign nations an in- _ $139. 

» : : The nation 
nocent advantage which they may derive from what belongs to — 
us; but it alſo requires that we ſhould facilitate even the means courteous, 
of their improving it, fo far as this can be done without injury 
to ourſelves. Thus in a well regulated ſtate, there are every 
where inns in which travellers may be aſſigned lodgings at a rea- 
ſonable price, where the people will watch over their ſafety, 
and where they are treated with equity and humanity. A polite 
nation ſhould give the kindeſt receptions to ſtrangers, receive 
them with politeneſs, and on every occaſion ſhew a diſpoſition to 
ſerve them. By theſe means every citizen will diſcharge his 
duty with reſpect to all mankind, and will be of real ſervice to his 
country. Glory is the certain reward of virtue, and the good- 
will attracted by an amiable character has often very important 
conſequences, with reſpect to the ſtate. No nation is in this reſpect 
more worthy of praiſe than the French: foreigners no where te- 
ceive a more agreeable reception, and one more proper to hinder 
their regretting the immente ſums they annually ſpend at Paris. 


CE. A © a 
Of Uſucaption and Preſcr iption among Nations. 


L E T us conclude what relates to domain and property with 

an examination of a celebrated queſtion, on which the learned 
are much divided. It is aſked, it »/ucaption and preſcription may 
take place between independent nations and ſtates ? 

Uſucaption is the acquiſition of domain founded on a long poſ- 5 14. 
ſeſſion uninterrupted and undiſputed ; that is, on an acquiſition —— 
ſolely proved by this poſſeſñion. Wolf defines it, an acquiſition — ad 
of domain founded on a preſumed deſertion. His definition ex- preſcrip- 
plains the manner in which a long and peaceable poſſeſſion may don. 
ſerve to eſtablith the acquiſition of domain. Modeſtinus, Digeſt. 

Lib, 3. de Uſurp. & Uſucap. ſays, in conformity to the prin- 

Ciples of the Roman law, that «/caption is the acquiſition of do- 

main from a continued poſſeſſion during a time expreſſed by the 

law. Theſe three definitions have nothing in them incompa- 

tible with each other, and it is eaſy to reconcile them by making 

an abſtract of what _ to the civil law in the laſt, In the 
firſt 
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firſt of theſe definitions we have endeavoured clearly to expre(; 
the idea commonly athxed to the term u/ucapticn.. 

Preſcription is the exclution of all pretenſions to a right founded 
on the length of time during which it has been neglected; or, 
as Wolf detines it, the Joſs of a proper right in virtue of a pre. 
ſumed content. 't his definition is juſt ; that is, it explains how 
a long neglect of a right occxtions its being loſt, and it agrees 
with the nominal definition we give to pr e/cription, and in which 
we explain what is commonly underſtood by this term. As to 
the reſt, the term u/ucaption is but little uſed, and therefore we 
ſhall make ule of that oi pre/cription, whenever tacre is not an 
abſolute necellity to employ the other. 

Now to decide the queition we have propoſed, we muſt firſt 

ſee whether uſucaption and preſcription are derived from the Jaw 


precription Of nature; many illuſtrious authors have ſaid and proved it“. 
are derived Though in this treatiſe we frequently ſuppoſe the reader ac- 


from the 
law of na- 
ture. 


quainted with the law of nature, it is proper to eltablith the de- 
ciſion, ſince the affair is diſputed. 

Nature has not herſelf eſtabliſhed property with reſpect to 
wealth, and in particular with regard to lands ; the ouly approves 
this introduction, for the advantage of the human race, It would 
be abſurd then to ſay that domain and property being once eſtab. 
liſhed, the law of nature can ſecure to a proprietor any right capa- 


ble of introducing diforder into human ſociety. Such would be 


the right of entirely neglecting the thing that belongs to him, of 
leaving it during a long ſpace of time, under all the appearances 
of being properly abandoned, or that does not belong to him, 
and of coming at length to deprive an honeſt poſſeſſor of it, 
who has perhaps acquired a title by burthenſome conditions, re- 
ceived it as an inheritance from his father, or as a portion with his 
wife, and who might have made other acquiſitions, had he been 
able to know that this was neither ſolid nor lawtul. Far from 
giving ſuch a right, the law of nature preſcribes to the proprictor 
the care of what belongs to him, and lays him under obligations to 
make known his right, that others may not be led into an error: for 
nature does not approve his property, and only ſecures it to him 
on theſe conditions. If he neglects this for a time long enough 
not to be admitted to reclaim it, without endangering the rights of 
others, the law of nature will not permit him to reclaim it. 
We ought not then to «conſider property as ſo extenſive and 
[ſecure a right, that it can be abſolutely neglected during a long, 
ſpace of tune, notwithſtanding all the inconveniences that ma 

happen to human ſociety by the proprietor reſolving to make ute 
of it, according to his caprice, Why does the Jaw of nature 
order all to reſpect this right of property in him who poſſeſſes it, 
if it is not for the peace, ſafcty, and advantage of human ſociety? 
Nature mult then, from the ſame reaſon, require that every pro- 
prietor, who for a long time, and without any juit reaſon, neglects 
his right, ſhould be preſumed to have intircly renounced and aban- 


® See Grotius de Jure Belii & Pacis, Lib. II. Cap. IV. Puſe idorf Ju. Nat. & Gent, 
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doned it. This is what forms the abſolute preſumption, or juris & 
4 jure of its being abandoned, and upon which another is legally 
intitled to appropriate the thing abandoned to himſelf, The abſo- 
Jute preſumption does not here ſignify a conjecture about the ſecret 
will of the proprietor ; but a maxim which the law of nature ordains 
mould be conſidered as true and ſtable, and this with a view of 
maintaining peace and order among men. It compoſes therefore 
a title as firm and juſt as that of property itſelf, eſtabliſhed and 
ſupported by the ſame reaſons. "The honeſt poſleſſor who had 
founded a preſumption of this kind, has then a right approved by 
the law of nature; and this law, which requires that the right of 
every one ſhould be firm and certain, does not permit their being 
G&turbed in their poſſeſſions. | 

The right of «/ucaption properly ſignifies, that the honeſt 
palſeſſor is not obliged to ſuffer his property to be diſputed; he 
proves this by his poſſeſſion itſelf, and he repulſes the demand of 
the pretended proprietor, by preſcription. Nothing can be more 
2quitable than this rule. If the plaintiff was permitted to prove 
his property, he might happen to bring proof, that to appearance 
was extremely evident; but would only be fo, from the loſs of 
lome writing, or ſome witnels, who might have ſhewn how he had 
lof or conterred his right. Would it be reaſonable for him to 
call in queſtion the rights of the polleſſor, when by his fault he 
has ſuttered things to run into ſuch a ſituation, that the truth is 
in danger of not being diſcovered ? If it be neceffary that one of 
the two ſhould be expoſed to loſe his property, it is juſt it ſhould 
be him who is in fault, 

t is true, that if the honeſt poſſeſſor ſhould diſcover, with en- 
tire certainty, that the plaintiff is the true proprietor, and that he 
never abandoned his right, he ought in confctence, and from an 
internal law, to reſtore all he has received belonging to the 
plaintiff, But this eſtimation is not eaſily made, and it depends 
on circumſtances. 

Preſcription being only founded on an abſolute or lawful pre- $ 142. 
ſumption, it has no place, if the proprictor has not really neglected bo _ * 
his rights. This condition implies three particulars: 1. That *. the 
the proprietor cannot alledge an invincible ignorance, either on ordinary | 
his own part, or on that of his friends. 2. That he cannot 8 
juſtify his ſilence by lawful and ſolid reafons. 3. That he has 
neglected his right, or kept ſilence during a conſiderable number 
of years; for the negligence of a few years, being incapable of 
producing confuſion, and of rendering the reſpective right of the 
party doubtful, is not ſufficient to found or authoriſe a preſump- 
tion of his having abandoned it. It is impoſſible to determine by 
the law of nature the number of years required to found a pre- 
ſcription ; this depends on the nature of the property diſputed, and 
the circumſtances of the caſe. 

What we have remarked in the preceding ſection, relates to $ 143. 
ordinary preſcription. There is another called ;z1memorial, be- — — 
cauſe it is founded on immemorial poſſeſſion: that is, on a poſſeſ- morial. 
lion, the origin of Which is unknown, or ſo obſcure, that it 

cahast 
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cannot be proved whether the poſſeſſor had a real proprietary right, 
or whether he received the poſſeſſion from another. This pte- 
ſcription immemorial ſecures the poſſeſſor's right, and ĩt cannot be 
taken from him; for it is preſumed that he has the right of a pro- 
prietor, while no ſolid reaſons have been brought againſt him; 
and, indeed, from whence could theſe reaſons be derived, whey 
the origin of his pollethon is loſt in the obſcurity of time? |; 
ought even to ſecure him from every pretenſion contrary to his 
right, What would be the caſe, were it permitted to call in queſ. 
tion a right acknowledged time immemorial, when the means of 
proving it were deſtroyed by time? Immemorial poſſeſſion is 
then a title not to be expunged, and immemorial preſcription 
ſuffers no exception: both are founded on a preſumption which 
the law of nature preſcribes us to take for an inconteſtible truth, 
$ 144. In the caſe of ordinary preſcription, this cannot be oppoſed to 
Ofhim who him who alledges juſt reaſons for his ſilence, as the impoſlibilicy 
e of ſpeaking, or a well-founded fear, &c. becauſe there is then 19 
his ſilence. longer any room for a preſumption that he has abandoned his 
right. It is not his fault if people have wn they had a right 
to preſume it, and he ought not to ſuffer by it; he cannot be refuled 
the liberty of proving clearly his property. This method cf 
defence againſt preſcription, has been often employed againſt the 
priaces whoſe formidable forces have long reduced to ſilence the 
weak, the victims of their uſurpations. 
$ 145. It is alſo very evident, that we cannot oppoſe preſcription to 
Of him who the proprietor, who not being able actually to proſecute his right, 
1 confines himſelf to ſhewing ſufficiently by any ſign whatſoever 
he would that he would not abandon it. I'his anſwers the purpoſe of pro- 
not aban- teſtations. Among fſovereigns they preſerve the title and arms 
don his of a ſovereignty, or of a province, to thew that they do noc 
_ abandon their rights. 

146. Every proprietor who does, or who exprefsly omits things 
Preſcrip- which he cannot do, or omit, without renouncing his right, 
_ _—_— ſufficiently indicates, by that means, that he would not preſerve 
3 of it, at leaſt, if he does not make an expreſs reſervation. People 
the proprie- have doubtleſs a right to conſider as true, what he ſufficieut'v 
tor. evinces on occaſions where he ought to declare the truth; con- 

ſequently, they lawfully preſume, that he has abandoned his right; 
and if he would afterwards reſume it, they may oppole to him 
preſcription. | 

5 After having ſhewn that «/ucapti2:: and preſcription are founded 
Utucaption in the law of nature, it is eaſy to prove that they are equally a 
_ pre- part of the law of nations, and ought to take place betwecn 
take place different ſtates. For the law of nations is nothing but the ap- 
between plication of the law of nature to nations, rendered, in a manner, 

tions. ſuitable to the ſubject (Prelim. & 6.) And ſo far is the nature of 
the ſubject from forming here any exception, that uſucaption and 
preſcription are much more neceſſarily uſed between ſovereign 
ſtates, than between individuals. Their quarrels are attendcd 
with very different conſequences, their diſputes are uſually — 
m112atc\ 
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minated only by bloody wars; and conſequently the peace and 


happinels of mankind much more powerfully require that the 
poſleſſions of ſovereigns ſhould not be eafily diſturbed, and that 
if they have not been diſputed tor a great number of years, they be 
reputed juſt, and not to be diſputed. Where it permitted to have 
conſtantly recourſe to ancient times, there are few ſovereigns who 
would enjoy their rights in ſecurity, and there would be no peace 
to be hoped for on earth. 

It muſt however be confeſſed, that uſucaption and preſcription 
are often more difficult in their application to nations, as theſe 
rights are founded on a preſumption drawn from a long ſilence. 
Nobody is ignorant how dangerous it commonly is for a weak 
ſtate to diſcover only the ſhadow of any pretenſion to the poſſeſ- 
ſions of a powerful monarch, It is therefore difficult to found a 
lawful preſumption of its having abandoned a right from a long 
ſilence. Add to this, that the conductor of the fociety having 
commonly no power to alienate what belongs to the ſtate, his 
filence can be of no prejudice to the nation or to his ſucceffars, 
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though it ſhould even be preſumed that it was abandoned by him. 


The queſtion then would be, whether the nation has neglected to 
ſupply the filence of its conductor, or whether it had ihared in it 
by a tacit approbation. 

But there are other principles that eſtabliſh the uſe and force 
of preſeription between nations. The tranquillity of the people, 
the ſafety of ſtates, the happineſs of the human race, do not 
allow that the poſſeſſions, empire, and other rights of nations, 
ſhould remain uncertain, ſubject to difpute, and always ready to 
occaſion bloody wars, It is neceſſary then to admit between na- 
tions a preſcription founded on a long ſpace of time, as a ſolid 
and inconteſtible method. If any one has kept filence through 
fear, by a kind of neceility, the loſs of his right is a misfortune 
which he ought to ſuffer patiently, ſince he cannot avoid it; and 
why ſhould he not ſupport it as well as having his towns and 
provinces taken from him by an unjuſt conqueror, and being 
afterwards forced to cede them to him by treaty ? "Thefe reaſons 
eſtabliſh the uſe of preſcription, only in the caſe of a very long 
poſſeſſion undiſputed and uninterrupted ; becauſe, it is neceſſar 
that affairs ſhould be at length terminated and eſtabliſhed on a 
firm and ſolid foundation. All this can be-of no weight, when 
the poſſeſſion has laſted only a few years, during which prudence 
may require a perſon to keep filence, without there being any 
room to accuſe him of ſuffering things to become incertain, and 
of renewing quarrels without end. 

As to immemorrial prefcription, what we have faid (F 143.) is 
ſufficient to convin:e every one, that it ought neceſſarily to take 
place between nations. 
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reaſonable, with a view to the common advantage, and even to 
the particular benefit of each nation, 
Preſcription of many years ſtanding, .as well as uſucaption, is 
then eſtabliſhed by the voluntary law of nations (Prelim. & 21). 
As in virtue of the ſame right, nations in all doubtful caſes, 
are ſuppoſed to act with reſpect to each other, with an equal right 
(ibid) ; ſo the preſcription ought much more to have its effec 
between nations, as ſoon as it is founded on a long undiſputed 
zoflefion, without it being allowable, at leaſt if no clear evidence 
E to prove that the poſſeſſion is unjuſt. For without 
ſuch evidence, every nation is conſidered as being poſſeſſed of good 
faith. Such is the right that a ſovereign ſtate ought to grant to 
others; but it ought only to allow itſelt the uſe of the internal 
and neceſſary right (Prelim. & 28). Preſcription is only lawful 
at the bar of conſcience, with reſpect to an honeſt — 
151. Since preſcription is ſubject to ſo many difficulties, it would be 
Of theright of great advantage for neighbouring nations to ſubmit to a rule in 
| — eulen this reſpect by treaties, principally with regard to the number of 
in this mat- years required to found a lawful preſcription, ſince this laſt can- 
ter. not be in general determined by the law of nature alone, It in 
default of treaties, cuſtom has determined any thing in this mat- 
ter, the nations between whom this cuſtom is in force, ought ta 
conform to it (Prelim. & 26). 


CHAP, XI. 
Of Treaties of Alliance, and other public Treaties, 


$ 152+ THE ſubject of treaties is, doubtleſs, one of the moſt im- 
The nature portant that the mutual relation and affairs of nations can 
preſent us with. Too much convinced of the little foundation 
that can be placed on the natural obligations of bodies politic, 
and on the reciprocal duties impoſed upon them by humanity ; 
the moſt prudent endeavour to procure by treaties the ſuccours and 
advantages which the law of nature would ſecure to them, if the 
pernicious counſels of a falſe policy did not render it ineffectual, 

A treaty, in Latin — is a pact made with a view to the 
public welfare by the ſuperior power, either for perpetuity, or for 
a conſiderable time. 

5 153. The pacts, witha view to tranſitory affairs, are called agreements, 
Of pac= conventions, and pactions. They are accompliſhed by one ſingle 
nenn d, act, and not by irritated oaths. Theſe pacts are perfected in 
or conven- their execution once for all: treaties receive a ſucceſſive execu- 
tions. tion, the duration of which equals that of the treaty. 

$ 154 Public treaties can only be executed by ſuperior powers, by 
—— ſovereigns who contract in the name of the ſtate. Thus the 
made. Conventions made by ſovereigns between each other for their 

own 
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own private affairs, and thoſe between a ſovereign and a private 
perſon, are not public treaties. 

The ſovereign who poſſeſſes the full and abſolute authority, 
has, doubtleſs, a right to treat in the name of the ſtate he repre- 
ſents; his engagements are binding with reſpect to the whole na- 
tion. But all the conductors of ſtates have not the power of 
making of themſelves public treaties : ſome are obliged to take 
the advice of a fenate, or of the repreſentatives of the nation. In 1 
the fundamental laws of each ſtate, we muſt ſee what is the x 

wer capable of contract with validity in the name of the ſtate. | 

What we fay here of public treaties, being only to be made 

by the ſuperior power, does not hinder that treaties of this na- 
ture may not be made by princes or communities who have a 
right to do it, either by the conceſſion of the ſovereign, or by the 
fundamental laws of the ſtate, by reſervation or by cuitom, 
'Thus the princes and free cities of Germany have the right of 
forming alliances with foreign powers, though they hold of the 
emperor and the empire. The conſtitution of the empire give 
them, in this reſpect, as in many others, the rights of ſovereignty. 
Some cities of Switzerland, though ſubject to a prince, have 
made alliances with the cantons : the permiſſion or toleration of 
the ſovereign has given birth to theſe treaties, and a long uſe 
has eſtabliſhed a right. 

A ſtate that has put itſelf under the protection of another, not g 136. 
loſing on that account its quality of ſovereignty (Book I. F 192), H a ftate 
makes treaties and contracts alliances, at leaſt, if it has not ex- —— 
preſsly renounced that right, in the treaty of protection. But . 
this treaty of protection is binding ever after, fo that the ſtate can treatics. 
enter into no engagements contrary to it, that violate the ex- 
preſs conditions of the proteCtion, or that are repugnant in their 
own nature to every tteaty of protection. Thus the protected 
cannot promiſe aſſiſtance to the enemies of the protector, nor 
grant them a paſſage. 

Sovereigns treat with each other by their proxies, who are in- 6786. 
veſted with ſufficient power, and who are commonly called pleni- —— 2 
potentiaries. We here apply all the rules of the law of nature to mags a 
things that are done by commiſſion, The rights of the proxy or plenipo- 
are expreſſed in the inſtructions that are given him: he ought tentiarics. 
not to deviate from them ; but every thing he promiſes within 
the terms of his commiſſion, and the extent of his powers, bind 
his conſtituent. 

At preſent, in order to avoid all danger and difficulty, princes 
reſerve to themſelves the ratification of what has been concluded 
upon, in their name, by their miniſters. The full power is nothing 
but a procuration cum libera. If this procuration was to have its 
full effect, they could not be too circumſpect in giving it. But 
as princes cannot be conſtrained to fulfil their engagements, any 
otherwiſe than by force of arms, they are accuſtomed not to lay 
any ſtreſs on their treaties, till they have agreed upon, and ratified 

them, Every thing that their miniſters have concluded remaining, 
N 2 without 
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without force, till the princes ratification, there is leſs danger in 
giving him a full power. But to refuſe with honour to ratif 
what has been concluded on, by virtue of a full power, it is — 
ſary that the ſovereign ſhould have ſtrong and ſolid reaſons, and 
that he ſhould ſhew in particular that his miniſter has deviated 
from his inſtructions. 

& 157, A treaty is valid, if there be no fault in the manner in which it 
* was concluded: and for this purpoſe nothing more can be tie- 
— Ag quired, than a ſufficient power in the contracting parties, and 

theit mutual conſent, ſufficiently declared. 

9 158. An injury cannot then render a treaty invalid. He who enters 
Injury does into engagements oufht carefully to weigh every thing before he 
them vel, Concludes ; be may do what he pleaſes with his own property, 

relax his rights, and renounce his advantages, as he thinks proper; 
the acceptor is not obliged to inform himſelf of his motives, and 
to weigh their juſt value. If we might break a treaty, becauſe 
we found ourſelves injured by it, there would be no ſtability in 
the contracts of nations. Civil Jaws may ſet bounds to injury, 
and determine the point capable of producing the utility of a con- 
tract. But ſoveretgns acknowledge no judge. How ſhall they 
obtain a certainty of the injury? Who ſhall determine the degree 
ſufficient to invalidate a treaty ? "The peace and happineſs of na- 
tions manifeſtly require that their treaties do not depend on a 
nullity fo vegue and dangerous. 

6 reg. But a ſovereign is not leſs obliged in point of conſcience to 
The duty of pay a regard to equity, and to obſerve it as much as poſſible, in 
this reſped. all his treaties. And if it happens that a treaty he has honeſtly 

concluded, without his perceiving any iniquity in it, turns at 
lengch to the detriment of an ally, nothing can be more amiable, 
more laudable, more conformable to the reciprocal duties of 
nations, than to yic!d as much as poſſible, without being wanting 
to himfelf, without putting himſelf in danger, or without ſuffer- 
ing a conſide rable loſs. 

& 166. Though the fitnple injury, or ſome diſadvantage in a treaty, is 
The nullity not ſufficient to render it invalid, the caſe is not the ſame with 
— — thoſe inconvenier.ces that lead to the ruin of the ſtate. Since 
to the ſtate, Very treaty ought to be made with a ſuiſhcient power, a treaty 

pernicious to the ſtate is null, and not at all obligatory z; no con- 
ductor of the nation having the power to enter into engagements 
to do ſuch things as are capable of deſtroying the ſtate, for the 
ſafety of which the empire is intruſted to him. Ihe nation itſelf 
being necetlarily obliged to perform every thing required for its 
preſervation and ſafety (Book I. SF. 16. and following), it cannot 
emer into engagements contrary to its indiſpenſible obligations. 
In the year 15, the ſtates general of the kingdom of France 
aſſembled at Tours, engaged Louis XII. to break the treaty he 
had concluded with the emperor Maximilian, and the archduke 
Philip, his ſon ; becauſe that treaty was pernicicus to the king- 
dom, They alſo found, that neither the treaty, nor the oath 


that had accompanied it, could oblige the king to alienate the 
| domi- 
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dominions of the crown *. We have treated of this laſt means 
of nullity (Book I. Chap. XXI.) 

From the ſame reafon, a want of power, a treaty made from an 6 161. 
unjuſt and diſhoneſt intention is abſolutely null, nobody having a The nullity 
right to engage to do things contrary to the law of nature. Thus * 8 
an offenſive alliance made to ravage a nation, from whom there hs 
has been no injury received, may, or rather ought to be, broken. diſhoneit 

It is aſked, if it be allowable to make an alliance with a nation Pee. 
that does not profeſs the true religion, and whether treaties made y; ? | per- 
with the enemies of the faith are valid? Grotius + has treated mitted to 
this ſubject at large, and this diſcuſſion might be neceſſary at a enter into 
time — the madneſs of party ſtill darkened thoſe principles be 
which it had long cauſed to be forgotten: but we may venture who do not 
to believe, that it would be ſuperfluous in our age. The law of Profe the 
nature alone regulates the treaties of nations: the difference of 7." * 
religion is a thing abſolutely foreign to them. Different people 
treat with each other in quality of men, and not under the cha- 
racter of Chriſtians, or of Mufulmans., Their common ſafety 
requires that they ſhould treat with each other, and treat with 
ſecurity, Every religion that thould in this caſe claſh with the 
law of nature, would bear upon it the marks of reprobation ; and 
it could not come from the author of nature. who is always con- 
ſtant, aiways faithful, But if the maxims of a religion tend to 
eſtabliſh it by violence, and to oppreſs all rhoſe who will not re- 
ceive it, the law of nature forbids the favouring of that religion, 
or our uniting ourſelves, without neceſſity, to its inhuman fol- 
lowers ; and the common ſafety of mankind invites them rather 
to enter into an alliance againſt madmen, and to repreſs the bi- 
goted fanatics who diſturb the public repoſe, and threaten all 
nations. 

It is ſhewn by the law of nature, that he who has made a pro- 5 563. 
miſe to any one, has conferred upon him a true right to require The _ 
the thing promiſed ; and that, conſequently, not to keep a per- 0." - 
tect promiſe, is to violate the right of another; and is as mani- tre adi e. 
feſt an injuſtice, as that of depriving a perſon of his property. 

All the tranquillity, the happineſs, and ſecurity of the human race, 
reſts on juſtice; on the obligation of paying a regard to the rights 
of others. The reſpect of others for our rights of domain and 
property conſtitutes the ſecurity of our actual poſſeſſions z the 
faith ot promiſes is our ſecurity for the things that cannot be de- 
livered or executed upon the ſpot. There would be no more 
lecurity, no longer any commerce between mankind, did they not 
believe themſelves obliged to preſerve their faith, and to keep 
their word. This obligation is then as neceſſary, as it is natural 
and indubitable between the nations that live together in a ſtate 
of nature, and acknowledge no ſuperior upon earth, to maintain 
order and peace in their ſociety. Nations, and their conductors, 


® See the French hiſtorians. 
t De Fore Beli Ly Pacis, Lib. Il. Cap. N $ 8. N · 
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ought then, to keep their promiſes and their treaties inviolable. This 
reat truth, though too often neglected in practice, is generally 
acknowledged by all nations *: the reproach of perhdy is eſteem- 
ed by ſovereigns a moſt atrocious injury; now he who does not 
obſerve a treaty, is certainly perfiduous, ſince he violates bis faith. 
On the contrary, nothing adds ſo great a glory to a prince, 
and the nation he governs, as the reputation of an inviolable 
fidelity to his promiſes. By this, and by their bravery, 
the Swiſs have rendered themſelves reſpectable through- 
out Europe, and have merited the honour of being ſought for by 
the greateſt monarchs, who truſt to them the ſecurity of their 
perſons. The parliament of England has more than once thank- 
ed the king for his fidelity and zeal in ſuccouring the allies of his 
Crown. This national greatneſs of ſcul is the ſource of an im- 
mortal glory ; upon it is founded the confidence of nations, 
and it thus becomes a certain inſtrument of power and ſplen- 
dor. 
$ 164. As the engagements of a treaty impoſe on the one hand a per- 
The viola- fect obligation, they produce on the other a perfect right. To 


— 5 an Violate a treaty, is then to violate the perfect right of him with 
injury, Whom we have contracted, and this is to do him an injury, 

$ 65. A ſovereign already bound by a treaty cannot make others 
Jreatics contrary to the firſt, The things about which he has entered 


made con- into engagements are no longer at his diſpoſal, If it happens that 
trary to a poſterior treaty is found, in ſome point, to contradict one that 
_ that js more ancient, the new treaty is null, with reſpect to that point, 
as diſpoling of a thing that is no longer in the power of him 
who appears to diſpoſe of it : (this relates to treaties made with 
different powers), If the ancient treaty is ſecret, it will have the 
appearance of bad faith to conclude a contrary one, that may be 
rendered void whenever occaſion ſerves; and it is not even al- 
lowed to enter into engagements, which from the occurrences 
that may happen, may be found oppolite to the ſecret treaty, and 
- by that means void; at leaſt, if we are unable fully to recompenſe 
the new ally otherwiſe, it would be to abuſe him to promiſe him 
any thing without informing him that ſuch caſes might ariſe, in 
which we ſhall not have the liberty of diſcharging that promiſe. 
The ally thus abuſed may, doubtleſs renounce the treaty ; but 
if he chooſes rather to adhere to it, the treaty will hold good with 


reſpect to all the articles that are not oppoſite to the more ancient 


treaty. | 

$ 166, Nothing hinders a ſovereign from entering into engagements 
How trea- f the ſ t ich 77 wy” 
ties may be 0 e lame nature wit two or more nations, it e is at the lame 
concluded time able to fulfil them with reſpect to all his allies, For ex- 
withſeveral ample, a treaty of commrce with one nation does not prevent 
+. Others being afterwards made with different ſtates, unleſs a pro- 
fame view. 


* Mahomet warmly recommended to his diſciples the obſervation of treatics. 
Ockley's Hiſtory of the Saraceus, Vol. I. 
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miſe is made in the firſt treaty, not to grant the ſame advantages 
to any other, We may in the ſame manner promiſe to aſſiſt two 
different allies with troops, if we are able to furniſh them both, 
or if there is no appearance that both will have occaſion for them 
at the ſame time. 

If, nevertheleſs, the contrary happens, the moſt ancient ally ought 8 167. 
to be preferred; for the engagement was pure and abſolute with —_— 
reſpect to him, while we were unable to contract a ſecond, but fh d be 7 
by reſerving the right of the firtt, The reſervation is a right, preferred. 
and it is a tacit reſervation, if it is not expreſsly made. | 

The juſtice of the cauſe is another reaſon of preference, be- $ 168. 
tween two allies; and even we ought not to aſſiſt him whoſe beer 
courſe is unjuſt, whether he be at war with one of our allies, or — — 
with another ſtate. For this would be the fame, as if we contracted war. 
an alliance for an unjuſt purpoſe ; which is not permitted (& 161.) 

No one can be validly engaged to ſupport injuſtice, 

Grotius divides treaties into two general claſſes: the fir, thoſe $ 169. 

which turn merely on things to which we were already bound by 8 
the law of nature; and the ſecond of thoſe, by which we engage treatics 
ſomething more v. The firſt ſerves to ſecure a perfect right to 3. Of thoſe 
things to which we had only an impertect right, fo that from — ncang 
thence forward we might require what before we had only a — 
foundation to deſire, as an office of humanity. Such treaties be- by the law 
came very neceſſary among the ancient nations, who, as we have f nature, 
already obſerved, did not think themſelves bound to perform any 
thing for the nations that were not in the number of their allies. 
They are even of uſe among the moſt polite people, in order the bet. 
ter to ſecure the ſuccours that may be expected, to determine the 
meaſure and degree of theſe ſuccours, and to know on what we 
have to depend, to regulate what cannot in general be determined 
by the law of nature, and to prevent the difficulties and various in- 
terpretations of that law. In ſhort, as the power of aſſiſtance in any 
nation is not inexhauſtible, it is prudent-to ſecure ourſelves a pro- 
per right to ſuccour, that cannot be granted to all the world. 

Of this firſt claſs are all the ſimple treaties of peace and friend- 
ſhip, when the engagements contracted in them add nothing to 
what men owe each other as brethren, and as members of the 
human ſociety ; as thoſe that permit commerce, paſſage, &c. 

If the aſſiſtance and offices that are due in virtue of ſuch a f 150. 
treaty, are found, upon ſome occaſions, incompatible with the ra 
duties a nation owes to itſelf, or with what the ſovereign owes to theſe trea- 
his own nation, the caſe is tacitly and neceſſarily excepted in tie, with 
the treaty. For neither the nation nor the ſovereign can enter — —— 
into an engagement to abandon their own ſafety, or the ſafety of curtelves. 
the ſtate, to contribute to that of their ally. If the ſovereign 
has occaſion, in order to preſerve his own nation, for the things 
he has promiſed in the treaty ; if, for example, he has engaged to 
furniſh corn, and in a time of dearth he has ſcarcely ſufficient for 
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the nouriſhment of his ſubjects, he ought without difficulty to 
prefer his own nation. For he naturally owed aſſiſtance to a 
forcign ſtate, only fo far as that aſſiſtance was in his power, and 
he can only promiſe it by a treaty upon the ſame footing. Now 
it is not in his power to take away the ſubſiſtence of a nation, in 
order to give it to another, Neceflity here forms an exception, 
and he does not violate the treaty, becauſe he cannot fulfil it, 

8 157. | The treaties by which we imply engage not to do any evil to 
Of treaties an ally, to abſtain, with reſpect ro him, from all damage, offence, 
that na and injury, are not neceſſary, and produce no new right ; each 
— having already from nature, a perfect right not to ſuffer either 
no injury. damage, injury, or any true offence. However, thele treatie; 

become very uſeful, and accidentally neceſſary, among thoſe bar. 
barous nations who think they have a right to make any attempts 
againſt foreigners. They are not uſelets with reſpect to nations 
leſs ſavage, who, without fo far diveſting themſelves of humanity, 
are, however, much leſs affected by a natural obligation, than by 
one they themſelves have contracted by folemn engagements : 
and would to God that this manner of thinking was entirely con- 
fined to barbarians! We fee too frequent effects of it among 
thoſe who boaſt of a perfection much ſuperior to the law of na- 
ture. But the name of periidious is prejudicial to the conductors 
of nations; and it becomes, by this means, formidable to thuſz 
themſelves who are but little curious about meriting that of vir- 
tuous men, and who know how to get rid of the reproaches of 
conſcience. | 

Treaties in which ſovercigns engage to do what they are not 
obliged to perform by the law of nature, are either cqual or un- 
equal. T4 

7 152 Treaties equal are thoſe in which the contracting parties pro- 
_ miſe the ſame things, or things that are equivalent, or, in ſhort, 
tunes that that Are equitably proportioned, fo that their condition is equal, 
are not na- Such is, for example, a defenſive alliance, in which they reci- 
— rug procally ſtipulate for the ſame ſuccours. Such is an offenlive 
equal, alliance, in which it is agreed, that cach of the allies ſhall furniſh 
the ſame number of veſlels, tue ſame number of troops, of cavairy 

and infantry, or an equivalent in vellels, in troops, in artillery, or 
in money. Such is allo a league in which the contingent of each 
of the allies is regulated in proportion to the intereſt he takes or 
may have in the deſign of the l-ague, Thus the emperor and 
the king of England, in order to engage the ſtates-general of the 
United Provinces to accede to the treaty of Vienna, of the 16th 
of March, 1751, conſented that the republic ſhould only promi 
her allics ' ſuccour of four thouſund foot and a thouſand hot ſe, 
though they engaged to furniſh the republic, in caſe it was at- 
tacked, each with eight thouſand foot and four thouſand horle, 
We ought alſo to place in the rank of equal treaties, thoſe that 
declare that the allies ſhall make a common cauſe, and act with 
all their forces. Thougb, in fad, their forces are not equal, they 
may well be confidergd as equal, ERS 7 ; 


Equal 
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Equal treaties may be ſubdivided into as many kinds as the 4 
ſovereigns have different tranſactions between them. Thus they ' 
treat of the conditions of commerce, of their mutual defence, of "1 
aſſociations in war, ot the paſlage they ſhall reciprocally grant to 
each other, or refuſe to the enemies of their ally; they engage not 
to build fortreſſes in certain places, &c. But it would be uſeleſs 
to enter into theſe particulars: generals are ſufficient, and are 
eaſily applied to particular caſes. 

| — not being leſs obliged than individuals to have a regard 8 173. 1 
to equity, they ought, as much as poſſible, to preſerve equality yu — | 
jn their treaties. When therefore the parties are in ſuch a ſtate — iq 
as to obtain the ſame reciprocal advantages, the law of nature re- quality in , 

uires that their treaties ſhould be equal, at leaſt, if there is not teu 

hs particular reaſon to deviate from that equality ; ſuch would 

be, for inſtance, gratitude for a former benefit, the hope of be- 1 
coming inviolably attached to a nation, from ſome motive which 
influences one of the contracting parties to conclude the treaty, 1 
&xc. And even, if we judge rightly, the conſideration of this par- 
ticular reaſon reſtores to the treaty that equality which ſeems to f 
be taken from it by the difference of the things promiſed. | 

I ſee thoſe pretended great politicians ſmile, who place all 
their ſubtilty in circumventing thoſe with whom they treat, and 
regulating the conditions cf the treaty in ſuch a manner, that all --_ 
the advantage ſhall accrue to their maſters. Far from bluſhing 
at a conduct fo contrary to equity, to rectitude, and natural ho- 
neſly, they make it their glory, and pretend to merit the name 
of great negociators. How much do men in a public character 
glory in what would diſhonour an individual! The private man, 
if he is without conſcience, alſo laughs at the rules of morality 
and juſtice ; but he laughs in ſecret ; it would be dangerous and 
prejudicial to him, publicly to make a mock of them; the powerful 
abandon more openly the honeſt for the uſeful. But it trequent- 
iy happens, for the happineſs of the numan race, that this pretend- 
ed utility becomes fatal to them; and even among ſovereigns, 
candour and rectitude are found to be their ſafeſt politics. All | 
the ſubtilties, all the ſhufflings of a famous miniſter, on occaſion 1 
of a very intereſting treaty with reſpect to Spain, turned at length f 

to his confuſion, and the damage or his malter ; while the good | 


faith, the generoſity of England towards her allies, procured her 
an immente credit, and raiſed her to the higheſt point of influence 
and reſpect. 

When people ſpeak of equal treaties, they have commonly in 5 7 
their minds a double idea of the equality of the engagement and I” = 
the equality of the dignity of the contracting parties. It is ne- eweenequal 
cellary to take away every thing that may appear equivocal, and treaties and 
for this purpoſe to Ciſtinguiſh between equal treaties and equal — 
elliances, Equal treaties are thoſe where equality is kept in pro- 
miles, as we have juſt explained them (5172. ); and equal alliances, 
thoſe where equal treats with equal, forming no difterence in the 
Fontracting parties, or, at leaſt, admitting no luperiority too * 
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ly pointed out ; but only ſome pre-eminence of honours and rank, 

Thus kings treat with the emperor as equal with equal, though 

they without difficulty allow him the firſt place. Thus great re. 

publics treat with kings as equal with equal, in ſpite of the pre. 
eminence they at preſent allow them. Thus every true ſovereign 

ought to treat with the moſt powerful monarch, ſince they are 

as really ſovereigns, and as independent as himſelf, ((e above 53. 

of this Book). ä 

$ 175. Unequal treaties are thoſe in which the allies do not promiſe 

| nf gg the ſame things; and the alliance is unequal when it makes a dif- 
and un- ference in the dignity of the contracting parties. Tis true, that, 
equal all- moſt commonly an unequal treaty will be at the ſame time an un- 


equal alliance; great potentates being ſeldom accuſtomed to 
give more than is given to them, to promiſe more than is pro- 
miſed to them, if they are not rewarded for it on the fide of glory 
and honour ; on the contrary, a weak ſtate does not ſubmit to 
burthenſome conditions, without being obliged alſo to acknow- 
ledge the ſuperiority of its ally. 

Thoſe unequal treaties, that are at the ſame time unequal al- 
liances, are divided into two kinds: the firſt, thoſe where the u- 
equality is found on the ſide of the moſi conſiderable power ; and the 
ſecond comprehends treaties where the inequality is on the fide of 
the inferior power. | | 

In the firſt kind, without attributing to the more powerful any 
right over the more weak, there is given him only a ſuperiority 
of honours and reſpect. We have treated of this in Book I. 85. 
Frequently a great monarch, reſolving to engage a weak ſtate in 
his intereſt, makes it advantageous conditions, or greater than 
thoſe it would ſtipulate for itſelf; but he claims at the ſame time 
a ſuperiority of dignity, ad requires reſpect from his ally. This 
laſt particular renders the alliance unequal. To this we _ to 
pay attention; for we ought not to confound with theſe al- 
iances, thoſe in which equal treats with equal, though the moſt 
powerful of the allies, for particular reaſons, gives more than he 
receives, promiſes his aſſiſtance gratis, without my a re- 
turn, more conſiderable ſuccours, or even the aſſiſtance of all his 
forces: here the alliance is equal; but the treaty is unequal; if 
it is not always true to ſay, that he who gives moſt, having a 
— intereſt in concluding the treaty, his conſideration re- 

ores the equality. Thus the French finding themſelves embar- 
raſſed in a war with the houſe of Auſtria, Cardinal de Richelieu, 
reſolving to humble that formidable power, he, like an able mi- 
niſter, concluded a treaty with Guſtavus Adolphus, in which all 
the advantage appeared to be on the ſide of the Swede. On con- 
ſidering only the ſtipulation, we ſhould have ſaid, that the treaty 
was unequal; but the advantages France derived from it, 
largely compenſated for that inequality. The alliance of France 
with the Swiſs, if we ſtop at the ſtipulation, is an unequal treaty ; 
but the valour of the Swiſs troops has for a long time reſtored 
the equality; the difference of their intereſts and wants yrs 
cle 
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theſe together. France, often involved in bloody ware, has re- 
ceived eſſential ſervices from the Swiſs : the Helvetic body, with- 
out ambition, without a ſpirit of conqueſt, may live in peace with 
the whole world; they have nothing to fear, ſince they have 
made the ambitious feel that the love of liberty gives the nation 
ſuficient ſtrength to defend its frontiers. This alliance may at 
certain times appear unequal. Our forefathers ſtudied ceremo- 
nials but little. Though, in reality, and eſpecially ſincs the abſo- 
lute independence of the Swiſs is acknowledged by the empire 
icſelf, the alliance is certainly equal; notwithſtanding the Hel- 
vetic body, without difficulty, pays to the king of France all the 
pre-eminence which the modern cuſtoms of Europe attribute to 
crowned heads, and eſpecially to great monarchs. 

Treaties in which the inequality is found on the fide of the inſe- 
rior powers, that is, thoſe which impoſe on the more weak, more 
extenſive obligations, or greater burthens ; or oblige them to 

rform things diſagreeable and painful: theſe unequal treaties, 

ſay, are always at the ſame time unequal alliances ; for the 
more weak never ſubmit to burthenſome conditions, without 
being obliged alſo to acknowledge the ſuperiority of the ally. 
Theſe conditions are commonly impoſed by the conqueror, or 
dictated by neceſſity, which obliges a weak {tate to ſeek the 
protection or aſſiſtance of another more powerful, and by this 
means it acknowledges its ſuperiority. Beſides, this forced ine- 
quality, in a treaty of alliance, ſwallows up and deprefles its dig- 
nity, at the ſame time that it exalts that of the more powerful ally. 
It alſa happens that the more weak, not being able to promiſe 
the ſame ſuccours as the more powerful, it becomes neceſſary 
that it ſhould make a compenſation for it by engagements that 
degrade it below its ally, and often muſt even ſubmit, in certain re- 
ſpects, to his will. Of this kind are all the treaties where the more 
weak engages not to make war without the conſent of the more 
ſtrong, and to have the ſame friends, and the ſame enemies, to main- 
tain, and pay a reſpect to its majeſty, to have no fortreſſes in cer- 
tain places, not to trade, nor raiſe ſoldiers in certain free countries, 
to deliver up its veſlels of war, and not to build others, as the Car- 
thagenians did to the Romans ; to keep up oaly a certain number 
of troops, &c. 

Theſe wnequa! alliances are ſubdivided into two kinds; they 
either degrade the ſovereignty, or they do not. We have touched 
lightly on this in Boak l Chap. I. and XVI. . 

he ſovereignty ſubſiſts intire, when none of the rights, of 
which it is conſtituted, is conveyed to the ſuperior ally, or ren- 
dered dependant on his will in the exerciſe that may be made of 
them. But the ſovereignty is degraded when any of its rights 
are ceded to an ally, or even if the uſe of them is merely rendered 
dependent on the will of that ally. For example, the treaty does 
no injury to the ſovereignty, if the weaker ſtate only promiſes not 
to attack a certain nation without the conſent of its ally. By 
this means it does not ſtrip itſelf of its right, nor does it ſubmit 
to him the exerciſe of it; it only conſents to a reſtriction in fa- 
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vour of its ally; and in this manner it no more diminiſhes its li- 
berty, than is neceſſarily done in all promiſes, People every day la 
themſelves under ſuch reſtraints in alliances that are perfectly — 
But to engage not to make war againſt any one whatſoever, with. 
out the conſent or permiſſion of an ally, who on his fide does 
not make the ſame promiſe, is to contract an unequal alliance 
with diminution of ſovereignty ; for it is to deprive him of one 
of the moſt important parts of the ſovereign power, by commit. 
ting the exerciſe of it to another's will. The Carthagenians 
having, in the treaty that terminated the ſecond Punic war, pro. 
miſed not to make war on any ſtate without the conſent of the 
Romans, were then, for that reaſon, conſidered as dependent 
on the Romans. 
$ 176. When a people ate forced to receive laws, they may legally re- 
Tow an I- nounce their preceding treaties, if he with whom they are con- 
eee ſtrained to enter into an alliance requires it from them. As they 
of fove- then loſe a part of their ſovereignty, their ancient treaties fall with 
reiguty the powers that had concluded them. This is a neceflity that can- 
may anrul not be imputed to them; and ſince they had a right to ſubmit 
705 Whgg themſelves abſolutely, and to renounce all ſovereignty, if it be- 
came neceſlary for their preſervation; by a much ſtronger rea- 
ſon, they have a right, under the ſame neceſſity, to abandon their 
allies. But a generous people will try every reſource beforc they 
will ſubmit to ſo ſevere and humbling a law. 

& 1-9. In general, every nation ought to be jealous of its glory, care- 
We ought ful of maintaining its dignity, and preſerving its independence; 
2 pe it ſhould therefore be induced by nothing but extremity, or the 
Folie moſt important reaſons, to contract an unequal alliance. I his par- 
in- Kiug un- ticularly relates to treatics where the inequality is found on the 
8 e fide of the weaker ally, and ſtill more to thoſe unequal alliances 

that degrade the ſovereignty: men of courage will receive them 
only from the hand of neceſſity. 

3 178, © Whatever a ſelf- intereſted politician may ſay, we ſhould either 
The mutual abſolutely deliver ſovereigns from the authority of the law of na- 
8 ture, or agree that they are not allowed to oblige, without juſt 
withreſpea Teaſon, the weaker ſtates to ſubmit to them their dignity, much 
to anequal leſs their liberty, by an unequal alliance. Nations owe to each 
#lauces. other the ſame ailiſtance, the ſame reſpect, the ſame friendihip, 

as individuals living in a ſtate of nature. Far from ſeeking to 
humble the weak, and to deſpoil them of their moſt precious ad- 
vantages, they will reſpect, they will maintain their dignity and 
their liberty, if they are inſpired by virtue more than by pride; 
it they are more moved by principles of integrity than by a mean 
ſelf-intereſt ; what I do ſay? If they have ſuch a degree of under- 
ſtanding as to know their true and real intereſt, Nothing more 
firmly ſecutes their power of a great monarch than his regard to 
all ſovereigns. The more — he is of offending the weaxs, 


the greatei eſteem they will have for him, and the more they will 
revere him; they love a power who makes them feel his ſuperiority 
only by his benefits; they fix themſelves to him as to their ſup- 

port, 


= WO © & Cw we 


WW a ww cen ˖— og 


w* Ko ww 


3 
— 


Co 


8 
= 


;. I. Ch. XII. AND OTHER PUBLIC TREATIES. 


, and he becomes the arbiter of nations. Had he behaved 
with pride, he would have been the object of their jealouſy and 
fear, and perhaps have one day ſunk under their united efforts, 

But as the weak ought, in their neceſſity, to accept with grati- 
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$ 179. 


tude, the aſſiſtance of the more powerful, and not to refuſe him the In thoſe 


honours, the reſpect, that flatters him who receives them, without —_— 


the moſt 
werſul 


degrading him by whom they are rendered; ſo nothing is more 
conformable to the law of nature, than aſſiſtance generoully given 


by the more powerful ſtate without requiring a return; or, at 6: 


laſt, an equivalent. And it is found here, that advantage is ob- 
tained by the practice of duty. Good policy will not permit a 
great power to ſuffer the oppreſſion of the ſmall ſtates in his 
neighbourhood. If he abandons them to the ambition of a con- 
queror, this laſt will ſoon become formidable to himſelf. Thus 
ſovereigns, who are commonly faithful enough with reſpect to 
their own intereſt, ſeldom fail to attend to this maxim. Hence 
thoſe alliances ſometimes againſt the houſe of Auſtria, ſometimes 
againſt its rival, according as the power of the one or the other 
preponderates. Hence that balance of power, the object of per- 
petual negociations and wars. 

When a weak and poor nation has occaſion for another kind 
of aſſiſtance, when it is afflicted by a famine, we have ſeen (& 5.) 
that thoſe who have proviſions ought to furniſh them at a juſt 
price z it would be noble to afford them at a low rate, or to 
make a preſent of them, if a nation is incapable of paying for them. 
To make it buy them by an unequal alliance, and eſpecially at 
the expence of its liberty, to treat them as Joſeph formerly 
treated the Egyptians, would be a ſeverity almoſt as dreadful, as 
ſuffering them to periſh with hunger, 

But there are caſes where the inequality of treaties and al- 
liances, dictated by ſome particular reaſons, is not contrary to 
equity, nor conſequently to the law of nature. Theſe caſes are in 
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How in- 
equality of 
treaties aud 


general all thoſe in which the duties of one nation towards itſelf, a liances 


or its duty to others, invite it to deviate from equality, For in- 
ſtance, if the ſovereign of a weak ſtate ſhould without neceſſity 


may be con- 
fot mable to 


the law of 


build a fortreſs, which he would be incapable of defending, in a nature. 


place where it might become very dangerous to his neighbour, if 


ever it fell into the hands of a powerful enemy; this neighbour 
may oppoſe the conſtruction of the fortreſs ; and if it is not con- 
venient to pay for the compliance he demands, he may obtain it b 
threatening to break up the roads of communication, to forbid 


commerce, to build fortrefles, or to keep an army on the fron- 


tier, to conſider that little ſtate as ſuſpicious, &. He impoſes 
indeed an unequal condition ; but this is authoriſed by the care 
of his own ſafety. In the ſame manner he may oppoſe the form- 
ing of a highway, that would open to an enemy an entrance into 
his ſtate, War might furniſh us with a multitude of other ex- 
amples. But people frequently abuſe rights of this nature : it 
requires as much moderation as prudence to ayoid turning them 
into oppreſſion. 

The 
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The duties towards others ſometimes alſo counſel and authoriſe 
this inequality in a contrary ſenſe, ſince without this a ſovereign 
may be accuſed of being wanting to himſelf or to his people, 
Thus gratitude, the defire of ſhewing his ſenſibility for a benefit, 
may induce a generous lovereign to enter into an alliance with joy, 
and to give in the treaty more than he receives. 

s 181. Or he may with juſtice impoſe the conditions of an unequal 
Of inequs- treaty, or even an 2) em alliance, by way of puniſhment, in or. 
lityimpoſed qer to puniſh an unjuſt aggreſſor, and to put him out of a condi. 
fon tion of eaſily hurting him afterwards, Such was the treaty to 
ment, which Scipio Africanus forced the Carthaginians to ſubmit, after 

he had conquered Hannibal, The conqueror often gives ſuch 
laws; and by this means he neither offends juſtice nor equity, if he 
remains within the bounds of moderation, after he has triumphed 
in a juſt and neceſſary war. 

8 182. he different treaties of protection, thoſe by which a ſtate ren. 
Other kinds ders itſelf tributary or feudatory to another, form ſo many kinds of 
—— unequal alliances. But we ſhall not repeat here, what we have 
elſewhere. ſaid in Book I. Chap. I. and XVI. 

$5 183, By another general diviſion of treaties or alliances, they are dif. 
Of perſonal tinguiſhed into perſonal and real: the firſt are thoſe that relate to 
—— the perſon of the contracting parties, and are reſtrained, and in a 

manner attached to them. Real alliances relate only to the things 
of which they treat, without any dependence on the perſon of the 
contracting parties. 

The perſonal alliance expires with him who contracted it. 

The real alliance is affixed to the body of the ſtate, and 
ſubſiſts as long as the ſtate, if the time of its duration is not limited, 

It is of great uſe not to confound theſe two ſorts of alliances, 
Therefore — are at preſent accuſtomed to explain them - 
ſelves in ſuch a manner as to leave no uncertainty in this reſpeQ, 
and this is doubtleſs the beſt and ſafeſt method. In want of this 
precaution, the matter of the treaty, or the expreſſions in which it 
1s conceived, may furniſh the means of diſcovering, whether it be 
real or perſonal, Let us give ſome general rules on this ſubject. 

In the firſt place, from naming in the treaty the ſovereigns who 
The names contract, we ought not to conclude that the treaty was perſonal ; 
of contraQ- for the name of the ſovereign who actually governs is often inſert- 
_—_— ed with the ſole view of NI whom it is concluded, and 
— cen, not to make known that they have treated with him perſonally. 
der it per- This is an obſervation of the civilians Pedius and Ulpian “, re- 
ſonal. peated by all authors. 

Every alliance made by a republic is in its own nature real, for 

* —ꝙ* it relates only to the body of the ſtate. When a free people, a po- 
made by a pular ſtate, or an ariſtocratical republic concludes a treaty, it is 
republic is the ſtate itſelf that contracts: and its engagements do not depend 

on the lives of thoſe who were only the inſtruments : the mem- 


Diet. Lib. Il, Tit, XIV. De Pattir, Leg. VII. 5 8. 
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bers of the people or of the regency change and ſucceed each 
other ; but the ſtate is always the ſame, 

Since then ſuch a treaty directly relates to the body of the ſtate, 
it ſubſiſts, though the form of the republic happens to be changed, 
and though it ſhould be even transformed into a monarchy, For 
the ſtate and the nation are always the ſame, whatever changes are 
made in the form of the government, and the treaty concluded 
with the nation remains in force as long as the nation exiſts. But 
it is manifeſt that we ought to except from this rule all the 
treaties that relate to the form of the government. "Thus two 

pular ſtates that have treated expreſsly, or that appear evidently 
to have treated with the view of maintaining themſelves in con- 
cert in their ſtate of liberty and popular government, ceaſe to be 
allies at the m moment when one of them has ſubmitted to be 
governed by a ſingle perſon. 

Every public treaty concluded by a king, or by any other mo- , 186. 
narch, is a treaty of the ſtate; it lays under an obligation the en- ned 
tire ſtate, the nation which the king repreſents, ms whoſe power by kings or 
and right he exerciſes. It ſeems then, at firſt, that every public other mo- 
treaty ought to be preſumed real, as concerning the ſtate itſelf. 
There is no doubt with reſpect to the obligation to obſerve 
the treaty ; this relates only to its duration. Now there is often 
room to doubt whether the contracting parties have intended to 
extend the reciprocal engagements beyond the term of their own 
lives, and to bind their ſucceſſors. Conjunctures change; a bur- 
then that is to day light, may in other circumſtances become in- 
ſupportable, or too heavy: the manner of thinking among ſove- 
reigns is no leſs variable; and there are things which it is con- 
venient that each prince ſhould diſpoſe of freely according to his 
own plan. There are others that are freely granted to a king, and 
would not be permitted to his ſucceſſor. It is neceſſary then to 
conſider the terms of the treaty, or the deſign of it, in order to 
diſcover the intentions of the contracting powers. 

Treaties that are perpetual, and thoſe made for a determinate _ $5 187- 
time, are real; ſince their duration does not depend on the lives of —— 
the contracting parties. and ſor a 

In the ſame manner, when a king declares in the treaty that it certain 
is made for himſelf and his ſucceſſors, it is manifeſt that the treaty 4 8g 
is real. It is affixed to the ſtate, and made in order to laſt as long Treaties 
as the kingdom itſelf. | made for 

When a treaty expreſsly declares, that it is made for the good of — . 
the kingdom, is a manifeſt indication that the contracting powers ceſlors. 
have not intended to make it depend on the duration of their $ 189. 
lives ; but rather to affix it to the duration of the kingdom itſelf : Tun 
the treaty is then real. mango WP 

Independently even of this expreſs declaration, when a treaty is the ki 
concluded to procure an advantage to the ſtate that will always 
ſubſiſt, there is no reaſon to believe that the prince who has con- 
cluded it, was willing to limit it only to the duration of his life. 

Such a treaty ought then to be conſidered as real, unleſs very 
8 ſtrong 
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| ſtrong reaſons ſhew, that he with whom it was concluded, granted 
the advantage to which it relates, only out of regard to the prince 
then reigning, and as a perſonal favour ; in this caſe the treaty ter. 
minates with the life of the prince, the reaſon of the conceſſion 
expiring with him. But this reſerve is not eaſily preſumed ; for 
it would ſeem, that if contracting parties had this in their view, 
they would have expreſſed it in the treaty. 
$ 190- n caſe of doubt, when nothing clearly eſtabliſhes either the 
How pre- perſonality or the reality of a treaty, it ought to be preſumed real, 
vn nee if it turns on things that are favourable, and perſonal in matters 
£25": 1 in that are odious. The things favourable are here thoſe that tend to 
doubtful the common advantage of the contracting powers, and that equally 
caſcs, favour the two parties ; things odious are thoſe that burthen one 
party alone, or that are a greater grievance to one than the other, 
e ſhall ſpeak of them more at large in the chapter on the inter. 
pretation of treaties. Nothing is more conformable to reaſon 
and equity than this rule : whenever certainty is 1 the 
affairs of men, we muſt have recourſe to preſumption. Now if 
the contracting powers have not explained themſelves, it is na- 
tural, when it relates to things favourable, and equally advantage- 
ous to the two allies, to think that they intended to make a real 
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treaty, as one moſt uſeful to their reſpective kingdoms ; 
and if we deceive ourſelves in this preſumption, we do no injury : 
either to the one or the other. But if the engagement has ſome- 0 
thing odious, if one of the contracting ſtates finds itſelf overbur. h 
thened, how can it be preſumed that a prince who entered into p 
ſuch engagements, was willing to lay that burthen for ever upon 
his kingdom? Every ſovereign is preſumed to defire the ſafety t 
and advantage of the ſtate with which he is entruſted ; it cannot i 
then be ſuppoſed, that he has conſented to load it for ever with a 8 
burthenſome obligation. If neceſſity has made it a law to him, k 
it was the buſineſs of his ally to make him explain himſelf clearly, | 
and it is probable he would not have failed to do it, knowing that 4 
men, and particularly fovereigns, ſeldom ſubmit to heavy and dil. ar 
agreeable burthens, if they are not in due form obliged to it. If p 
it happens then that the preſumption is a miſtake, and makes him 4 
loſe ſomething of his right, it is a conſequence of his own negli- « 
gence, Let us add, that if neither the one nor the other ought to « 
loſe his right, equity will be leſs wounded by the loſs which this « 
will ſuffer from a gain which he could only obtain by the damage Gs 
he intended the other: this is the famous diſtinction de luer » 
captand:, and de damns uitando. pL 
We, without difficulty, place equal treaties of commerce in be 
the number of thoſe that are favourable, ſince they are in general fe 
advantageous, and very conformable to the law of nature. As ce 
to alliances made on account of war, Grotius ſays, with reaſon, th 
that & defenſive alliances have a more favourable aſpeR, and thoſo ye 
that are offenſive have ſomething in them that approaches nearer to 
4 to what is burthenſome or odious *.“ be 


* De Juve Belli & Pain, Lib, II. Cap. XVI. 5 16, Fo: 
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We could not diſpenſe with ſlightly mentioning in a few words 
theſe diſcuſſions, in order that we might not leave here a diſagree- 
able void. However, they are but of little uſe in practice; ſove- 
reigns at preſent generally uſing the wite precaution of clearly de- 
termining the duration of their treaties, They treat for them- 
ſelves and their ſucceſſors, for themſelves and their kingdoms for 
perpetuity, for a certain number of years, &. Or they treat 
only for the time of their reign, for an affair peculiar to thein- 
ſelves, or their families, &c. 

Since public treaties, and even thoſe that are perſonal, conclud- 


ed by a king or by any other ſovereign who is inveſted with ſuch- T; 
cient power, are treaties of ſtate, and obligatory with reſpect to re 
an 1 os 


E y , — 90 re lu tis 
dently of the perſon who has concluded them, Coubtlefs, oblige from EY 
his ſucceſſors, and the obligation impoſed on the {tate paiies ſuc- treaty paſs 

to the ſuce 
ceſlors. 


the whole nation (y 186.) ; real treaties, made to ſubſiſt indepen- 


cetſively to all its conductors, in proportion as they aſſume the 
public authority, It is the ſame with reſpect to the rights ac- 
quired by thele treatics : they are acquired for the itate, and ſue- 
ceſſively paſs to its conductors, 

It is a pretty general cuſtom for the ſucceſſor to confirm, or 
renew even real alliances, concluded by his predecellors ; and pru- 
dence requires, that tuis precaution ſhould not be neglected, ſince 
men lay a greater ſtreſs on an obligation they theniſelves have con- 
tracted, than on one impoſed on them by others, or to which they 
have only tacitly agreed. This is becauſe they believe their word 
8 in the firſt, and only their conſcience in the other. 
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F ror, 


Lat? Pi 


he treaties that have no relation to repeated oaths, but to $ 192. 


tranſitory acts, and that are ſuddenly concluded; theſe treaties, Of 2 
cgompton- 


if it is not proper to call them by another name (ſee 5 153.): thele 4 e ber 


conventions, theſe pacts, which are accomplithed once tor all, and al. and 


not by ſucceſſive acts, are no ſooner executed, than they are com- perſcded- 


pleted and perfected. If they are valid, they have in their own 
nature a perpetual and irrevocable effect: we have not them in 
view when we enquire, whether a treaty be real or perſonal. 
Puffendorf * gives us rules in this inquity, © 1. That the fuc- 
& ceſlors ought to keep the treaties of pe..ce concluded by their 
« rredeceflors. 2. That a ſucceſſor ſhould keep all the Jawtul 
« conventions, by which his predeceſſor has transferred any right 
to a third.” This is apparently leaving the queſtion; it is 
only ſaving that what is done witn validity by a prince, cannot 
de annulled by his ſucceiiors : who doubts it? The treaty of 
peace is in its own nature made to lat perpetually, and as ſoon as 
it is once duly concluded and ratified, it is an affair that is per- 
fected ; it mult be accompliſhed on both ſides, and obſerved ac- 
cording to its tenor. It it is executed upon the ſpot, every 
thing is concluded. But if the treaty contains engagements w.th 
reſpect to ſueceſſive and repeated oaths, it will be always proper 
to examine, according to the rules we have laid down, whether it 
be in this reſpect real or pertonal ; whetaer the contracting 
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parties have reſolved to oblige their ſucceſſors to ſwear to them; 
or whether they have only promiſed for the time of their reign, 
In the ſame manner, as ſoo! as a right is transferred by a lawful 
convention, it no longer belongs to the ſtate that has ceded. it: 
the affair is concluded and terminated, But if the ſucceflor finds 
any fault in the act, and proves it, he is not to pretend that the 
convention is not obligatory with reſpect to him, and refuſe to 
accomplith it; he is to ſhew, that it has not been made; for an 
act detective and invalid is null, and the ſame as if it never had 
been. 

The third rule given by Puftendorf, is no leſs uſeleſs with re- 
ſpect to this queſtion; it declares, © T hat if che other ally hay- 
« ing already executed ſomething to which he was bound by 
« virtue of the treaty, the king happening to die before he had 
« accompliſhed, in his turn, what he had engaged to perform, 
« his ſucceſſor is indiſpenſibly obliged to perform it. For 
« what the other ally has executed under the condition of 
C receiving an equivalent, having turned to the advantage of the 
« tate, or at lealt having been done with that view, it is clear, 
ce that if the one does not perſorm what he has ſtipulated, the other 
then acquires the ſame right as the man who is paid what he 
« did not owe, and therefore the ſucceſſor is obliged to make 
« him an intire recompence, for what he has done or given, or 
« to adhere himſelf to what his predeceſſot has engaged to per- 
« form.” All this, I fay, is forcign to our queſtion, If the 
alliance is real, it ſubſiſts notwithſtanding the death of one of the 
contracting parties; if it is perſonal, it expires with them, or 
with one of them (J 183). But when a perſonal alliance comes 
to be furniſhed in this manner, the knowing to what one of the 
allied ſtates is bound, in caſe the other has already executed ſome- 
thing by virtue of the treaty, is another quzeition, and is to be 
determined by other principles. It is neceflary to diſtinguiſh 
the nature of what has been done to accomplith the treaty. If it 
relates to thoſe determined, and certain loans which they have re- 
ciprocally promiſed each other by way of an equivalent, there is 
no doubt that he who has received, ought to give what he has 
promiſed in return, if he would adhcre to the agreement, and 13 
obliged to adhere to it; if he is not obliged, and is unwilling to 
adhere to it, he ought to reſtore what he has received, to put 
things into their primitive ſtate; or to recompence the ally who 
has given them. Lo act otherwiſe, would be to detain what be- 
longs to another. This not the cafe with the man who has paid 
what he did not owe, but of one who has paid before-hand for a 
thing that has not been delivered to him. But if the perſona} 
treaty requires uncertain and contingent loans that are to be ac- 
compliſhed, as occaſions offer, theſe promiſes are not obligatory 
except in caſes where they are to be fulfilled when preſented ; the 
return of the like aſſiſtance is alſo only due upon occaſions, and 
the end of the alliance being anſwered, nobody is bound to any 


thing. In a defenſive alliance, for inſtance, two kings * 
cally 


ee ao ac 
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cally promiſe each other a gratuitous aſſiſtance for the term of 
their lives: one of them is attacked: he is ſuecoured by his ally, 
and dies before he has an opportunity to ſuccour him in his turn: 
the alliance is ended, and the ſucceſſor of the deceaſed is not ob- 
liged to perform any thing, except his being certainly bound in 
gratitude to make a ſuitable return to the ſovereign, who has 
given a ſalutary aſſiſtance to the ſtate, And it mult not be believed 
that the ally, who has given the aſſiſtance without receiving any, 
will think himſelf injured by the alliance. "This treaty was one of 
thoſe adventitious contracts where the advantages or diſadvantages 
depend on fortune : he might have gained as he has loſt, 

We might here propoſe another queſtion. The perſonal al- 
liance expiring at the death of one of the allies, if the ſurvivor 
thinking it ought to ſubſiſt with the ſucceſſor, fulfils the treaty 
on his part, defends his country, ſaves ſome of his fortreſſes, or 
furniſhes proviſions for his army, what ought the ſovereign to do 
that is thus ſuccoured ? He ought, doubtleſs, either to ſuffer the 
alliance to ſubſiſt, as the ally of his predeceſſor has believed that 
it ought to do, and this will be a tacit renewal and extenfion of 
the treaty z or to pay for the real ſervice he has received, accord- 
ing to a juſt eſtimation of its importance, if he would not con- 
tinue that alliance. This then would be the cafe in which we 
ſhould ſay with Puffendorf, that he who has rendered ſuch a ſer- 
vice, has acquired the right of a man who has paid what he did 
not owe. 

The dutation of a perſonal alliance being reſtrained to the per- 5 14. 
fon of the contracting ſovereizns, if one of them czaſes to reign The perio» 
from any cauſe whattoever, the alliance is ended: for they have —— 72 
contracted in quality of ſoveteigus, and he who ceaſes to reign, one of the 
no longer exiſts as a ſovereign, though he lives ſtill as man. contracting 

Kings do not always treat directly and ſolely for their king- = 
doms; ſometimes in virtue of the power they have in their hands, reign. 
they make treaties relative to their own perſons, or their families; S 195- 
and this they may lawfully do; the fatety and advantage of the — — 
ſovercign, properly underſtood, conſiſting in the welfare of the nature per- 
ſtate, Theſe treaties are perſonal in their own nature, and periſh ſonal. 
with the king. Such is an alliance made for the defence of the 
king and his family. 

It is aſked, if that alliance ſubſiſts with the king and the royal 8 196. 
family, when by ſome revolution they are deprived of their crown? — 
We have lately remarked, (y 194.) that a perſonal alliance ex- cluded for 
pires with the reign of him who contracted it: but that is to be the defence 
underſtood of an alliance with the tate, limited as to its duration, 2 
to the reign of the contracting king. This, of which we are e. 4 
here ſpeaking, is of another nature, For though it binds the mily. 
ſlate, ſince it is bound by all the public acts of its ſovereign, it 
is made directly in favour of the king, and his family; it would 
therefore be abſurd for it to terminate at the moment when they 
have need of it, and at an event againſt which it was made. 

Beſides, the king does not loſe his quality merely by the loſs of 
us kingdom, It he is {tripped of it unjuſtly by an uſurper, or 
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by rebels, he preſerves his rights, in the number of which are his 


5 705. 
What is the 
obligation 
of a real 
alliance, 
when the 
king who 
1s the ally. 
is driven 
from the 
throne. 


But who ſhall judge if the king be dethroned lawfully or by 
violence ? An independent nation acknowledges no judge. If the 
body of the nation declares the king deprived of his rights by the 
abuſe he has made of them, and depoſes him, it may jutliy do it when 
Its grievances are well founded, and no other power has a right to 
cenlure it. The perſonal ally of this king ought not t en to 
aſſiſt him againſt the nation that has made uſe of its right in de- 
poſing him: if he attempts it, he injures that nation. England 
declared war againſt Louis XIV. in the year 1688, for ſupport- 
ing the intereſt of James II. who was depoſed in form, by the 
nation. The ſame country declared war againſt him a ſecond 
time at the beginning of the preſent century, becauſe that prince 
acknowledged the ſon of the depoſed James, under the name of 
James III. In doubttu! cafes, and when the body of the nation 
has not proncunced, or has not pronounced freely, a ſovereign may 
naturally ſupport and detend an ally, and it is then that the vo- 


luntary Jaw of nations ſubliſts between different ſtates. 'The 


party that has driven out the king, pretends to have right on its 
hde: this unhappy king and his ally, flatter themſelves with hay- 
ing the ſame advantage, and as they have no common judge 
upon earth, they have no other method to take, but to apply to 
arms to terminate the diſpute : they therefore engage in a tormal 
war. 

In ſhort, when the foreign prince has faithfully fulfilled his 
enzagements towards an unfortunate monarch, when he has 
done in his defence, or to procure his reſtoration, all he was 
obliged to perform, in virtue of the alliance; if his efforts are 
ineffectual, the dethroned prince cannot require him to ſupport 
an endleſs war in his favour, or expect that he will eternally re- 
main the enemy of the nation, or of the ſovereign who has de- 
prived him of the throne. He muſt think of peace, abandon the 
ally, and conſider him as having himſelf abandoned his right, 
through neceſſity. Thus Louis XIV. was obliged to abandon 
James II. and to, acknowledge king William, though he had at 
firſt treated him as an uſurper. 

The ſame queſtion preſents itſelf in real alliances, and in ge- 
neral, in all alliances made with the ſtate, and not in particular 
with a king for the defence of his perſon. An ally ought doubt- 
leſs to be defended againſt every invaſion, againſt every foreign 
violence, and even againſt his rebellious ſubjects; in the ſame 
manner a republic ought to be defended againſt the enterpriſes of 
one who attempts to deſtroy the public liberty. But it ought to 
be remembered, that an ally of the ſtate, or the nation, is not 
its judge. If the nation has depoſed its king in form, if the peo- 
ple of a republic have driven out their magittrates, and ſet them- 
lelves at liberty, or acxnowledged the authority of an uſurper, 
either expreſely or tacitly ; to oppoſe theſe domeſtic regulations, 
by diſputing their juſtice or validity, would be to interfere in 
the government of the nation, and to do it an injury (ſce 5 54; 

35 all 
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and following of this book.) The ally remains the ally of the 
ſtate, notwithſtanding the change that has happened in it. How- 
ever, when this change renders the alliance uſeleſs, dangerous, or 
diſagreeable, it may renounce it: for it may ſay upon a good 
foundation, that it would not have entered into an alliance with 
that nation, had it been under the preſent form ef government. 

We may ſay here, what we have ſaid oa a pertonal alliance: 
however juſt the cauſe of that king may be, who is driven 
from the throne, either by his ſubjects or by a foreign uſurper, 
his allies are not obliged to ſupport an eternal war in his fivour. 
After having made ineftectual efforts to reſtore him, they mutt 
at lenath give peace to their people, and come to an àacconmo- 
dation with the uſurper, and for that purpoſe treat with him as 
with a lawful ſoveteign. Louis XIV. exhauſted by a bloody ai.d 
unſucceſsful war, offered at Gertruidenburg, to abandon his 
grandſon, whom he had placed on the throne ot Spain; and when 
affairs had changed their appearance, Charles of Auftria, the rival 
of Philip, faw himfclt, in his turn, abandoned by his allies, They 
grew weary of exhauſting their ſtates in order to give him the 
poſſeſſion of a crown wnich they believed to be his due, but 
which to all appearance they ihvuld never be able to procure 
for him. 


CHAP. XIII. 
Of the Difſelutian and Renewal af Treaties. 
F HE alliance is ended as ſoon as the term is expired. This 
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term is ſometimes fixed, When an alliance is made for a cer- Of he en. 


tain number of years, and ſometimes it is uncertain, as in per- 


piration of 
the term of 


ſonal alliances, the duration of whici depends on the lives of the alliauces. 


contracting powers, The term is likewiſe uncertain when two 
or more fovereigns form an alliance, with a view to fome par- 
ticular affair; for inſtance, to drive a barbarous nation from a 
country it had invaded, to reſtore a foverciga to his throne, &. 
The +14 of this alliance is affixed to the completion of the en- 
terprite for which it was formed. "Thus in the laſt example, 
when the ſovereign is reſtored, and ſo firm! y ſeated on his throne, 
that he may remain in the tranquil poſſeſſion of it, the alliance 
only formed for his reſtoration is ended. But if the enterpriſe 
does not ſucceed, the alliance is terminated, when they acknow- 
ledge the impoſſibility of executing it; for it is neceiſary to re- 
nounce an enterpriſe, when its execution is perceived to be im- 
polſible. 


A treaty made for a time may be renewed by the common 


$1 


conſent of the allies, which is ſhewn either in an expreſs manner, Of the res * 


or tacitly, When the treaty is expreſsly renewed, ut is the fame ewa 
8 (TEeakich, 


as if one altogether new was made. 
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The tacit renewal is not eaſily preſumed, for engagements of 


this importance weil deſerve an expreſs conſent. Ihe tacit re- 
newal can then ole be founded on atts of ſuch a n: ture, that 
cannot be performed but in virtue of the treaty. Still, the thing 
is not without dithiculty; for according to the circum; ances 
and nature of the act, they may be able to found only a t:mple 
continuation, or an exteniion of the treaty : this is very far trom 
a renewal, cſpecially as to the term. For example, England has a 
treaty of ſablidies with a prince of Germany, who 1s to maintain, 
during ten years, a It; ated number of troops tO be at the difp ofal 
of that Ci Own, on condition of his receiving every Year a Certa Un 
ſum. The ten vears being expired, the king of Engla: nd Cauies 
the ſum ttipulated for one ycar to be paid, the a ly receives it 
the treaty 15 tacitly continued for one year; but it cannot be ſaid 
to be renewed ; for what has paſſed that year, does not impoſe 
an obligation of doing as much for ten years following, But 
ſuppoſing the ſovereign has agreed with a neighbouring "Rate to 
give him a million for havi ing a right to keep a garriſon in one of 
his ſtrong places during ten years, the term being expired, in- 
ſtead of withdrawing his garriſon, he delivers a new million, 2 5 
his ally accepts it ; the treaty, in this Cale, is tacitly renewed, 

When the term for which the treaty was made is expired, each 
of the allies is perfectly free, and may accept or tefuſe to renew 
it, as he ſhall think proper. However, it muſt be confeſſed, tat 
after having reaped almoſt all the advantages of a treaty, to retule 
to renew it, without ſtrong and juſt reaſons, when he veviere es he 
ſhall have no more need of it, and when he foreſces that the tine 
come for his ally, in his turn, to reap advantages from it, tuts 
conduct would ſhew but little honeſty ; it would be unworthy of 
the generoſity which ſo well. becomes fovereigns, and very dia: 
from thoſe {.nti-nents of gratitude and tr: endihip that are duc to 
an injurcd and faithful ally. It is but too common to lee gat 
powers, on their elevation, neglect thote who have aſhiited them 
to arrive at it. 


& 200. Treaties contain promiſes that are r and reciprocal. It 


How a trea- one of the allies fails in his engugements, the otner may contain 
ty is bro«en him to full them; this is the fight d. e from a pertect pro- 
when it is * „ A 

violated by Miſe. But if he has no other way wan that of arms to contin 
one of the an ally to keep his word, it is ſometimes. more expedient to dil- 


contracting en, gage himie If from his promiſes, and to break the tre: ty. lie 


1 undoubtedly a right to do this, having promiſed on, upon 
condition that his ally mall accom ith, Ot! his ide, every £112 
he is obliged to pertorm. The ally offended or injuted in what 
relates to the treaty, may then chule either to oblige the pern- 
dious ally to fulſil his er gagements, or declare the treaty broken, 
by the violation of it. Prudence, and a wile policy, mult ducct 

0 201, him what he ought to do on a particular occaſion. 


The voll- But when the allies have two or more treaties, different and 
_ of 5 independent of each other, the violation of one of the treatics, 
rcaty docs > A 5e 1 tw inmrer en- 
not break Cocs not directly diſengage the party injured, from the obig 

another. 5 uon 
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gation he has contracted in the others. For the promiſes con- 
tained in theſe, do not depend on thoſe included in the violated 
treaty. But the oftended aily may menace him who fails in one 
treaty to renounce, on his ſide, all the others by which they are 
united, and put his menace in force, if the other pays no regard 
to nis remonſtrances. For if any one ravages from me, or re- 
fuſes to allow me my right, I may, in a ſtate of nature, in order 
to oblige him to do me juſtice, to puniſh him, or to indemnify 
myſelf, deprive him alfo of ſome of his rights, or feize and de- 
tain them till J have obtained intire ſatisfaction. But if arms are | 

taken up, to obtain juitice for this violated treaty, the offended 
begins by ſtripping his enemy of all the rights which he had ac- 


——˙» >—————— 


quired by treaty : and we ſhall ſee, in treating of war, that he f 
may do this with juttice. 

Some“ would extend what we have juſt faid to the ſeveral ar- . 2 
ticles of a treaty that have no connection with the article that eber. of | 
has been violated, frying we ought to conſider theſe different ar- one article 0 


ticles, as ſo many particular treaties concluded at the ſame time. 3 treaty 
They pretend theretote, tat if one of tic allies breaks an article o et” 
of the treaty, the other has not immediately a right to break the 3 
intire treaty; but that he may either refuſe, in his turn, what he N 
had promiſed with a view to the violated article, or oblige his 
ally to fulfil his promiſes, if that may be done, if not to repair the 
damage; and for this purpoſe it is permitted to threaten him to 
renounce the entire treaty : a menace that he may lawtally put 
in execution, if it be deſpiſed. Such is, doubtleſs, the conduct 
which prudence, moderation, the love of peace, and charity would 
commonly preſcribe to nations. Who will deny this, and madly 
advance 2 ſovereigns are allowed ſuddenly to have recourſe to 
arms, or only to break every treaty of alliance for the leaſt ſub- 
ject of complaint? But the cafe here is about a tight, and not 
about the ſteps that ought to be taken to obtain jultice ; beſides, 
the principle upon which ſuch a deciſion is founded is abſolutely 
unſupportable. We cannot conſider the ſeveral articles of the 
lame treaty as ſo many particular and independent treaties : for 
though we do not fee the immediate connection between every 
one or theſe articles, they are all connected by this common re- 
lation, that the contracting powers paſs them with a view to each 
other, by way of compenſation. I ſhould never perhaps have 
paſſed this article if my ally had not granted me another, which, 
in its own nature, has no relation to it. Every thing compre- 
hended in the ſame treaty has then the force and nature of reci- 
procal promiſes, at leaſt if they are not excepted in due form. 
Grotius ſays very well, © that all the articles of a treaty have the 
* force of conditions, which by a default are rendered null .“ 
t He adds, that “ this clauſe is ſometimes inſerted, that a violation 
* of ſome one of the articles ſhall not break the whole, in order 
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cc that one of the parties ſhould not get rid of his engagement on 
« account of a ſmall offence.” his precaution is extreme! 
wiſe, and very coformable to the care whch nations ought to take 
of preſerving peace, and rendering their alliances durable. 
$ 203. In the ſame manner, as when a perſonal treaty expires at the 
re death of a king, the real treaty is aboliſhed, if one of the allied 
the defiruc- nations is deſtroyed ; that is, not only if the men who compoſ: 
tion of one it happen alſo to periſh, but allo if it loſes, from any cauſe what. 
mein ſoever, its national quality, or that of a political and indepen. 
— dent ſociety. Thus when a ſtate is deſtroyed, and the people are 
ties periſh with the public power that had contracted them. But 
we ought not here to contound the treaties or alliances, which 
bearing the obligation of reciprocal adyantages, can only ſubſitt 
by the preſervation of the contracting powers, together with thoſe 
contracts that give a right acquired and completed, indepen- 
dently of every mutual advantage, It, for initance, a nation has 
ceded for ever to a neighbouring prince, the right of fiſhing in a 
river. or that of keeping a garriſon in a fortreſs, that prince does 
not Joſe his right, even though the nation, from which he. has re- 
ceived it, happens to be ſubdued, or paſſes, in any other manaer, 
under a foreign dominion. His rights does not depend on the 
preſervation of that nation; it had alienated them, and he who 
has conquered it can only take what belonged to it. In the 
ſame manner, the debts of a nation, or thoſe tor which the ſove- 
reign has mortgaged ;ome of his towns or provinces are rot ex- 
punged by the conqueſt. The king of Pruſſia, on acquiring Si- 
leſia by conqueſt, and by the treaty of Breſlau, took upon him- 
ſelf the debts for which that proyince was engaged to the Engliſh 
merchants. In fact, he could only conquer there the rights of 
the houſe of Auſtria, and he could only take Sileſia as he found 
it at the time of the conqueſt, with its rights and burthens. Io 
refuſe the payment of the debts of the country he had ſubducd, 
would haye been to rob the creditors with whom he was not 
at war. 
$ 254. Any nation ar ſtate whatſcever not being able to make an; 
Of the alli- treaty contrary to thoſe by which it is actually bound (§ 16;.), 
_— it cannot put itſelf under the protection of another, without re- 
has at ſerving all its alliances, and all its ſubſiſting treaties. For tt: 
length paſſ- convention by which a ſtate puts itſelf under the protection of 
1 another ſoyereign, is a treaty (§ 175.); if ig does it frech, u 
Deer ought to do it in ſuch a manner, as that the new treaty may be 
other. of no prejudice to thoſe that ate antient. We haye ſeen (S 156.) 
what rights it receives from the Care of its own piclervation, in 
caſe af ecellity. | 
The alliances of a nation ate not then deſtroyed, when it puts 
itſelf under the progeStion af another, unleſs they are incompatibie 
with the conditions of that protection; its obligation ſubtiits t6- 
wards its ancient alucs, 2pd ce remajp bound by uch obligate! 
0 [4 


diſperſed, or when they are ſubdued by a conqueror, all their trea. 
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to it, while it has not put itſelf out of the ſtate of fulfilling its en» 
agements towards them. 

When neceſſity conſtrains a people to put themſelves under the 
protection of a foreign power, and to promiſe him the aſliftance 
of all their forces, for and againſt any other power, without ex- 
cepting their allies ; their ancient alliances ſubſiſt, fo far as they 
are not incompatible with the new treaty of protection. But if 
the caſe ſhould happen, that an ancient ally enters into a war with 
the protector, the protected ſtate will be obliged to declare for 
this laſt, to which it is bound by ſtricter obligations, and by a 
treaty which derogates from all the others, in caſe they happen 
to claſh. Thus the Nepeſinians having been conſtrained to ſub- 
mit to the Etrurians, thought themſelves afterwards obliged to 
adhere to their treaty of ſubmiſſion or capitulation, preferably to 
the alliance they had contracted with the Romans: Po/iquem de- 
ditionis, quam focietatis, fides ſanctior erat, ſays Livy “. 


20T 


In ſhort, as treaties are made by the common conſent of the, 5 20F. 
parties, they may alſo be diſſolved by a common agreement, and diflolved by 
by the free conſent of the contracting powers; and though even common 


a third ſhould find himſelf intereſted in the preſervation of the agreeweat, 


treaty, and would ſuffer by its being broken, it he has not entered 
into it, and nothing has been directly promiſed to him, thoſe who 
have reciprocally made promiſes that would turn to the advan- 
tage of this third, may allo reciprocally diſcharge themſelves from 
them, without conſulting him, or without his having a right to 
oppoſe them. "I wo monarchs have reciprocally promiſed each 
other to join their torces for the defence of a neighbouring city : 
that city receives advantage from their ſuccours; but it has no 
right to it, and as ſoon as the two monarchs reſolve to diſpenſe 
with each others performance, it would be deprived of it, with- 
out having any Cauſe to complain, hnce it had received no 
promile, 


CHAP, A. 


Of ether public Conventions, of thoſe that are made by inferior Powe 
ers, in particular of the Agi cement called in Latin Sponſio, and 
of Conventions of Sovere:gus with private Perſons. 


THE public pacts called conventions, articles of agreement, 8 256. 


&c. when they are made between ſovereigns, differ from 


f convene 
tions made 


treaties only in their object (F 153.) All we have ſaid of the by fove. 
validity of treaties, of their execution, of diſſolving them, and of reigns. 


the obligations and rights that flow from them, are applicable to 
the various conventians which ſovereigns may conclude with each 
other, Treaties, conventions, and agreements, are all public en- 
g3gements, in regard to which there is bat one, aud the ſame 


Li. VI. Cap. X. 
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right, and the ſame rules. We ſhall not here have recourſe to 
tedious repetitions. It would be equally uſeleſs to enter into an 
enumeration of the various kinds of theſe conventions which are 
always of the fame nature, and differ only in the matter that i; 
the ſubject of them. 
es But there are public conventions made by the inferior powers, 
made by either in virtue of an expreſs mandate from the ſovereign, or by 
inferior the power with which they are initruſted, by the terms of theit 
Powers. commiſſion, and according as they are allowed, or required by the 
nature of the aitairs with which they arc entruſted, 

We call /»ferior or /urordinate powers, public perfons, who ex. 
erciſe ſome part of the government, in the name, and under the 
authority of the fovereign : ſuch are magiltrates elſtablilhed ſor 
the adminiſtration of juitice, generals of armies, and minilters 
of ſtate. | 

When theſe perſons form a convention by the expreſs order cf 
the ſovereign, in a particular caſe, and are furniſhed with his 
power, the convention is made in the name of the ſovereign him- 
ſelf, who contracts by the mediation and miniſtry of his delegate 
or proxy: this is the caſe we have mentioned in 5 156, 

But public perſons, in virtue of their office, or the commim̃on 
given them, have allo themſelves tie power of making conventions 
on public aſtairs, exerciſing in this, the ii ght and authority of thc 
ſuperior power that has eitabliſhed them, his power they receive 
two ways; it is either afcribed to them in exprets terms by the 
ſovereign, or it fo-vs naturally from their commiiſion itſelf ; the 
nature of the atiirs witn which theſe perſons are entrutted, re- 
quiring that they hould have the power of making fuch con- 
ventions, eſpecially in caſes where they cannot itay tor the orders 
of the ſovereign. Thus the governor of a place, and the general 
who lays ſiege to it, have the power of agreeing about the cap- 
tulation: and every thing they thus conclude within the terms 
of their commithon, is obligatory to the ſtate or the foverciyn 
who has committed to them the power. Theſe fort of conven- 
tions taking place principaily in war, we ſhall treat of them more 
at large in Book III. | 

CES If a public perſon, an ambaſſador, or a general of an army, con- 
concluded Cludes a treaty, or a convention without orders from the ſovereign, 
by a public or without being authoriſed to do it by the power cf his office, 
_ o be goes beyond the bounds of his commiſſion, and the treaty is 
ders from mull, as being made without a ſufficient power (F 157.): it cannot 
the ſove- take place without the expreſs or tacit ratification of the ſo- 
reign, or vereign. The expreſs ratification is an act by which the ſove- 
without a reign approves the treaty, and engages to obſerve it. Ihe tacit 


ſufficient ' 4 a f i : 
wer, Tatification is taken from certain ſteps which the ſovereign is 


juſtly preſumed to take, only in virtue of the treaty, and which 
he could not take, if he did not conſider it as concluded and 
agreed upon. Thus a peace being ſigned by the public mini- 
ſters, who had even exceeded the orders of their ſovereigns, if 
one of theſe cauſes troops ta pals, on the footing of friends, 

through 


— 
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through the territories of his reconciled enemy, he tacitly ratifies 


to | x * 
n the treaty ot peace. Bur it the ratification of the ſovereign has 
deen reſerved. in order to be approved by an expreſs ratification, 


it is neceliary that it ſhould be mediated in this manner to give 
the treaty all its force. 

People call in Latin ſp-n/iz, an agreement relating to affairs of g 20% 
fate, made by a public perſon, wo goes beyond the terms of Of the * 
his commiſhton, and acts without tne orders or command of 2 
the ſoveteign. He who treats in this manner for the ſtate, with- pe. 
out having a commiſſion, promiſes by this means to take ſuch 
meaſures, that the ſtate, or the ſovereign, thall approve and ra- 
tify the agreement; otherwiſe his agreement would be vein and 
illufive, LT he foundation of this agreement can be no other on 
either lide, than the hope of the ratincation. 

The Roman hiſtory furiuſhes us with examples of this kind of 
agreement: let us ſtop at th: moſt famous of them, at that of 
the Caudine Forks, which has been diſcuſled by the moſt illuſ- 
trious authors. The conſuls P. Veturius Calvinus and Sp. Poſ- 
tumivs, with the Roman army, being engage, in the defiles of 
the Caudine Fork without hopes of etcaping, concluded a ſhame- l 
ful agreement with the Samnites; but intorming them, that they 0 
could not inaxe a true public treaty (/ zdus) witnout orders from 
the Roman people, without the f-c:::/c5, and the ceremonies con- 
ſecrated by cuitom 3 the Samnite-genetal contented himſelf with | 
exacting a promile trom the conſuls and principal officers of the 4 
army, and wich making them give ſix hundred hoſtages ; and : 
having made the Roman army lay down their arms, and cauſed F 
them to paſs under the yoke, ſent them away. "The ſenate, how- , 
ever, refuſed to accept the treaty ; delivered thoſe who had con- i 
cluded it to the Samnites, who refuſed to receive them, and then | 
tzought themſelves free trom all obligation, and covered from 
all reproach, Authors have * entertained very different ſenti- 
meats of this conduct. Some aflert, that if Rome was reſolved 
not to ratity the treaty, ſhe ought co have put things in the ſame 
ſituation they were in before the agreement, by ſending the en- 
tire army into the Caudine Forks; and this the Samnites main- 
tained, I confeſs that I am not intirely ſatisfied with the rea- 
ſonings J have found on this queſtion, even in the authors whoſe 
ſuperiority I fully acknowledge. Let us, however, endeavour, 
by taking advantage of their obſervations, to ſet the affair in a 
new light. | 

t preſents two queſtions ; firſt, to what thoſe were bound who g 210. 
made the agreement ( /pon/or) if the (tate difowned it? Secondly, The lates 
what obligation the ſtate itfelf was under? But firſt it is neceſ- not _ 
ſary to obſerve, with Grotius 4, that the ſtate was not bound by — 
an agreement of that nature. This is manifeſt, even from the 
definition of the agreement called /pon/iz, The ſtate had not - 
given orders to conclude it, and had not conferred the power of 
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doing it in any manner, either expreſsly, by command, or by ful 
powers, or tacitly, by a natural or neceſſary conſequence of the 
authority truſted to him who made the agreement ( /p9r/ori), 2 
general of the army might very well, in virtue of his commillic, 
make ule of the power of forming particular conventions in the 
caſes that preſented themſelves, ot pacts relative to himſelf, to hi; 
troops, or to the occurrences of war; but not that of concluiy; 
a peace. He might bind himſelf, and the troops under his com. 
mand, on all the occaſions where his functions required that he 
ſhould have the power of treating; but he could not bind the 
ſtate beyond the terms of his commiſſion. 

Let us now ſee to what the perſon promiſing ( /p:n/cr) is bound, 
when the ſtate diſowns the agreement, We ought not here 90 
reaſon on what would take place in the law of nature between 


bound when Private perſons ; the nature of things, and the conditions of the 


it is dil 


ewacd. 


contracting powers, neceſſarily muse a great difference between 
them. It is certain, that between individuals, he who mes 
and {imply promiſes in the name of another, to do any ttiny 
without having his comm. ſſion, is oblized, if that other diſo us 
it, to accompliſh himſelf what he has promiſed. to make an equi. 


valent, or to teſtore things to their firſt ſtate, or, in thort, tully 


to recompence him with whom he has treated, according to tae 
various circumſtances of the caſe : his promile ( /pcnfio) cun by 
no otherwiſe underitood. But this is not the cafe with re{pect 
to a public perſon, who promiſes without orders, and without 
power for the performance of his ſovereign, It relates to things 
that infinitely ſurpaſs his power, and all his faculties z to things 
which he can neither execute himlelf, nor cauſe to be execut.., 
and for which he can neither offer an equivalent, or a propot- 
tionable recompence ; he is not even at liberty to give the enemy 
what he has promiſed, without being authoriſed to do it: in [10:t, 
it is no longer in his power to reſtore things intirely to their fit 
ſtate, He who treats with him, can hope for nothing of this na- 
ture. If the promiſer deceives him, in ſaying, that he is 1utici- 
ently authoriſed, he has a right to puniſh him. But if, as the 
Roman conſuls, at the Caudine Forks, the promiſer acts with 
lincerity, informing him, that he has not the power of binding 
the ſtate by a treaty; nothing elſe can be preſumed, but that 
the other party gladly runs the riſk of making a treaty that mut 
become void, it it is not ratified ; hoping that a regard for him 
who promiſed, and for the hoſtages, will induce the ſovercign to 
ratify what had been thus concluded, If the event deccives his 
hopes, he can oniy complain of his imprudence. An eager ve- 
lire of obtaining a peace on advantageous conditions, and tte 
bait of tome advantageuus preſents, might alone induce him tv 
make ſo hazardous an agreement. This was judicioully obictved 
by the conſul] Poitumius himſelf, after his return to Rome. We 
may fee the ſpeech which Titus Livy repreſents him making 
to the ſenate, © Your generale, ſaid he, and thoſe of the encmy, 
„nahe cqually committed a miltake, We, in imprudently in- 

„vel. 
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« yolving ourſelves in a bad ſituation ; they in ſuffering to eſ- 
« cape them, a victory which the nature of the places gave them, 
« till diſtruſting their own advantages, and haſting, at any price, 
« to diſarm men always formidable while they had arms in their 
«hands, Why did not they keep us {hut up in our camp? Why 
« did not they ſend to Rome, in order to treat ſecurely of the 
« peace, with the ſenate and the people?“ 

It is manifeſt that the Samnites contented themſelves with the 
hope, that the engagement which the conſuls and principal oth- 
cers had entered into, and the deſire of faving fix hundred knights, 
left as hoſtages, would induce the Romans to ratify the agree- 
ment, conſidering, that let what would happen, they ſhould ill 
have theſe ſix hundred hoſtages, with the arms and baggage of 
the army, and the vain, or rather, as it proved by its conſe- 
quences, the fatal glory, of having made them paſs under the 
yoke, 
nder what obligation then were the conſuls, and all who made 
theſe promiſes ( /pon/5res)? They themſelves judged that they 
ouzht to be delivered up to the Samnites, This was not the 
natural conſequence of the agreement { /pon/ion's) 3 and accord- 
ing to the obſervation we have juſt made, it does not appear, that 
the promiſer having promiſed things which the acceptor well 
knew was not in his power, was oblized, on his pronuſe being 
d ſowned, to deliver himſelf up by way of recompence. But as 
he might expreſsly engage himſelf, this being within the terms of 
bis power or commiſhon ; the cuſtom of thoſe times had doubt- 
ls rendered this engagement a tacit clauſe of the agreement 
called /p:n/72, tince the Romans delivered up all the /pon/ores ; 
a! thoſe who had promiſed; this was 2 maxim of their fecial 
laws ®, 

If the /pon/er had not expreſsly engaged to deliver himſelf up, 
and if the reccived cuſtom did not impoſe it upon him as a law, 
all that he ſeems to have been obliged to do in conformity with 
his promiſe, was honeſtly to do whatever was lawful, to engage 
the ſovereign to ratify what he had promiſed : and there is no 
doubt that, provided the treaty was ever fo little equitable or ad- 
vantageous to the ſtate, it would be ſupportable in conſideration 
of the misfartune from which he had preſerved it. To propoſe 
to ſpare the ttate a conſiderable ſhock, by means of a treaty, and 
ſoon after to adviſe the ſovereign not to ratify it, not becauſe it 
is inſupportable, but becauſe an advantage might be taken of its 
having been done without power, muſt be a fraudulent pro- 
ceeding and a ſhameful abuſe of the faith of treaties. But what 
will the general do, who, in order to ſave his army, has been forced 


have ſuid in my Preface, that the f-cial law of the Romans was their law of 
war. The coll ge of the feciales was conſulted on the caules that might authoriſe 
their undertaking a war, and on the queſtion it might give riſe to: it had alſothe 
care of the ceremonies on the declaration of war, and treaties of prace They 
likewiſe coululced the feciales, and made uſe of their miniftry in all the public 
UCatics, 
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to conclude a pernicious treaty, or one that reflects qi ſhonout en 
the ſtate? Will he adviſe the ſovereign to ratify it? He will con- 
tent himielf with laying ohen the motives of his conduct, and the 
neceſſity taat obi ged him to treat; he will ſhew as Poltumius 
did, that he alone is bound, and will deſire to be diſowned und 
delive:-d up for the public ſafety, If the enemy is deceivcd, it 
is through his own folly, Ought the general to have informed 
him, that according to all appearance, his promiſes would not be 
ratificd? T his would be requiring too much. It is ſufficieat, 
if he did not impoſe upon im by boatting of more extenſive 
powers than he had, and that he confined himſelf to the taking 
advantage of his propolals, without inducing him to treat by de- 
ceitful hopes. It is for the enemy to take all poſſible ſecurities: 
if he neglects them, why thould they not take advantage of his 
imprudence, as of one of the favours of fortune? © It is the, ſaid 
« Poſtumius, who has ſaved our army, after having put it in 
« danger. The enemy's head was turned in his property, and 
& his advantages have been no more to him than a pleaſant 
« dream.“ 

If the Samnites had only required from the generals, and the 
Roman army, fuch engagement as they had a power to enter into 
by the nature of their ſtate, and their commiſſion ; if they had 
obliged them to ſurrender themſelves prifoners of war, or, not 
being able to keep them all, had diſmiſſed them upon their pro- 
miſe not to bear arms againſt them for ſome years, in cafe Rome 
ſhould refuſe to ratify the peace ; the agreement would have bcen 
valid, as being made with ſufficient power, and the whole army 
would have been bound to obſerve it; for it is neceſſary that the 
troops, or their officers, thould have the power of entering into 

a contract on theſe occaſions, and upon this footing. This is the 
* caſe of capitulations, of which we ſhall ſpeak in treating of war. 

If the promiſer has made an equitable and honourable conven- 
tion, on an affair, which from its very nature, he has the powcr 
to recompenſe him with whom he has treated, in cafe the con- 
vention is diſallowed, he is preſumed to have engaged to make 
that recompence, and this he ought to do, to diſcharge his pro- 
miſe, as did Fabius Maximus in the example mentioned by Gro- 
tius “. But there are occaſions in which the ſovercign may for- 
bid his doing it, and his giving any thing to the enemies of 
the ſtate, 

We have ſhewn, that a ſtate cannot be bound by an agree- 
ment made without its order, and without its having granted any 
power for that purpoſe. But is it abſolutely under no obliga- 
tion? This is what we are now to examine, If things are in 
their firſt ſituation, the ſtate or the ſovereign may diſown thc 


Lib. II. Chap. XV. 16. Fabius Maximus having concluded an agreement 
with the enemy which the ſenate diſapproved, ſold a piece of land, for which he re- 
ceived two hundred thouſaud ſeſterces, to free himſelf from his promiſe, It relates 
to the ranſom of the priſoners. Aurel. Fitter. de Viris Tilufir, Plutarch's lite ol 
Fabius Maximus. 
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treaty, which falls by this difavowal, and is as if it had never been. 
But the ſovereign ought to manitett his reſolution as ſoon as the 
treaty comes to his knowledge; not indeed that his filence alone 
can give validity to a convention, that cannot have it without 
his approbation; but it would be unjuit for him to give time to 
the other party to execute, on his ſide, an agreement which he 
would not ratify. 

If he has already done any thing in virtue of the agreement; 
if the party, who has treated with the /pen/cr, has on his tide ful- 
filled his engagements, «citner in the whole, or in part, ought he 
to be recompenſed ; or things to be reliored to their firſt ſtate 
on diſowning the treaty; or will it be permitted to reap the 
fruits of it, at the ſame time that the rautncation is refuſed ? We 
ſhould here diſtinguith the nature of the things that have been 
executed, and that of the advantages that have accrued from them 
to the ſtate. He who having treated with a public perion not 
urniſhed with ſufficient power, and executes the agreement on 
his fide without ſtaying tor its ratiſication, is guilty of an imptu- 
dence, and a very great fault, to which he has not been induced 
by the ſtate with which he thought he had contracted : but it he 
has given any thing, it cannot be retained, by taking advantage 
of its folly. When a ſtate believing that it has concluded a 
peace with the enemy's general, has, in conſequence of this, de- 
livered up one of his ſtrong places, or given a ſum of money, the 
ſovereign of that general ought, doubtleſs, to reſtore what he has 
received, if he is unwilling to ratify the agreement. If he acts 
otherwiſe, he enriches himſelf with -another's property, and de- 
tains that property without having any tile to 1t, 

But if the agreement has given nothing to the tate which 
it had not before; it, as in that of the Caudine Forks, all the 
advantage conſiſts in being drawn from danger, and preſerved 
from deſtruction, this is a fortunate advantage that may be im- 
proved without ſcruple. Who would refuſe to be ſaved by the 
tolly of his enemies? And who would think himſelf obliged to 
indemnify that enemy, for the advantage he had ſuffered to eſcape 
him, when he had not fraudulently contributed to his loſs? The 
Samnites pretended, that if the Romans would not keep the 
treaty made by their conſuls, they ought to fend back the army 
to the Caudine Forks, and reſtore every thing to its rormer ſtate : 
two tribunes of the people, who had been in the number of the 
ſpenfores, in order to avoid being delivered up, dared to main- 
tain the ſame opinion; and ſome authors have declared them- 
ſelves of their ſentiments What, ſhall the Samnites take ad- 
vantage of conjectures to give law to the Romans, to ſnatch 
ſtom them a ſhameful treaty ! "They were guilty of imprudence 
in treating with the conſuls, who declared that they had not 
power to contract for the itate ; and they ſuffered the Roman army 
to eſcape, after having covered them with infamy : ſhall not the 
Romans take the advantage of the folly of an enemy, ſo void of 
generoſity ? Should they either ratify a ſhameful treaty, or reſtore 
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to that enemy advantages given them by the ſituation of places 
and which they loſt merely by their own folly? Upon what prin. 
cipal can ſuch a deciſion be founded? Had Rome promiſed any 
thing to the Samnites? Had the prevailed upon them to let her 
army go, and to wait for the ratification of the agreement made 
by the conſuls? had ihe received any thing in virtue of that agree. 
ment, the would have been obliged to reſtore it, as we have al. 
ready faid on declaring the treaty null, becauſe ſhe would have 
poſſeſſed it without a title. But ſhe had no thare in the a9, 
of her enemies, ſhe did not contribute to the great fault they had 
committed, and might as juſtly take advantage of it, as people 
in war do of all the miftakes of an unſkilful general. Suppoſe 
that the conqueror, after having concluded a treaty with miniiters 
who have expreſsly reſerved the ratification to their maſter, ſhould 
have the imprudence to abandon all his conqueſts without wait. 
ing for the ratification, ought he to have the goodnels to put him 
in poſſeſſion of them again, in caſe he did not chuſe to rati'; 
the treaty ? 

I however confeſs, and freely acknowledge, that if the enemy 


had ſuffered an intire army to eſcape, on the faith of an agree 


ment they had concluded with the general, unprovided with (uf. 
ficient power, and a ſimple /pon/or ; I confeſs, I ſay, that if that 
enemy had behaved generouſty, if they had not made uſe of their 
advantages to dictate ſhameful or too ſevere conditions, equity 
would have required, either that the ſtate thould have ratified the 
agreement, or concluded a new treaty, on juſt and reaſonable con- 
ditions, giving up its pretenſions fo far as the public welfare might 
allow. For we ought never to abuſe the generoſity and noble 
confidence even of an enemy. Puffendorf“ thinks, that the 
treaty at the Caudine Forks contained nothing that was too ſe- 
vere or iuſupportable. That author does not ſeem to make any 
great matter of that ſhame and ignominy that was caſt on the 
whole republic. He did not ſee the full extent of the Roman 
policy, which would never*permit them, in their greateſt diſtreſles, 
to accept a ſhameful treaty, or even to make peace as conquered; 
a ſublime policy to which Rome owed all her grandeur. 

Let us at length remark, that the inferior power having, with- 
out orders, and without authority, concluded an eqitable and ho- 
nourable treaty, to deliver the 2 from an imminent danger; 
the ſovereign who, on ſeeing himſelf thus delivered, ſhould refuſe 
to ratify the treaty, not becauſe he ſound it diſadvantageous, but 
only to fave himſelf from doing what is the price of his deliver- 
ance, would certainly act againſt all the rules of honour and 
equity. [his would be a caſe in which we might apply tic 
maxim /ummum jus, ſumma ini uria. 

To the example we have drawn from the Roman hiſtory, let 
vs add a famous one taken from modern hiſtory : the Swils, di- 
ſatisfied with France, entered into an alliance with the emperor 


® F : Nat. & Gent. Lil. VIII. Cap. IX. 5. 12. ; 
againſt 
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againſt Louis XII. and in the year 1513, made an irruption into 
Emin. They laid ſiege to Dijon. La Trimouilie, who 
commanded in the place, fearing that he ſhould be unable to ſave 
it, treated with the Swiſs, and without waiting for a commiſſion 
from the king, concluded an agreement, in virtue of which the 
king of France was to renounce his pretenſions to the duchy of 
Milan, and to pay the Swiſs, at certain times, the ſum of fix 
hundred thouſand crowns ; while the Swiſs, on their ſide, were 
only obliged to return home, and they were at liberty to attack 
France again, if they thought proper. They received hoſtages, 
and departed. The king was very much ditlatished with the 
treaty, though it had faved Dijon, and preſerved the kingdom, 
which was in very great danger, and he refuſed to ratify it“. 
It is certain, that La Trimouille had exceeded the power he re- 
ceived from his commiſſion, eſpecially in promiſing that the king 
ſhould renounce the duchy of Milan. He probably only pro- 
poſed to get an enemy at a diſtance, that was more eaſily ſur- 
prized into a negotiation than conquered by force of arms. 
Louis was not obliged to ratify and execute a treaty concluded 
without orders, and without powers; and if the Swiſs were de- 
ceived, they ought to blame their own imprudence. But as it 
manifeſtly appeared, that La Trimouille did not behave towards 
them with fidelity, ſince he had deceived them on the ſubject of 
the hoſtages, giving them in that quality, men of the meaneſt 
rank, inſtead ef four of the moſt dittinguiſhed citizens, whom 
he had promiſed4+; the Swiſs had therefore juit reaſon not to 
conclude a peace, at leait, as no recompence was made for this 
perfidy, either by delivering up him who was the author of it, or 
in any other manner. | 

The promites, the conventions, all the private contracts of tlie & 214. 
ſovereign, are naturally ſubject to the fame rules as thoſe of pri- Of the pri- 
vate perſons. If there arites any difficulty on this account, it is ee 
equally conformable to prudence, to the delicacy of ſentiment vereigus. 


that ought to be particularly conſpicuous in a ſovereign, and to 


the love of juilice, to cauſe them to be decided by the tribunals of 
the {tate : this is the practice of all the ſtates that are civilized 
and governed by laws. 

The conventions and contracts made by the ſovereign, with &$ 214. 
private perſons who are foreigners, in his quality of ſovereign, adage: 1 
and in the name of the ſtate, follow the rules we have gen in — 
reſpect to public treaties. In fact, when a ſovereign enters inte ſors in tie 
a contract with men who neither depend on him. nor on the ſtate; name of 
whether it be with a private perſon, or with a nation, or ſovereign, the Rate, 
this does not provuce any difference in their right. If the pri- 
vate perſon who has treated with a ſovereign is his ſubj ect, the 
right is alſo much the ſame ; but there is a difference in the 
manner of deciding the controverties which may ariſe from the 


o Guichardin, Boot XII. Chop, II. De Watteville's Ni. «of the Hi vetic Confederacy, 

Port 11. P 8e. and . lowing. 
1 Sce De Waiter"; . the Nui, Cenſede aer, p. 190. 
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contract. This private perſon being a ſubject of the ſtate, is 
obliged to ſubmit his pretenſions to the eſtabliſhed courts of 
juſtice. Authors add, that the ſovereign may cancel thele con. 
tracts, if he finds they are contrary to the public welfare. He 
may, doubtleſs, do it; but not from any reaſon taken from the 
particular nature of theſe contracts: this would be, either from 
the ſame reaſon that renders even a public treaty invalid, when it 
is fatal to the ſtate, and contrary to the public ſafety, or in virtue ef 
the eminent domain which gives the ſovereign a right to diſpoſe of 
the property of the citizens, with a view to the common ſafety, 
We ſpeak here of an abſolute ſovereign. It appears, in the con- 
ſtitution of this ſtate, who are the perſons, and what is the power 
that has a right to contract in the name of the ſtate, to exerciſe 
the ſupreme authority, and to declare what the public welfare 
| demands. 

8 215. When a lawful power contracts in the name of the ſtate, it lays 
They an obligation on the nation itſelf, and conſequently on all the future 
conductors of the ſociety. When therefore a prince has the 
the ſuc= power of concluding a treaty in the name of the ſtate, he lays an 
ccſſors. obligation on all his ſucceſſors, and theſe are not leſs bound than 

himſelf to fulfil his engagements, 

216, The conductor of the nation may have his private affairs, ard 
Oithe debts his particular debts : theſe kind of debts he is obliged to pay out 
of the _— of his own private fortune, What he borrows for the ſervice of 
the tar:, the ſtate, the debts contracted in the adminiſtration of public 

affairs, are contracts of ſtrict right, obligatory with reſpect to 
the ſtate and the whole nation. Nothing can diſpenſe with the 
diſcharging of theſe debts. As ſoon as they have been contracted 
by a lawful power, the right of the creditor is not to be ſhaken, 
Whether the money borrowed has turned to the advantage of the 
ſtate, or whether it has been diſſipated in fooliſh expences, is not 
the buſineſs of him who has lent it: he has truſted his wealth to 
the nation, and the nation ought to reſtore it to him again : it is 
ſo much the worſe for the ſtate, if it has committed its affars into 
bad hands. 

However, this maxim has its bounds, founded even on the na- 
ture of the thing. The ſovereign has not, in general, a power of 
making the body of the ſtate bound for the Jebts he contracts, 
except they are for the welfare of the nation, and to enable him 
to provide for all occurrences, If he is abſolute, he alone is the 
judge in ali doubtful cafes, what is required for the ſafety and wel- 
fare of the {tate : but if, without neceſſity, he contracts immenſe 
debts, capable of ruining the nation for ever, there is no doubt 
that the ſovereign acts manifeſtly without a right, and thoſe who 
have aſſiſted him have truſted their money very ill. Nobody- 
can preſume to ſay, that a nation has ever been willing to ſubmit 
ſo far as to ſuffer itſelf to be abſolutely ruined by the caprice and 
fooliſh diſſipations of its conductor. 

As the debts of a nation can only be paid by contributions or 
taxes, the conductor of the lovereign, who is not intruſted _ 
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right of levying taxes or contributions, or of raiſing ſupplies by his 
own authority, has not a right, by his borrowing, to involve the 
ſtate in debts. Thus the king of England, who has the right of 
making peace and war, has not that of contracting national debts, 
without the concurrence of parliainent, becauſe he cannot, with- 
out their concurrence, raiſe any money on his people. 

It is not with the donations of the ſovereign as with his debts. 
When a ſovereign has borrowed, without neceſſity, or for a 


211 


$ 219, 


c 


nations uf 


very unneceſlary uſe, the creditor has truſted his fortune with the de I ve- 
ſtate, and it is juſt that the ſtate ſhould reſtore it to him, if the reigu, 


creditor can reaſonably preſume that he lent it to the ſtate, But 
when the ſovereign gives the wealth of the ſtate, ſome part of the 
domain, or a conſiderable fief, he has a right to do it only with 
a view to the public welfare, or on account of ſervices rendered 
to the ſtate, or for ſome other reaſonable cauſe, in which the 
nation is concerned: if he has given, without juſt reaſons, and 
without a lawful cauſe, he has given without power. The ſuc- 
ceſſor, or the ſtate, may always revoke ſuch a donation ; and by 
this, they would do no injury to the perſon to whom it was given, 
ſince they take nothing from him which he had a right to poſſeſs. 
What we here ſay, is true of every ſovereign to whom the law 
does not expreſsly give the free and abſolute diſpoſal of the wealth 
of the ſtate: ſo dangerous a power is never founded on pre- 
ſumption, 

he immunities and privileges conferred by the mere liberality 
of the ſovereign, are a kind ot donations, and may be revoked in 
the ſame manner, if they turn to the diſadvantage of the ſtate. 
But a ſovereign cannot revoke them by his mere authority, except 
he be abſolute ; and even in this caſe, he ought to uſe his power 
ſoberly, and with equal prudence and equity. Immunities grant- 
ed on account of, or with a view to ſome return, have the nature 
of a burthenſome contract, and can only be revoked in caſe of 
abuſe, or when they become contrary to the ſafety of the ſtate. 
And if they are ſuppreſſed on this laſt account, thoſe who enjoyed 
them ought to be recompenſed. 


C H A FP. XV. 
Of the Faith of Ty caties. 


THOUGH we have ſufficiently eſtabliſhed ($ 163, and 164.) $ 25. 


the indiſpenſible neceſſity of keeping promiſes, and obſerving 


Of what us 
2 


treaties, the ſubject is of ſuch importance, that we cannot omit wong na- 
conſidering it here in a more general view, as not only intereſt- ticus 


ing to the contracting parties, but likewiſe to all nations, and 
the univerſal ſociety of mankind, 

Every thing which the public ſafety renders inviolable, is ſacred 
in ſociety. Thus the perion of * is ſacred, _— 
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the ſafety of the ſtate requires that he ſhould be in perfeR ſecu- 
rity, and above the reach of all violence: thus the people of 
Rome declared the perſons of their tribunes ſacred, conſidering 
that it was eſſential to their ſafety that they ſhould ſecure their 
defenders from all attempts, and place them even above fear. 
Every thing therefure which for the common fafety of the people, 
and for the tranquillity and ſecurity of the human race, ought to 

be inviolable, is held facred among nations. 
$ 219. Who can doubt that treaties are in the number of thoſe things 
e e that are held ſacred by nations? They determine the moſt ich- 
between portant affairs; they give rutes to the pretenſions of ſobvbereigus; 
nations. they ought to make known the rights of nations; and to ſecure 
their moſt precious intereſts. Among bodies politic, and fore. 
reigns who acknowledge no ſuperior on earth, treaties are the 


only means of adjuſting the various pretenſions of each, ot 


reducing them to a rule of knowing on what to depend, and 
where to fix. But treaties are only vain words, it nations 
do not conſider them as reſpectable engagements, as inviclable 

rules to ſovereigns, and as ſacred throughout the whole earth, 
$ 220, The faith of treaties, that firm and fincere reſolution, that inva- 
Fee riable conſtancy in fulſilling engagements, of which declaration 
is ſacred· is made in a treaty, is then holy and facred between the nations, 
whoſe ſafety and repoſe it ſecures: and if people would not be 
wanting to themſelves, inſamy would ever be the ſhare of him 


who violates his faith. 
& 22r, 


He who 6 3 3 a ng 
violates his Of nations; for he deſpiſes the faith of treaties, that faith which 


treaties, the law of nations declares ſacred, and he does all in his power 
— whgy to render it vain, Doubly guilty, he does an injury to his ally, 
tions. he does an injury to all nations, and wounds the whole human 
race, On the obfervation and execution of treaties, ſaid a te- 
e ſpectable ſovereign, depend all the ſecurity which princes and 
* ſtates have with reſpect to each other, and we no longer de- 
« pend on the conventions to be made, it thoſe that are made 

« were not maintained “.“ 
§ 222. Thus all nations are intereſted to maintain the faith of treaties, 
bo porn to render them every where conſidered as facred and inviolable ; 
againſt him they have alſo a right to unite in order to humble him who ſhe s 
= de- that he deſpiſes them, who openly plays with them, who violaves, 
AN and tramples them under his feet. 'T his is a public enemy, who 
treatics, faps the foundations of the repoſe of nations, and of their com- 
mon ſafety. But we ought to take care not to extend this maxim 
to the prejudice? of the liberty and independence that belong to 
all nations. When a ſovereign breaks his treaties, or refuſes to 
fulfil them; this does not immediately imply, that he conſiders 
them as vain names, and that he deſpiſes the faith of treaties : he 


may have good reaſons for thinking himſelf diſcharged from hu 


* Reſolution of the N:te«-general. cf the ch of March 1726, in anſwer to the 
Memoir of the Marquis de St. Philip, a. nbafludor of Spain. 
engage 


He who violates his treaties, violates at the ſame time the law 
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engagements, and other ſovereiv'15 have not a right to judge 
him. Ir is he who fails in his engagcements, on pretenſions that 
are maniteſtly frivolous, or who does not even give himf. If the 
trouble to alledge his pretences, to colour over his conduct, and 
to cover his bad faith: ſuch a ſovereigu deſerves to be treated as 
the enemy of the human race. _ 

In treating of religion, in the firſt book of this work, we could *. 4 
not avoid giving ſeveral inſtances of the enormous abuſes the f nations 
popes have formerly introduced by their authority. There ap- violated by 
peared one that was equally injurious to all ſtates, and incon- tle popes. 
filtent with the law of nations. Several popes have undertake 
to break the treaties of ſovercigns z they have dared to unlooſe a 
contracting power from his engagements, and to abſolve him 
from the oath by which he has confirmed them. Ceſarini, legate 
of pope Eugenius IV. reſolving to breax the treaty which Ula- 
diſlaus king of Poland and Hungary had conciuded with the 
ſultan Amurath, in the name of the pope, declared the king ab- 
ſolved from his oaths *. In theſe times of ignorance, people thought 
themſelves really bound by nothing but by their oaths, and they 
attributed to the pope the power of ablolviag them from all kinds 
of oaths ; Uladiſlaus took arms againſt the Turks ; but that 
prince, in other reſpects worthy of a better fate, paid dearly for 
his perhdy, or rather for his ſuperititious weaknels : he periſhed 
with his army, near Varna: a loſs fatal to Chriſtendom, and 
which was drawn on by its ſpiritual head. On Uladiſlaus was 
made this epitaph: 


Romulide Cannas, ege Farnam clade notary. 
Diſcite, mortales, non temerare fidem. 

Ale niſi Pontifices juffiJeut rumpere Feds 
Non ferret Scythicum Pannouts ora jugums. 


Pope John XII. declared null the oath mutually taken by the 
emperor Louis of Bavaria and his competitor Frederic of Auitria, 
when the emperor ſet the other at liberty. Philip duce of Bur- 
gundy, abandoning tac alliance of the Englith, was abſolved from 
his oath by the pope at the council of Bail. And at the ſame 
time, when the revival of letters, and the etabliſhment of the 
Reformation ſhould have rendered the popes more circumſpect, 
the legate Caratfe, in order to oblige Henry II. king of France, 
to revive the war, dared, in 1556, to abſolve him from the oath 
he had made to obſerve the truce of Vaucelies +. The famous 
peace of Weltphalia diſpleaſing the pope, on many accounts, he 
did not confine himſelf to proteit.ng againtt the articles of a 
treaty, in which all Europe was intereſteq: he publithed a bull, 
in which, from his own certain knowledge, mind frll ecclehaſtical 
power, he declared ſeveral articles of the treaty nu/!, vain, imvalid, 


* Hiſtory of Poland by the Chavelier de Solignac, Vol. IV. p. 112, He cites 
Dlugoſſ. Neugebauer, Sarnicki, Herburt, de Fulitin, &c. 
# See the French and German hilturians on thete legte. RE 
T4 Ie 


B. II. Ch. XV. THE FAITH OF TREATIES. 213 


t 
[ 


— — 


— 2 


2 


f 
| 
94 
Ln 
1 
| 
* 8 
4 
14 
41 


r — Vc 


214 


224. 
This abuſe 
authoriſ. d 
by princes. 


§ 225. 
The uſc of 
an oath in 
trcatics. it 
docs 1 of 
conſtitute 
the obli- 
gutivn, 


THE FAITH OF TREATIES. B. II. Ch. Xv. 


iniquitous, unjuſt, condemned, reproved, frivolous, without force 
and efjett, and that nobody was bound to obſerve them or any :f 
them, though they were flrengthened by an gath. This was not all; 
he aſſumes the tone of an abſolute muſter, and proceeds thus: 
And nevertheleſs, from a greater precaution, and as much as need ve, 
from the ſame motions, 095 4 deliberations, and plenitude of 
power, we condemn, reprove, break, annut, and deprive of all force 
and eſtect, the ſaid articles, and all the other things prejudicial 15 
the above, &c. Who does not fec, that theſe enterprizes of 
the popes, which were formerly very frequent, were violations 
the law of nations, and directly tended to deſtroy all the bands 
that could unite mankind, and to ſap the foundations of their tran- 
quillity, or to render the pope ſole arbicer of their affairs? 

But who is not ſtruck with indignation at ſceing this ſtrange 
abuſe authoriſed by princes themſelves ? In the treaty concluded 
at Vinciennes, between Charles V. king of France, and Robert 
Stuart king oi Scotland, it was agreed, that the pope ſhould free 
the Scots from all the caths they had taken in ſwearing to a truce 
with the Engliſh, aud that he ſh:uld premiſe never to diſcharge the 
French and Scots from the cuil they were going to mate, in ſwears 
ing te the pew treaty ++ 

The cuſtom once generally received of ſwearing to the obſer. 
vation of treaties, had furniſhed the popes with a pretence for at- 
tributing to themielves the power of breaking them, by abſolu- 
ing the contracting powers from their oaths, Children them- 
ſelves now know that an oath does not conſtitute the obligation 
to keep a promilc or a treaty : it gives only an additional ftrength 
to that obligation, by calling God to bear witneſs. A ſenſible 
and an honeſt man does not think himſelf leſs bound by his 
word alone, and by his faith given, than if he had added the 
ſanction of an oath, Cicero would not have people make much 
difference between one guilty of perjury and a liar. “ The 


* 


« we may prevail upon any one to break his word, will it be very 


« dim̃cult to perſuade him to be guilty of perjury? As ſoon as 
« we once deviate from the truth, the religion of an oath is no 
« 


longer a ſufficient curb, What man will be bound by the in- 
« vocation of the gods, it he pays no refpect to his faith and his 
© conſcience ? For this reaſon, the gods reſerve the ſame puniſh- 
« ment for the liar, and for him who is guilty of perjury, For 
K it mult not be i magined, that there is any virtue in the form 
& of the oath, that irrnatcs the immortal gods againſt the per— 
F jured ; it is rather on account of the perhdy and malice of hi;u 
* ho prepaies a ſnare for the fidelity of others .“ 
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Ritory of the treaty of Weſtphal.a by Tether Rongrant, in 2mo, Vol. VI. 
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The oath does not then produce a new obligation : it only 
ſtrengthens that impoſed by the treaty; and it in every thing 
follows the fate of that obligation: a real and ſuperabundant ob- 
ligation while the treaty is in force, but becomes null with the 
treaty itſelf. 

The oath is a perſonal act; it can therefore only regard the 5 +26, 

rſon of him who ſwears, whether he ſwears himſelf, or gives It do-s not 
commiſſion to another to ſwear in his name. However, as this — 4 
act does not produce a new obligation, it makes no change in the lis tions. 
nature of the treaty. Thus an alliance ſworn to, is only ſworn 
to for him who made it: but if it be a real alliance, it ſubſiſts 
after him, and paſles to his ſucceſlors, as an alliance not confirm- 


ed by an oath, 227, 
For the ſame reaſon, ſince the oath can impoſe no other obli- It giv-sno 


gation than that which reſults from the treaty itfelf, it gives no eee 
pre- eminence to one treaty, to the prejudice of thoſe that are not on treaty 
ſworn to. And as in the caſe where two treaties claſh with cach bone an- 
other, the more ancient ally ought to be preferred (& 167.), the er. 
ſame rule ſhould be obſerved, even when the laſt treaty has been 
confirmed by an oath. In the fame manner, ſince it is not al- 

lowable to engage in treaties contrary to thoſe that ſubſiſt (& 165.), 

the oath will not juſtify ſuch treaties, nor give them an advantage 

over thoſe that ate contrary to them: this would be a commo- 

dious means, by which princes might deliver themſelves from their 
engagements. 

Thus alſo an oath cannot render a treaty valid that is not ſo, 5$ 22%. 
juſtify a treaty unjuſt in itſelt, nor lay an obligation to fulfil a 3 
treaty lawfully concluded, when a cafe is preſented where its ob- ted treaty 
ſervation would be unlawtul ; as for inftance, if the ally to whom that is in- 
ſuccours has been promited, undertakes a war that is manitettly d. 
unjuſt, In ſhort, every treaty made for a diſhoneſt cauſe (5 161.), 
every treaty prejudicial to the ſtate (§ 160.), or contrary to the 
fundamental laws (Book I. § 265.), being null in its own ͤ na- 
ture, the oath that may have been added to ſuch a treaty is alſo 
null, and falls with the act it was intended to ſtrengthen. 

The afleverations uſed in entering into engagements are forms 8 229. 


27 


Of afl. gera- 


of expreſſion appointed to give the greater force to promites. ,. 5 
Thus kings promiſe in e mull facred mane, 20:19 Fe 29.1 futh, "— 
ſolemnly, irrevocably, and engage their ryyal wird, K. An ho- 
neſt man thinks himſelt ſufhcicutly bound by his word alone : yer 
theſe aſſeverations are not uſeleſs; they ſerve to thew, that princes 
engage with reflection, and the knowledge of what they are 
about; and thence they render their infidelity more ſha neful. 


potero nam qui ſemel 3 veritate deflexit, hie non maſore religione ad perjurium, 
quam ad mendacium perduci confucvic. Quis enim deprecatione Doorum, aon 
conſcient ĩæ fide commonetur ? Proptrrea que porn al Diis mmortalivus perjurs, 
hac eadem mendaci conſtituta eſt Non chin ox pactions verbetrum Guitins 1 
jurandum comprchenditur, {-Q ex periidia & malitia, per quam intidze ren dazatat 
wieui, Dii immortales hominibus iralci & ſucceulcre conſurruat. Cr. Ort. pro 
L. A. ſcio Coma, 
P 4 Advan- 
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Advantage ſhould be taken of every thing among men whoſe fl. 
delity is fo uncertain; and fince ſhame has a greater effect upon 
them than the ſenſe of duty, it would be imprudent to neglect this 
method, 

& 240. After what we have ſaid above (§ 162.), we may diſp2nſe with 
The faith proving that the faith of treaties has no relation to the difference 
1 of religion, and cannot in any manner depend upon it. Ihe 
pend on the monſtrous maxim, that we orvght to keep no faith with heretics, 
diſference might formerly raile its head amidſt the madneſs of party, and the 
of religion. fury of ſuperſtition ; but it is at preſent generally deteſted. 

$ 237, f the ſecurity of kim who ſtipulates for any thing in his own 
Precaution favour invites him to require preciſion, fullneſs, and the greateſt 
—— clearneſs in the expreſſions; good faith demands, on the other 
treatics, hand, that each make known his promiſes clearly, and without 

the leaſt ambiguity. It is barely ſporting with the faith of treatics, 
to endeavour to dreſs them up in vague or equivocal terms; to 


ſlide into them ambiguous expreſſions ; to reſerve ſubject> of 


chicanery to ſurpriſe him with whom we treat, and to aſſault 
him with fineſſe and bad taith. Leave an able man in thele arts 
to glory in his happy talents, and to eſteem himſelf a fine negotia- 
tor; reaſon, and the ſacret law of nature, ſhew him to be 25 
much beneath a vulgar cheat, as the majeſty of kings is rated 
above private perſons, Prue ability contiſts in guarding againtt 
ſurpriſes; never in making ute of them, 

8 222. Subterfuges in a treaty are not leſs contrary to good Faith, 
tro amy Ferdinand the catholic King, having concluded 4 treaty with the 
treaties, Arcaduke his ſon-in-law, though: to draw himſelf out of the ata; 

by ſecret proteſtations ag: inſt the ſame treaty. A peurile fineſie 
which, without giving any right to taat prince, only manitelted 
his weakneſs and bad faith, 

5 232 The rules that eſtabliſh a lawful interpretation of treaties, arc 
How na an of ſuch importance as to deſerve to be the lubject of a chapter, 
i ns Let us here only obſerve, that a manifeſtly falie interpretation is, 

1 


2 a * 
— o 


f-ſtly falſ: in every reſpect that can be imagined, the muſt completely con- 


NY trary to the ſaith of treaties : he who makes uſe of it, either im- 
eee pudertly {ports with that ſacred faith, or ſufliciently ſhews, that 
he is not ignorant how fhamctul it is to want it: he would act 
like a diſhoneſt man, and keep the reputation of a man of probity : 
he is an hypocrite who adds to his crime odious diſſimulation. 
Grotius relates ſeveral examples of an interpretation maniteſt!y 
falſe : the Flat having promiſed the Þ hebans to reſtore the 
priſoners, reſtored them after tacy ha. taken away their lives. 
Pericles having promiſed lite to thote of the enemies who laid 
down their iron arms, cauſed thoſe to be ktled whoſe cloacs were 


faſtened with iron claſps. A Roman general 4 having agreed 


— 


with Antiochus to reftore halt of/his veſlels, cauſed them all to be 


De ire Belk i Parir, J. It. Cab. N VI. 8 e. 
t Q. Fabius Labeo, as tclateu by Valerius Maimus; Titus Livy takes 60 
- Autice Gi this, 


ſawed 
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awed in two: all theſe interpretations are as fraudulent as that of 
Rhadamiſtus, who, according to Tacitus “, having ſworn to Mi- 
thridates that he muld uſe againſt him neither tire nor poiſon, 
cauſed him to be ſmothered under a heap of cloathes. * 
A prince may tacitly engage his faith as well as in expreſs $ 234. 
terms: it is ſufficient that it be given in order to become obliga- * 5 
tory: the manner can make no difference : tacit faith is founded ** | 
on a tacit conſent, and a tacit conſent is that which is deduced by ' 
a juſt conſequence from the ſteps taken by any one. Thus all ) 
that is included, as Grotius ſays +, ia the nature of certain acts ; 
on which an agreement is made is tacitly comprehend-d in the } 
convention: or, in other words, every thing without which what 
is agreed upon cannot take place, is tacitly gtanted. If, for ex- 
ample, a promuec is made to the army of an enemy that has ad- 
vanced far into the country, that they ſhall be allowed to return 
home in ſafety, it is mamfett that they cannot be refuſed provi- 
ſions, for they cannot return without them. In the fame manner, 4 
in demanding or accepting an interview, full lecurity is tacitly 
promiſed. Titus Livy juſtly fays, that the Gall -Greeks vio- 
lated the law of natiens in attacking the conful Matilus, at the 
time when he repaired to the; lace © interview to which they 


had invited nim 1. 1 he emperor Valerius having been defeated 


by Sapor king of Perſia, ſent to him to deman4 a peace. Sapor 
deciared, that he would treat with the enemy in perſon ; and Va- Fe 
lerivs, without diltru'l, going to the interview, was carried off by ' 
the pei ſidious enemy, who kept him a priſoner till his death, and 
treated him with the moſt brutal cruelty ||. | 1 
Grotius, in treating of tacit conventions, ſpeaks of thoſe in ; 
which perſons are bound by mute ſigns h. We ought not to * po 
confound theſe two kinds. The conſent ſufficiently declared by T 
a ſign, is as expreſs as if it had been lignificd by the voice. 1 
Words their ſelves are no more than inſtituted ſigns. There are 44 
mute figns, which received cuſtom renders as clear and as expreſs 24 


as words. Thus, at preſent, in hanging out a white flag, a par- 
ley is demanded, as expreſsly as it could be done with the voice. 


The ſecurity of the enemy, who advances upon this invitation, is - * 
tacitiy promiſed, 18 
4 
"1 
. iP 
14 

Of Sureties given for the Obſervation of Treaties. ] 
NHAPPY experience having too fully convinced mankind, 3 . if 
that the faith of treaties, ſo holy and ſacred, is not always a 8 Ty 
ſuicient warrant for their obſervation; they have therefore i] 
| 15 
® Annal. Lis. XII. + L. III. Cap. XXVI. 5 . 2 


t Titus Livy, Lib. XXXVIII. Cap. XXV. 
The Liic of Valerian, in Crevier's FHillory of the Emperors, 
s £4, III. Cap. XXIV. 55. 


ſought 
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ſought for ſecurities againſt perſidy, for methods, the efficacy of 

which did notdepend on the good faith ef the contracting powers, 

A zuaranty is one of thele means. When thoſe who have made 

a treaty of peace, or any other treaty, are not perfectly eaſy with 

reſpect to its obſervation, they ſeek for the guaranty of a powerful 
ſovereign. The guarantee promiſes to maintain the conditions 

of the treaty, and to cauſe it to be obſerved. As he may find 

himſelf obliged to make uſe of force againſt the contracting 

power who violates his promiſes, it is an engagement that no ſo- 

vereign ought to enter into lightly, and without good reaſon, 

Princes indecd ſeldom enter into it, but when they have an indi- 

rect intereſt in the obſervation of the treaty z or from particular 
connections of friendihip. The guaranty may be promiſed 

equaily to all the contracting parties, to ſome of them, or even to 

one alone; but it 1s commonly promiſed to all in general. It 

may alſo happen, that ſeveral ſovereigns, entering into a common 

alliance, -reciprocally render themſelves the guarantees ot its ob- 
ſervation, with reſpect to each other. The guaranty is a kind 

of treaty, by which aſſiſtance and ſuccours are promited to an 

one, incaſe he has need of them, in order to oblige another who 

& 2:6. is unfaithful to fulfil his engagements, 

Cuaraucees Gauranty being given in favour of the contracting powers, or 
have no of one of them, it does not authoriſe the guarantee to interfere in 
_ uu the execution of the treaty, or to preſs the obſervance of it, of 
aſked in the himſelf, and without be.ng required. If the parties, by common 
execution agreement, judge proper to Ceviate from the tenor of the treaty, 
ol a ticaty. to alter ſome of the articles, or to annul them entirely; if one 
would gladly have ſomething altered in favour of another, they 

have a right to do it, and the guarantee cannot oppoſe it. 

. Obliged by his promiſe to maintain it, ſo far that none {hall com- 

plain of its infraction, he has acquired no rights for himſelf. 

The treaty was not made for him; for if it was, he would not 

be merely a guarantee, but alſo a contracting party. Luis ob- 
ſervation is of great importance; for care ſhould be taken, leſt 


under the pretence of being a guarantee, a powerful ſovercign ' 


ſhould make himſelf the arbiter of the affairs of his neighbours, 
and pretend to give them laws. 

But it is truc, that if the parties produce any change in the ar- 
ticles of the treaty, without the advice and concurrence of the 
guarantee, this laſt is no longer bound to adhere to the guaranty ; 
for the treaty thus changed, is no longer that which he gua- 
rantied. 

7 245, A nation not being obliged to do that for another which that 
The 1-7? other can do for itſelf, the guarantee is not naturally obliged to 
Dare: fend ſuccours, except in the caſe where that nation, to whom he 
bete. has granted his guaranty, is not in a condition to procure juſtice 

for itſelf. 

If there ariſes any diſpute between the contracting powers 
about the ſenſe of any article of the treaty, the guarantee is not 
ſuddenly obliged to aift him in favour of whom he has given his 


ga- 
— 
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nty. As he cannot engage to ſupport injuſtice, he is to 
examine, and to ſearch for the true ſenſe of the treaty, to weigh 
the pretenſions of him who reclaims his guaranty ; and if he finds 
them ill founded, he may refuſe to ſupport them without failing 
in his engagements, 

It is not leſs evident, that the guaranty cannot be injurious to 8 238. 
the rights. of a third perſon, If it happens then that the treaty The gua- 
guarantied is found to be contrary to the right of another per- . in 
lon, this treaty being unjuſt on this point, the guarantee is no jurious taa 
ways bound to procure the accompliſhment of it; for, he can bird per- 
never, as we have ſhewn, be obliged to ſupport injuſtice. This en. 
was the reaſon alledged by France, when the declared for the 
houſe of Bavaria againſt the heireſs of Charles VI. though ſhe 


had guarantied the famous pragmatic ſaudtion of that emperor. 70 
This reaſon is inconteſtably a good one, in tae general view of | 
it; it is neceſlary only to ſee whether the court of France made je 
a juſt application of it. Nx no/trum inter dos tantas componere : 
lues. * 
I thall obſerve on this occaſion, that according to common ; 
uſaze, the term govarunty is often taken ina ſenſe a little different ; 

from that we have given to this word. Molt of the powers of 1; 
? 


Europe guarantied tne at by which Charles VI. had regulated 

the ſuccethon to his dominions ; the fovercigns fometimes reci- ; 

procally guaranty their reſpective ſtates : we rather call theſe 

treaties of alliance to maintain that law of the ſucceſſion, in order (2 

to ſupport the poſſeſſion of thole ſtares. | 2 
The guaranty naturally ſubſiſts as long as the treaty that is 8 239. 


made the object of it; and in cafe of doubt, this ought always to be Duration of : 

preſumed, ſince it is ſought for, and given for the ſecurity of the — * * 

treaty. But nothing can prevent its being confined to a certain 1 

time, to the lives of the contracting powers, to that of the gua- ; 

rantee, &. Ina word, we may apply a treaty of guaranty to v1 

all we have ſaid of treaties in general. 4 
F 


When it relates to things which another may do or give, as BY ce 
well as he who promiſes ; as for inftance, paying a ſum of mo- — 
ney; it is ſafer to demand a /ecurity then a guuranty : for the 
ſecr.rity ought to accomplith the promile in default of the princi- 
pal party, while the guarantee is only obliged to do what depends 
on him, to render the promite fultilled by him who made it. 

A nation may put ſome of its poſſeſſions into the hands of an- S ,,,. 
other, for the ſecurity of its promiſes, debts, or engagements. Of pawns, 
If it thus remits moveable things, it gives pledges. Poland has de bene 
formerly pledged a crown and other jewels to the ſoveteigns of 5 
Pruſſia, But towns and provinces are ſometimes given in pawn. 

If they are pledged only by an act which aſſigns them for the ſe- 
curity of a debt, they ſerve as a mortgage : if they are put into 
the hands of a creditor, or of him with whom a prince has treat- 
ed, they have the title of engagements or ſecurities ; and if the 
revenucs are ceded as an equivalent for the intereſt of the debt, 
It is the pact called as. 

7 All 
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& 242. 
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All the tight of him who holds a crown or province in pledge, 
is to ſecure what is due to him, or the promiſe that has been made 
him. He may then keep the town or the province in his hands 
till he is ſatisſied; but he has not a right to make any Change in 
it; for that town, or that country, does not belong to him as 
proprietor. He catmot even intertere in the government of it, 
beyond what is required for his ſecurity, unleſs the empire, or 
the exerciſe of ſovereignty, has been expreſoly made over to him, 
This laſt point is not naturally to be preſumed, ſince it is (uti. 
cient for the ſecurity of the mortgage, that the country is put 
into his hands, and under his power. Ile is alſo obliged, lige 
every other perſon who has received a pledge, to preſetrve the 
country he holds for his ſecurity, and to prevent, as much as 
paſſible, its being laid waſte: he is an{werable for this; and if 
the country happens to be ruined through his fault, he ouzht to 
indenfhify the ſtate which committed it to his care. If the (9. 
vereignty is committed to him, with the country itſelf, he ought 
to govern it according to its conſtitution, and preciſely in the 
fame manner as the ſoveteign of the country was obliged to go- 
vern it; for the latter could on'y pledge his lawful right. 

As ſoon as the debt is paid, or the treaty is accompliſhed, the 
ſecurity ends; and he who holds a town or à province by this 
title ought to reſtore it faithfully, in the ſame {tate in which he 
reccived it, fo far as this depends on him. ; 

Among tho'e who have no law but tucir avarice or their am- 
bition, who, like Achilles, place all their right in the point ol their 
ſword *; the temptation is delicious: they have recourſe to a 
thouſand quibbles, a thouland preteaces, to retain an important 
place, or a country under their obedience. The ſubject is too 
odious for us to alledge examples : they are well enough Known, 
and ſufficiently numerous, to convince every fenfible nation, that 
it is very imprudent to make over ſuch ſecurities, 

But if the debt be not paid at the fixed time, or if the treaty 


How it may he not accomplithed, that which has been given in ſecurity may 


be appro- 
priated. 


be detained and appropriated, or the mortgage ſeized, at leaſt, 
till the diſcharge of the debt, or a juſt recompence be made. 
The houſe of Savoy had mortgaged the country of Vaud zo the 
two cantons of Bera and Fribourg As it did not pav the mort- 


gage, theſe two cantons took arms to make themſelves matters 


58246. 
Of hoſta- 
Zet. 


of the country. The duke of Savoy, inſtead cf fpeedily ſatisfying 
the debt, oppoſed them by force of arms, and gave them othe 
ſubjects of complaint: the victorious cantons have therefore re— 
tzined this fine country, as well for the payment of the debt, as 
to defray the expences of the war, and to obtain a jnt inlan- 
niſication. | | 

In fine, a precaution of ſęcuritv, which is very anciont, and 
much uſed among nations, is requiring hoſtages. Theſe are con- 
ſiderable perſons, whom the promiting party delivers up to hun 


Jura negut ſibi nate, nil non arrogat aemis. , Horat, 


0 


B. I. Ch. XVI. THE OBSERVATION OF TREATIES. 221 


to whom he binds himſelf, in order to keep them till the accom- 

liſhment of what he has promiſed. This then is a contract re- 
lating to a pledge, in which free men are delivered up, inſtead 
of towns, countries, or jewels, We may therefore confine our- 
ſelves, with reſpect to this contract, to making thoſe particular 
obſervations, which the difference of the things pledged renders 
necetſary. 

The ſovereign who receives the hoſtages, has no other right $ 246. 
over them, than that of making ſure of their perſons, in order — 
| to detain them till the entire zccomplithment of the promiſes of has CO 
| which they are the pledge. He may therefore. take precaution hoſtages. 

to avoid their eſcaping from him; but theſe precautions ſhould be 
moderated by humanity, towards men whom he has no right to 
uſe ill, and they ought not to be extended beyond what prudence 
requires. 

It is at preſent an amiable right, to beholed the European na- 
tions content themſelves with the parole of the holtages. The 
Englith Jords ſent to France in that quality, in purſuance of the 
treaty of Aix-la-Chapelle, in 1748, to itay till the reſtitution of 
Cape Breton, were tulely bound by their word of honour, and 
lived at court, and at Faris, rather as miniſters of their nation, than 
as hoſtages. 

The liberty alone of hoſtages is engaged, and if he who has $ 247. 
given them breaks hi: promite, they may be kept in captivity, 200 * 
Formerly they were in ſuch cates put to death: an inhuman cru- — 10 
elty, founded on an error. It was believed that the ſovereign given as a 
might arbitrarily diſpoſe of the lives of his ſubjects, or that every Pledge. 
man was the malter of his own life, and had a rizht to ſtake it 
as a pledge, when he delivered himfelt up as an hoſtage, 

As ſoon as the engagenients are tultilled, the cauſe for which 8 248. 
hoſtages were delivered no longer ſubſiſts; they are free, and When they 

| f N * « ought to be 

ought to be reſtored without delay, They ought allo to be re- nt back. 
ſtored, if the reaſon for which they were demanded does nat take 

place: to detain them then would be to abute the facred faith 

upon which they were delivered. The perfidious Chriſtiern II. 

king of Denmark, being obliged by contrary winds to ſtop be- 

fore Stockholm, and being, with his whole fleet, rcady to perith 

with hunger, made propolals af peace: Steno, the adminittrator, 
imprudently truſting to his promiſes, furnithed the Danes with 
proviſions, and even gave Guttavus, and other lords, as hoſtages 

for the ſafety of the king, who pretended to have a defire to come 

on ſhore: but the firit fair wind, Chriſtiern weighed anchor, 

and carried off the hoſtages ; thus returning tae generolity of his 

enemy, by an infamous treachery “. 

Hoſtages being delivered on the faith of treaties, and he who 3240 
receives them, promiſing to re{tore them, as ſoon as the promiſe, Whether 
of which they are the ſurety, {hall be fulalled, ſuch engagements — 
ought to be literally accompliſhed: for it is neceſiary that the — 

| ACCOuat. 
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© Hiſtory of rhe Revolutions of Sweden. 
2 hoſtas 


Q 
; 
1 
| 
| 
| 


222 . SURETIES GIVEN FOR B. n. Ch. xv. 
hoſtages ſhould be really and faithfully reſtored to their ff ſub! 


ſtate, as ſoon as the accompliſhment of the promiſe has dif. ſet 

| engaged them. It is not therefore permitted to detain then 
| | for any other cauſe. I am ſurpriſed to ſee that able men * the 
| teach the contrary. hy build upon a ſovereign's right of is . 
| ſeizing and detaining the ſubjects of another power, in order to Is C 
oblige him to do juſtice. I he principle is true; but the appli. _ 
| cation is not juſt, Theſe authors do not pay attention to this bol 
conſideration, that a hoſtage is put into the hands of that ſove. £ 
reign, not without the faith of a treaty, in virtue of which he him 
has been delivered, and is not expoſed to be ſo eaſily ſeized ; and to! 
that the faith of ſuch a treaty does not ſuffer, that any other uſe and 
8 ſhould be made of him who is appointed, nor that an advantage yall 
* ſhould be taken beyond what has been expreſsly agreed. The the 
hoſtage is delivered for the _— of a promiſe, and for that I 

only: as ſoon as the promiſe is fulfilled, the hoſtage, as we have 


Juſt obſerved, ought to be reſtored to his firſt ſtate. To tell 
him they releaſe him as an hoſtage, but that they detain him as 
a pledge for the ſecurity of any other pretenſion, would be to take 
advantage of his ſtate of an hoſtage, contrary to the manifeſt (pi. 
rit, and even in oppoſition to the very letter of the convention; 
according to which, as ſoon as the promiſe is accompliſhed, the 
hoſtage o ght to be reſtored to himſelf and his country, and re- 
placed in the ſtate from whence he was taken, as if he had never 
been an hoſtage. If ſovereigns did not ſtrictly adhere to this prin- 
_ Ciple, there would be no longer any ſecurity in giving of hoſtages; 
it would be eaſy for princes always to find ſome pretence for de- 
taining tnem. Albert the Wiſe, duke of Auſtria, making war 
in the year 1351, againſt the city of Zutich, the two parties re- 
ferred the deciſion of their diſputes to arbitrators, and Zurich 
gave hoſtages. The arbitrators paſſed an unjuſt ſentence, dic- 


tated by partiality. In the mean time Zurich, after having made 6 
juſt complaints, relolved to ſubmit to this deciſion: but the the 
duke formed new pretenſions, and detained the hoſtages +, con- o 

trary to the faith of the arbitration, and in evident contempt of 
the law of nations. hd. 
S 250. But an hoſtage may be detaĩined for his own actions, for crimes = 
Th-y may, committed, or debts contracted in the country while he is an of 
e hoſtage there. This is doing no injury to the faith of the treaty. the 
tions, In order to be ſure of recovering his liberty, according to the W bac 
terms of the treaty, the hoſtage ought not to have the right of W 
committing, with impunity, an outrage againſt the nation in © 
which he is kept; and when he ſhould depart, it is juſt that he _ 
ſhould pay his debts. * 
&2:r. He who gives the hoſtages is to provide for their ſupport; for * 
Ot the ſup- they are there by his order, and for his ſervice. He who receives by 
par of the them for his own ſecurity, ought not to be at the expence of their lig 
4G. . ag 
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ſubſiſtence, but only of that of their guard, if he thinks proper to 
ſet a guard over them. 

The ſovereign may diſpoſe of his ſubjects for the ſervice of 922. 
the ſtate ; he may therefore alſo give them in hoſtage; and he who 4 
is nominated ought to obey, as on every other o ion, where he ful: being 
is commanded, for the ſervice of the country. But as the ex- an bultage. 
pences ought to be borne equally by the citizens, thoſe of the 
hoſtage ought to be defrayed at the public expence. 

The ſubject alone may be given for an hoſtage in ſpite of 
himſelf. he vaſſal is not in this ſituation; for what he owes 
to the ſovereign, is determined by the conditions of the fief: 
and he is bound to nothing more. Thus it is decided, that the 
vaſſal cannot be conſtrained to go as an hoſtage, if he is not at 
the ſame time a ſubject, 

Whoever can make a treaty or a convention may give ore re- 
ceive hoſtages. For this reaſon, not only the ſovereign has a 
right of giving them, but alſo inferior powers, in the agreements 
they make, according to the power of their poſts, and the extent 
of their commiſſions. Ihe governor of a town, and the general 
who lays ſiege to it, give and receive hoſtages for the ſecurity of 
the capitulation : whoever is under the command, ought to obey, 
if he is nominated, 

Hoſtages ought naturally to be conſiderable perſons, fince 8 253. 
they are required as a ſecurity. Mean perſons form but a weak Of the qua- 
aſſurance, at leaſt, if they are not in great numbers. Care is SIE — 
commonly taken to ſettle the quality of the hoſtages that are to 
be delivered, and it is a ſign of bad faith to violate conventions 
in this reſpect. It was a ſhameful piece of perfidy in La Tri- 
mouille to give the Swiſs only four hoſtages from the dregs of 
the people, inſtead of four of the principal citizens of Dijon, as 
it was agreed in the famous treaty we have mentioned above 
(us.) Sovereigns ſometimes give the principal perſons of 
the ſtate, and princes themſelves in hoſtage, Francis I. gave his 
own ſons for the ſecurity of the treaty of Madrid. 

The ſovereign who gives hoftages ought to give them with 8 264. 
fidelity, as the pledges of his word, and conſequently, with the They oughe 
intention that they thould be kept till the entire accompliſhment "** ©? * 
of his promiſe. He cannot then approve of their flying; and it 
they do, ſo far from receiving them, he ought to ſend them 
back, The hoſtage on his fide, anſwerably to the preſumed 


| intention of his ſovercign, ought to remain faithfully with him 


to whom he is delivered, without endeavouring to eſcape, Clelia 
eſcaped out of the hands of Porſenna, to whom ſhe had been de- 
livered as an hoſtage: but the Romans ſent her back, that they 
might not break the treaty *. 
If the hoſtage happens to die, he who has given him is not ob- 5 265. 
liged to replace him, at leaſt, if this was not mentioned in the Whether 


agreement. This was the ſecurity required of him: they loſt inde mug 
F ; ought t 
Et Romani pignus pacis ex ſœdere reſtitucrunt. Tit, Liv. Lil. II. Cop. XIII. replaced. 
| him 
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him without his being in fault, and no reaſon obliges him to give 
another. 
It any one puts himſelf for ſome time in the place of an ho. 


Of him who tage, and this laſt happens to die a natural death, he who has tu. 


takes the 
_ of an 
oſtage. 


857. 
Of an ho- 
ſtage that 
obtains the 
crown. 


ken the place of the hoſtage is free. For things ought to be put 
in the ſame ſtate they would have been in, if the hoitage had not 
been permitted to abſent himſelf, and put another in his room: 
and for the ſame reaſon, the hoſtage is not free by the death 9 
him who has taken nis place oni) for a time. It would be quit, 
the contracy, it the hoſtage had been exchanged for another: tie 
firſt would be abſolutcly free from all engagement, and he wig 
had taken his place would alone be bound. 

A prince given in ho tage, arriving at the crown, ought to he 
delivered up, on furniſhing another good hoſtage, or ſo many x 
might altogether form an equivalent ſecurity for that furniſhed by 
himſelf, when he was delivered. This is maniteſt from the treat 
itſelf, which does not declare that the king thall be an hoſtage, 
The king's perſon being in the hands of a foreign power, is : 
thing of too great conſequence for it to be preſumed, that the 
ſtate had reſolved to expoſe him to it. Fidelity ought to pretid: 
in all conventions, and ſhould follow the manifeſt, or juſtly pre. 
ſumed intention of the contracting powers. If Francis | h 
died after having given his ſon as an hoſtage, certainly the C2. 
phin would have been relcaſed : for he had been delivered on; 
with a view of reſtoring the king to his kingdom ; and if the 
emperor had detained him, this view would have been fruſtrated, 


the king of France would till have been a captive. I 1uppole, 


§ 258. 
The en- 
gagement 
of the ho- 
ſtage ends 
with the 
treaty. 

$ 259. 
The viola- 
tion of the 
treaty docs 
au injury to 
the ho- 
ſtages. 


as is calily ſeen, that the treaty was not violated by the ſtate that 
gave the princcs in hoſtage. In caſe that ſtate had broken itz 
promiſe, advantage might reaſonably have been taken of ſuch an 
event, that rendered the hoſtage {till more precious, and his de- 
liverance more neceflary, _ 

The pledge of an hoſtage, as that of a city, or a country, ends 
with the treaty it was made to ſecure (& 245.) And conſequent!y, 
if the treaty is perſonal, the hoſtage is free at the moment when 
one of the contracting powers happens to die, 

The ſovereign who breaks his word, after his having given 
hoſtages, does an injury not only to the other contracting power, 
but alſo to the hoſtages themſelves. For though ſubjects ar: 
fully obliged to obey their ſovereign who gives them in hoſtage, 
that ſovereign has not a right unjuſtly to ſacrifice their liberty, 
and without good reaſon to put their lives in danger. Delivered 
up as an aſſurance of their fovereign's veracity, and not to ſufter 
any harm ; it he precipitates them into misfortunes, by violating 
his faith, he covers himſelf with double infamy. Pledges and 
engagements ferve for a ſecurity for what is due; and their ac- 
quiſition recompenſes him tor a breach of promiſe in the other, 
Hoſtages are rather pledges of the faith of him who gives them; 
it is ſuppoſed that he would be filled with horror at the thought 
of lacrificing the innocent. But if particular conjunctures my 

. a ſo- 


Were the 


> =@ 


= © 2 


OC a BT 2 ft. nmr © = IJ ©&- A 2 Boa D 


B. II. Ch. XVII, INTERPRETATION OF TREATIES. 225 


a ſovereign to abandon the hoſtages j if, for example, he who 
has received them is the firſt who violates his engagement, the 
treaty can no longer be accompliſhed, without putting the ſtate 
in danger; nothing ought to be neglected to deliver theſe unfor- 
tunate hoſtages, and the ſtate cannot refuſe to recompence them 
for their ſufterings, and to reward them, either in their own per- 
ſons, or in their neareſt relations, | 

At the moment when the ſovereign, who has given the hoſ- 5 26>. 
tage, has violated his faith, the hoſtage loſes that quality, and be- The fate of 
comes the priſoner of him who has received him. He has a eb. 
right to detain him in perpetual captivity, But it is the buſineſs who has 
of a generous prince to improve his rights, ſo as to aſſuage the mu: _ 
misfortunes of the innocent. And as the hoſtage is conſidered qu 
as nothing by his own ſovereign, who has abandoned him by his ments, 
perfidy, he may devote himſelf to the prince who is the maſter of 
his deſtiny ; who might acquire an uſeful ſubject, inſtead of a 
miſerable priſoner, the troubleſome object of his commiſeration. 

Or he might ſet him free, on ſettling with him the conditions. 

We have already obſerved, that the life of an hoſtage cannot 8 26r. 
be lawſully taken away on account of the perfidy of his maſter Otte tigt 
who has delivered him. The cuſtom of nations, the moſt con- 1 8 
ant practice, cannot juſtify an inſtance of barbarous cruelty, 
contrary to the law of nature. At a time even when this fright- 
ful cuſtom was but tog much authoriſed, the great Scipio loudly 
declared, that he would not ſuffer his vengeance to fall on inno- 
cent hoſtages; but on the perfidious themſelves, and that he 
knew how to puniſh none but enemies in arms *. The emperor 
Julian made the (ame declaration +. All that ſuch a cuſtom can 
produce, is impunity among the nations who practiſe it. Who- 
ever is guilty of it cannot complain that another is ſo too: but 
every nation may, and ought to declare, that it contiders the ac- 
tion as a barbarity injurious to human nature. 


CHAP, XVI 


Of the Interpretation of Treaties. 


f 17 the ideas of men were always diſtinct, and perfectly deter- 8 273. 


mined, if in order to make them known, they had only proper That its | 
terms, and none but ſuch expreſſions as were clear, precitc, and abit 
ſuſceptible only of one ſenſe, there would never be any difficulty rules of in- 
in diſcovering their meaning in the words by which they would terPreta- 
expreſs it: nothing more would be neceflary, than to underſtand 

the language, But yet the art of interpretation would not be 
uſeleſs. In conceſſions, conventions, and treaties, in all con- 


* Tit. Liv. Lib, XXVIll. Cop. XXXLV, + Sec Grotive, Lib. III. Cop. Xl. 
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1. General 
maxim: it 
is not al- 
lowable to 
interpret 
What has 
no need of 
interpreta- 


© 264. 


2. General 


maxim: if 
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tracts as well as in the laws, it is impoſſible to foreſee and point out 
all the particular caſes, that may ariſe : we appoint, we ordain, 
we agree upon certain things, and expreſs them in a gencral 
view; and though the expreſſions of a treaty thould be perfectly 
clear, plain, and determinate, the true interpretation would ſtill 
conſiſt, in making, in all the particular cafes that preſent them. 
ſelves, a juſt application of what has been decreed in a general 
manner. But this is not all, conjunctures vary, and produce new 
Kinds of cafes, that cannot be b:ought within the terms of the 
treaty, or the law ; but hy inductions drawn from the general 
views of the contracting powers, or of the legiſlature. Con- 
traditions, and inconſiſtences, either real or apparent, preſent 
themſelves with reſpect to diſterent articles; and the queſtion is, 
to reconcile them, and to ſhe the part that ought to be taken, 
But it is much worſe if we conſider that fraud ſecks to take ad- 
vantage even of the imperfection of language; that men defign- 
edly throw obſcurity and ambiguity into their treaties, to obtain 


a pretence of eluding them upon occation. It is then neceſſary 


to eſtabliſh rules founded on reaſon, and avthoriſed by the law 
of nature, capable of diſfuſing light ove: vhat is obſcure, of de- 
termining what is uncertain, and of fruſtrating the attempts of a 
eontracting power void of good faith. Let us begin with thoſe 
that tend particularly to this laſt end; with thole maxims of 
juſtice and equity deſtined to reprels fraud, and prevent the effect 
of its artifices, 

The firit general maxim of interpretation is, that it is not 
permitted to interpret what has no need of interpretation, When 
an act is conceived in clear and precite terms, when the ſenſe is 
manifeſt, and leads to nothing abſurd, there can be no reaſon to 
refuſe the ſenſe which this treaty naturally preſents. To go elſe- 
where in ſearch of conjectures in order to reſtrain or extinguith 
it, is to. endeavour to elude it. If this dangerous method be 
once admitted, there will be no act which it will not render uſe- 
leſs. Let the brighteſt light ſhine on all the parts of the piccc, 
let it be expreſſed in terms the moſt clear and determinate ; al} 
this ſhall be of no uſe, if it be allowed to ſearch for forei an rea- 
ſons in order to maintain what cannot be found in the ſenſe it 
naturally preſents. 

The cavillers, who diſpute the ſenſe of a clear and determinate 
article, are accuſtomed to draw their vain ſubterfuges from the 


he who can pretended intention and views of the author of that article. It 
and ought would be very often dangerous to enter with them into the dil- 


to explain 


himſelf has 


not done it, 


it is to his 
own da- 
mage. 


cuilion of theſe ſuppoſed views, that are not pointed out in the 
piece itſelf, "This is a rule more proper to repel them, and 
which cut off all chicanery : I/ he who can, and ought to have 
explained himſc'f clearly and p/ainly, has not done it, it is worſe 
for him: he cannot be allowed to introduce ſubſegi ent reſlriftions, 
which he has not expreſſed. This is a maxim of the Roman law: 
Pactianem obſcuram 11s nocere, in quorum fuit poteſtate legem aper- 
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nus conſeribere v. The equity of this rule is extremely viſible, 
and its neceſſity is nor leſs evident. There can be no ſecure con- 
yentions, no fm and ſolid conceſſion, if theſe may be rendered 
vain by ſubſequent limitations that ought to have been mentioned 
in the piece, if they were included in the intentions of the con- 
tracting powers. 

The third general maxim, or principle, on the ſubjeR of in- $ 265. 
terpretation is: that neither the one ner the other of the intereſted, 3- General 
or contracting powers, has a rieht to interpret the att, or treaty, at my. ch 
his pleaſure, For if you are at liberty to give my pro iſe what- the con- 
ſoe ver ſenſe you pleaſe, you will have the power of obliging me 'racting 
to do whatever you have a mind, contrary to my intention, and 1 _— 
beyond my real engagement: and reciprocally, it I am allowed to interpret 
explain my promiſes as I pleaſe, I may render them vain and illu- the treatyat 
five, by giving them a ſenſe quite diftereat from that in which **Plcaſure. 
they were preſented to you, and in which you mult have taken 
them in accepting them. 

On every eccaſion when a perſon has, and eught to have ſhewn & 266. 
his intention, wwe take for true againſt him, what he has ſuffici» 4. General 
ently declared, This is an inconteſtible principle applied to h e 11 
treaties; for if they are not a vain play of words, the contracting to be taken 
parties ought to expreſs themſelves in them with truth, and ac- for true 
cording to their real intentions. If the intention ſufficiently de- ——— 
clared, was not taken for the true intention of him who ſpeaks e 
and binds himſelf, it would be of no uſe to contract, and form 
treaties. 1 

But it is here aſked, which of the contracting powers ought to 8 26. 
have his expreſſions conſideted as molt deciſive, with reſpect to We ought 
the true ſenſe of the contract; whether we ſhould ſtop at thote © 8 
of the power promiſing, rather than at thoſe of him who ſtipu- — 
lates ? The foree and obligation of every contract, ariſing from the words 
a perfect promiſe, and he who promiſes being no farther engaged — the — 
than his will is ſufficiently declared; it is very certain, that in — 
order to know the true ſenſe of the contract, attention ought thoſe ofhuu 
principally to be paid to the words of him who promiſes, For Pho ſtipu- 
he voluntarily binds himſelf by his words, and we take for true 982 
againſt him, what he has ſufficiently declared. What appears to have 
given room to this queſtion is, the manner in which conventions 
are ſometimes made: the one offers the conditions, and the other 
accepts them: that is, the firſt propoſes what he requires, that 
the other ſhall oblige himſelf to perform; and the ſecond de- 
clares the obligations into which he really enters. If the words 
of him who accepts the conditions, relate to the words of him 
who offers them, it is certainly true, that we ought to regulate 
ourſelves according to the exprefiions of the latter; but this is 


decauſe the perſon promiſing, is conlidered as repeating them, in 


®* Dizeft. Lib. U. Tit. XIV. & Pais Lig. 30. See likewife Digef. Lib. XVIII. 

it, I. de contrabenda cmi, Leg. 21. Labco ſcripſit obicuxitatem pai nocere 
potius debere venditori, qui id dixerit, quam emptori; quia potuit re integra 
pertius diccre, 
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order to form his promiſe. The capitulations of places beſieged 
may here ſerve us for an examble. The beſieged propoſes the 
conditions on which he is willing to ſurrender the place. The 
beſieger accepts them: the expreſſions of the firſt lay no obliga- 
tion on the laſt, if it be not underſtood that he adopts them. He 
who accepts the conditions, is the true promiſer; and it is in his 
words that he ought to ſeek for the true ſenſe of the articles, 
whether he chuſes and forms them himſelf, or whether he adopts 

the expreſſions of the other party, by making uſe of them in his 
promiſe. But it is always to be remembered, that only that mult 
be taken for true againſt him which he has ſufficiently declared, 
I am going to explain myſelf more particularly on this ſubject, 

5 268. It is a queſtion in the interpretation of a treaty, or of any other 
3. General act whatſoever, to know what the contracting powers have agreed 
the inter- upon, in order to determine preciſely, on any particular occaſion, 
pretation What has been promiſed and accepted; that is to ſay, not only 
ought to be what one of the parties has had the intention to promiſe ; but 
— alſo what the other has reaſonably and ſincerely thought to be 
certain Promiſed ; what has been ſufficiently declared to him, and upon 

which he muſt have regulated his acceptance. The inter preta— 
tion of every att, and of every treaty ought then to be made accoy de 
ing to certain rules proper to determine the ſenſe of them, ſuch as 
the parties concerned muſt naturally have underſinod, when the att 
was prepared and accepted. This is the fifth principle. 

As theſe rules are founded on right reaſon, and are confe- 
quently approved and preſcribed by the la of nature, every man, 
every ſovereign, is obliged to admit and to follow them. If 
princes were to acknowledge no rules that determined the ſenſe 

in which the expreſſions ought to be taken, treaties would be any 
empty words; nothing could be agreed upon with ſecurity, and 
it would be almoſt ridiculous to place any dependence on the ct- 
fect of conventions. 

* But ſovereigns acknowledging no common judge, no ſuperiot 
The faith that can oblige them to receive an interpretation founded on juſt 
of treaties rules; the faith of treaties here forms all the ſecurity of the con- 
hays an obli- WE, 3 k 
gation to tracting powers. This faith is not leſs wounded by a refuſal to 
follow theſe admit an evidently right interpretation, than by an open infraction, 
rulcs. It is the fame injuſtice, the ſame infidelity ; and for one of them 

to involve himſcif in the ſubtilties of fraud, is not lefs odious. 

k avs. Let us now enter into the particular rules on which the inter- 
Scneral pretation ought to be formed, in order to be juſt and right, 
—.— in- Since the lawful interpretation of a contract ought to tend only 
— 4 to the diſcovery of the thoughts of the author, or authors of that 

contract, as ſoon as we meet with any obſcurity we ſhould ſeek 
for what was probably in the thoughts of thoſe who drew it up, 
and to interpret it accordingly. This is the general rule of all 
interpretations. It particularly ſerves to fix the ſenſe of certain 
expreſſions, the ſignification of which is not ſufficiently deter- 
mined, In virtue of this rule, we ſhould take theſe expreſſions 


in the moſt extenſive ſenſe, when it is probable, that he who ſpeaks, 
has 
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has had in his view every thing pointed out in this extenſive 
ſenſe; and on the contrary, we ought to confine the ſignifi- 
cation, if it appears that the author has bounded his thoughts by 
what is comprehended in the more limited ſenſe. Let us ſup- 
poſe that a huſband leaves his wife all his money. It is required 
to know, if this expreſſion means only his ready money, or whe- 
ther it extends alſo to that which is placed out, and is due on 
bonds and other ſecurities. If the wife is poor, if the was dear 
to her huſband, if there was found but little ready money, and 
the value of the other goods greatly ſurpaſſed that of the money, 
both in ſpecie and in paper, the huſband, to all appearance, in- 
tended that ſhe ſhould polſſeſs all the money due to him, as well 
as that in his coffers. On the contrary, if the woman is rich, 
if there be found large ſums of ready money, and if the value of 
what is found greatly exceeds the value of the other wealth, it 
appears that the huſband intended to leave his wife ouly his 
ready money. 

We ought alſo, in conſequence of the ſame rule, to give to a 
diſpoſition, the full extent properly implied in the terms, if it ap- 
pears that the author has had in his view every thing properly 
comprehended in them; but the fignification ought to be re- 
ſtrained, when it is probable, that he who has made the diſpo- 
ſition has not extended them to every thing which the propriety 
of the terms might include. As for inſtance, a father who has an 
only ſon, leaves the daughter of his friend all his jewels: he has 
a ſword enriched with diamonds, given him by a ſovereign prince; 
and there is certainly no appearance, that the teſtator ever thought 
of making this — 
ſword, with the jewels with which it is adorned, ought then to be 
excepted from the legacy, and the ſignification of the terms to 
be reſtrained to his other jewels. But if the teſtator has neither 
ſon nor heir of his own name, and leaves his fortune to a ſtran- 
ger, there is no reaſon to limit the fignihcation of the terms; 
they ſhould be taken in their full ſenſe, it being probable, that the 
teſtator has employed them in the ſame ſenſe. 

The contracting powers are obliged to expreſs themſelves in 
ſuck a manner, as they may mutually underſtand each other, 
This is manifeſt from the nature even of the act. Thoſe who 
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of honour paſs into a foreign family, This 


C 2757, 
We ought 


to explain 
the terms 


contraſted, concurred in the ſame will, they agreed to deſire the conforma. 
ſame thing, and how they could agree upon it it they did not un- bly to 


derſtand it perfectly ? If this was not the caſe, their contract coul 
be nothing but either ſport, or a ſnare. If then they ought to 
ſpeak in ſuch a manner as to be underſtood, it is neceflary that 
they ſhould employ the words in their proper ſignification, in the 
ſenſe which cuſtom has given them, and that they ſhould affix to 
the terms they uſe, and to all their expreſſions, the received ſigni- 
fication. They are not permitted to deviate with deſign, and 
without mentioning it, from the common uſe, and propriety of 
the expreſſion : and it is preſumed that they have conformed to 


it, while there are no preſſing reaſons to preſume the — ; 
| or 


d common 
uſtom. 
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for the preſumption is in general, that things have been done as 
they ought. From all theſe inconteſtible truths, reſult this rule: 
In the interpretation of treaties, patts, and promiſes, we ought not 
to deviate from the common uſe of the language, at leaſt, if we 
have not very rang reaſons for it, In all human affairs, where 
there 15 a want of certainty, we ought to follow probability, It 
is commonly very probable that they have ſpoken according to 
cuſtom; this always forms a very ſtrong preſumption, which 
cannot be ſurmounted but by a contrary preſumption, that is {till 
tronger. Camden“ gives us a treaty in which it is exprefly 
ſaid, that the treaty ſhall be preciſely underſtood, according to the 
torce and meaning of the terms. Aﬀter ſuch a clauſe, we can- 
not, under any pretence, deviate from the proper ſenſe cuſtom 
has attixed to the terms ; the will of the contracting powers being 
there plain, and declared in the moſt dererminate manner, 

8 272. The cuſtom of which we are ſpeaking is, that of the time in 
— which the treat, or the act in general, was concluded and drawn 
of antient up. Languages vary inceſſantly, and the ſignification and force 
treaties. © of words change with time. When an anticnt act is to be in- 

terpreted, we ſhould then know the common uſe of the terms, 
at the time when it was written : and this is known by carefully 
comparing with each other, an act of the ſame date, and cotem- 
porary writers. This is the only ſource by which we can truly 
arrive at this knowledge. The uſe of the vulgar languages being, 
as every one knows, very arbitrary, reſearches into the etymolo- 
gical and grammatical meaning of terms, in order to diſcover the 
true ſenſe, according to common cuſtom, would form only a vain 

Io theory, equally utcle(s and diſtitute of proof. 
oi nibbles Words are only deſigned to expreſs the thoughts; thus the 
on words, true ſignification of an exprefſion in common uſe, is the idea which 
5 cuſtom has affixed to that expreſſion. It is then a groſs quibble 

to athx a particular ſenſe to a word, in order to elude the true 
ſenſe of the intire expreſſion. Mlahomet, Emperor of the Turks, 
at the taking of Negropont, having promiſed a man to ſpare his 
head, cauſed him to be cut in two through the middle of the 
body. Lamerlain, after having engaged the city of Sabaſta to 
capitulate under the promiſe of cauſing no blood to be ſpilt, cauſed 
all the ſoldiers of the garriſon to be buried alive 4: groſs ſubter- 
fuges which, as Cicero t remarks, only ſerve to aggravate the 
crime of perhdy ! To ſpare the heal of any on and to [pill 19 
blood, are exprethons, according to common cuſtom, and eſpecial- 
ly on ſuch an occaſion, which manifeſtly imply giving life and 
ſafety. 
$ 274, All theſe miſerable ſubtilties are overthrown by this unerring 


A rule on 3 1 „ ſenſe that =o ; 
this ſabjc&. rule: when we maniteſtly ſee what is the ſenſe that agrees with 


* Hiſt. of Queen Elizabeth. + See Pufindorf : Tan of Nature and Vi- 
tions, orb V. Cav, XII. 83 La Civ, in his Ht, ', of Tirm=bec, Hook V. Ch, XV. 
ſpcaks of Timur-b:c's, or Tamerlain's ctuelty towards 4000 Armenian knights; 
but ſays nothing of the periidy which others uttribute to him. 

þ Fraus cuim aGitiingit, non dibuivit perjurium Y. . L. III. Cap. XXXII. 


ne 


ann a oo a oo fww« o.w0a DVovu. 


mou =. © —— ů es ws ws Va 


— — , > << — — = 8 \ -A 


— mm A —— — — -. 


„ - © „% - — — 


B. II. Ch. XVII. OF TREATIES. 231 


the intention of the contracting powers, it is not permitted to 
turn their words to a contrary meaning. The intention ſufficient- 
ly known, furniſhes the true matter of the convention, -of what 
is promiſed, and accepted, demanded, and granted. To violate 
the treaty is to go contrary to the intention ſufficiently manifeſt 
ed, rather than againſt the terms in which it is conceived; for 
the terms are nothing without the intention that ought to dictate 
them. 

Is it neceſſary, in an enlightened age, to ſay that mental reſer- & 2-g. 
vations cannot be admitted in treaties ? "This is manifeſt, ſince by Of mental 
nature even of the treaty, the parties ought to declare the manner IG 
in which they would be rcciprocally underſtood ($ 271). There 
is ſcarcely a perſon at preſent who would not be athamed of build- 
ing upon a mental reſervation, What can be the uſe of ſuch an 
artifice, if it was not to lull to ſleep ſome other perſon under 
the vain appearance of a contract? It is then a real piece of 
knavery. 

Technical terms, or terms proper to the arts and ſciences, 3 76. 
ought commonly to be interpreted according to the definition Of che in- 
given of them by the maſters of the art, the perſon verſed in the 22 
knowledge of the art or ſcience to which the term belongs. I ſay ohm l 
commo y; for this rule is not fo abſolute, that we cannot, or 
even ought not to deviate from it, when we have good reaſons 
todo it; as for in{tance, if it was proved, that he who ſpeaks in 
a treaty, or in any other public piece, did not underſtand the art 
or ſcience from whicn he borrowed the term, that he knew not 
its force as a technical word ; that he has employed it in a vulgar 
lenſe, &c. ö 

If terms of art, or others always relate to things that admit of 5 257. 
different degrees, we ought not ſcrupulouſly to attach ourſelves Of ng 
to definitions; but rather to take the terms in a ſenſe agreeable 5 
to the diſcourſe of which they are a part. For a thing is regu- admit of 
larly defined in its moſt perfect ſtate, and yet it is certain that we degrees 
do not always underſtand it in that molt perfect ſtate, whenever 
we ſpeak of it. Now the interpretation ſhould only tend to the 
diſcovery of the will of the contracting power (§ 268.); we 
ſhould then attribute to each term, the ſenſe which he who ſpeaks 
had probably in his mind. Thus when it is agreed in a — 
to ſubmit to the deciſion of two or three able civilians, it would 
be ridiculous to endeavour to elude the compromiſe, under the 
pretence that we conld find no civilian accompliſhed in every 
point, or to ſtrain the terms ſo far as to reject all who did not 
equal Cujas, or Grotius. Would he who had ſtipulated for the 
aſſiſtance of ten thouſand good troops, have any reaſon to pretend, 
that the leaſt of theſe ſoldiers ſhould be comparable to the veter- 
ans of Julius Cæſar? And if a prince had promiſed his ally a 

ood general, mult he ſend him none but a Marlborough or a 
Furenne ? | 
There are figurative expreſſions that are become ſo familiar in _ $ 278. 


the common uie of language, that they take place on a thouſand —— 
Q 4 Occa - ſions. 
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occaſions of the proper terms, ſo that we ought to take them in 
a figurative ſenſe, without Paying any attention to their original, 
p: oper, and more direct ſignification: the ſubject of the diſcourſe 
ſufficiently indicates the ſenſe that ſhould be given them, Tz hatch 
a plot, to carry fire and ſword into a country , are expreſſions of 
this ſort : there is ſcarcely any occaſion where it would not be 
abſurd to take them in their direct and literal ſenſe. 

There is not perhaps any language that has not alſo word; 
which ſignify two or many different things, or phraſes, ſuſceptible 
of more than one (ſenſe. hence ariſes miſtakes in diſcourſe. The 
contracting powers ought carefully to avoid them. To employ 
them with deſign in order to elude engagements, is a real perſidy, 
ſince the faith of treaties obliges the contracting parties to exprets 
their intentions clearly (S 271). But if the equivocal term has 
found admiſſion into a public treaty, the interpretation is to make 
the uncertainty produced by it diſappear. 

This is the rule that ought to direct the interpretation in this, 
as well as in the preceding cafe : Me cught always to give te ca- 
preſſions the /enje mo/l ſutiable to the ſubjett, or to the matter 10 
which they relate, For we endeavour by a true interpretation, 
to diſcover the thoughts of thoſe who ſpeak, or of the contracting 
powers in a treaty, Now it ought to be preſumed, that he who 


has employed a word capable of many different ſignifications, has 


taken it in that which agrees with the ſubjiodt. In proportion as 
he employs himſelf on the matter in queſtion, the terms proper to 
expreſs his thoughts preſent themſelves to his mind; this equivocal 
word could then only otter itſelf in the ſenſe proper to expreſs 
the thought of him who makes uſe of it, that is, in the ſenſe 
agreeable to the ſubject. It would be to no purpoſe to object, 
that we have ſometimes recourſe to equivocal expreſſions, with 
a view of exhibiting ſomething very different from what one has 
truly in the mind, and that then the ſenſe which agrees with the 
ſubject is not that which anſwers to the intention of the man who 
ſpeaks. We have already obſerved, that whenever a man can, 
and ought to have made Ro his intention, we may take for 
true againſt him what he has ſufficiently declared (& 266). And 
as good faith ought to preſide in conventions, they are always in- 
terpreted on the ſuppoſition that it actually did preſide in them. 
Let us illuſtrate this rule by examples : the word day, is under- 
ſtood of the natural day, or of the time during which the ſun 
affords us its light, and the c:vi{ day, or of the ſpace of twenty- 
four hours. hen it is uſed in a conyention to point out a ſpace 
of time, the ſubject icſelf manifeſtly ſhews, that we meant the 
Civil day, or the term of twenty-four hours. It was a miſerable 
artifice, or rather a notorious perfidy in Cleomenes, when hav- 
ing concluded a truce of ſome days with the people of Argos, 
and finding them aſleep on the third night, relying on the faith 
of the treaty, be killed a part, and made the eſt priſoners, al- 
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ledgings that the nights were not comprehended in the truce +. 
The French word /er may be underſtood, either of iron, or of the 
weapons made of it, as the (word. Therefore in a convention 
wherein it is declared, that the eren hu lay down their fer or their 
ſwords, it evidently ſignifies their arms therefore Pericles, in the 
example related above (& 233.), gave 4 fraudulent interpretation 
of his words, ſince it was contrary to what the nature of the ſub- 
jeſt manifeſtly pointed out. Q. F.bius Labeo was not a leſs 
diſhoneſt interperter of his treaty wich Antiochus ; for a ſove- 
reign agreeing, that he thail have half his fleet or his veſſels re- 
ſtored, undoubtedly means, that half the number of veſlels may 
be reſtored to him that he may make uſe of them, and not the 
half of each vellel, when ſawed into two. Pericles, and Fabius 
are alſo condemned by the rule eſtabliſhed above (F 274.), which 
forbids turning the ſenſe of the words contrary to the manifeſt 
intention of the contracting powers. 

If any one of thoſe expreſſions that have many different ſignifi= 5287. 
eati'ms, are found more than once in the ſame piece, we cannot make There is no 
it a law, to take it every where in the Fee igni cation. For we —— of 
muſt, conformably to the preceding rule, take this expreſſion in — 
each article according as the ſubject requires, pro ſubſtrata ma- ſame ſenſe 
teria, as the maſters of the art ſay. The word day, for inſtance, _ the 
has two ſignifications, as we have juſt obſerved (F 280.): if lich ir is 
therefore it be ſaid in a convention, that there ſhall be a truce of uſed in a 
fifty days, on condition that the commiſſaries on both ſides ſhall *<«ty- 
jointly endeavour, during eight days following each other, to 
adjuſt the diſpute : the fifty days of the truce are civil days of 
twenty-four hours; but it would be abſurd to underſtand them in 
the ſame ſenſe in the ſecond article, and to pretend that the 
commillaries ſhould labour eight days and nights without inter- 
miſſion. 

Every interpretation that leads te an abſurdity, ought 19 be re- 5 182 
jefted; or in other words, we ſhould not give to any piece a We oughe 
ſenſe from which follows any thing abſurd ; but to interpret it in '* reed 
ſuch a manner as to avoid abſurdity. As it cannot be preſumed, pretation 


that any one deſires what is ubſurd, it cannot be ſuppoſed, that he that leads to 


who ſpeaks has intended that his words ſhould be underſtood in a zu abſur- 
manner from which an abſurdity follows. Neither is it allowable ** 
to preſume, that he ſports with a ſerious at; for what is ſhame- 

ful and unlawful is not to be preſumed. We call abſurd not only 
what is phyſically impoſſible; but what is morally ſo, that is, what 

is ſo contrary to reaſon, that it cannot be attributed to a man in 

his right ſenſes. "Thoſe fanatic Jews who did not dare to defend 
themielves, when the enemy attacked them on the ſabbath day, 
gave an abſurd interpretation of the fourth commandment. Why 

did not they alſo abſtain from dreſſing, walking, and eating? 
Theſe alſo are works, if the term is carried to its utmoſt rigour. 

It is ſaid, that a man in England married three wives, in order 
that he might not be ſubject to the penalty of the law, which for- 
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bids marrying two. This is doubtleſs a popular tale, made to 
caſt a ridicule on the extreme circumſpection of the Engliſh, who 
will not allow of departing from the letter in the application cf 
the law. This wiſe and free people have too often ſeen, by the 
experience of other nations, that the laws are no longer a fum 
barrier, and ſecure defence, when once the executive power pre- 
tends to interpret them at pleaſure. But they doubtleſs do not 
pretend, that on any occaſion, the letter of the law ſhould be 
ſtrained to a ſenſe that is manifeitly abſurd. 

The rule we have juſt mentioned is abſolutely neceſſary, and 
ought to be followed, even when there is neither obſcurity or any 
thing equivocal in the diſcourſe, the text of the law, or the treaty 
itſelf, For it mult be obſerved, that the uncertainty of the fc 
that ought to be given to a law or a treaty, does not miercly 
proceed from the obſcurity, or any other fault in the ex. 
preſſion ; but alſo from the narrow limits of the human mind, 
which cannot foreſee all caſes and circumſtances, nor include all 
the conſequences of what is appointed, or promiſed; aud, in 
ſhort, from the impoſſibility of entering into this immenſe dete. 
We can only make laws or treatics in a general manner, and thc 
interpretation ought to apply them to particular caſes, conformavly 
to the intention t the legillature, or of the contracting powers, 
Now it cannot be preſumed, that in any caſe, they would lead to 
any thing ablurd : when thereterc, if their expreſſions taken in 
their proper and ordinary ſenſe lead to it, it is neceſſary to turn 
them from that ſenſe, juit fo far as is ſafiicient to avoid abſurdity, 
Let us ſuppoſe a captain has received orders to advance in a tight 
line with his troops to a certain poſt : he finds a precipice in his 
way: he certainly is not ordered to precipitate himſelt down it ; 
he ought therefore to turn from the right line, io far as is neccls 
ſary to avoid the percipice ; but no further, 

The application of the rule is more caſy, when the exprefions 
of the law, or of the treaty, are ſuſceptible of two «:t!crent 
ſenſes : we then, without difficulty, take that from which no 
abſurdity follows. In the ſame manner, when the expretlion is 
ſuch, that we may give it a figurative ſenſe, we ought doubtleſs 
to do it, when it is neceiſary to avoid falling into an abſurdity. 

We do not preſume, that ſenſible perſons had nothing in view 
in treating together, or in forming any other ierious agreement. 
The interpretation which renders a treaty null and without fot, 
cannot then be admitted, We may conſider this rule as a brancn 
of the preceding; for it is a kind of ablurdity to ſuppoſe, that 
the terms of the treaty ſhould be reduced to ſay nothing. J. 
ought to be interpreted in ſuch a manner, as that it may have its 
effett, and not to be found vain and il/u/ryr. And in this we pro» 
ceed, as we have juſt obſerved in the foregoing ſection. In 
both caſes, as in all interpretations, it is neceſlary to give the 
words that ſenſe which ought to be preſumed moſt conformable 
to the intention of thoſe who ſpeak. If many different interpre- 
tations preſent themſelves, proper to avoid the nullity or abſur- 
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dity of the treaty, we ought to prefer that which appears moſt 

aprecable to the intention for which it was dictated : particular 

drcumſtances, aſſiſted in other rules of interpretation, will ſerve 

to explain this, Thucydides relates *, that the Athenians after hav- 

ing promiſed to retire from the territories of the Bœotians, remain- 

ed in the country under the pretence that the lands actually 

occupied by their army, did not belong to the Bœotians. A 

ridiculous quibble, fince in giving this tenſe to the treaty, they 

reduced it to nothing, or rather to a puerie play. By the terri- 

tories of the Bueotians ought manifeſtly to have been underſtood, 

every thi:1z comprehended in the irancient limits, without except- 

ing That the enemy had ſeized during the war. 

If he who has expretied himſelf in an obſcure or equivocal _ 5 23+ 

; *: {cure ex- 

manner, has ſpoken elſe where more clearly on the fame ſubject, preſſions in- 

he is the belt interpreter of himſelf. Me ought to interpret his terpretedby 

eb/cure or vague cpi * in juch a manner, that they may agree — — 

with thoſe ter ms that are clear ana without ambiguity, tub ch he ume au- 

has ufed elſewhere, either in the ſame treaty, er in ame other of the thor. 

lite kind, In fact, while we have no proof that a man has chang- 

ed his mind, or manner of thinking, it is preſumed that his 

thoughts have been the ſame on the fame occaſions; fo that if 

he has any where clearly ſhewn his intention, with reſpect to any 

thing, we ought to give the ſame ſenſe to what he has elſewhere 

ſaid obſcurely on the fame aftair. Let us iuppoſe, for inſtance, 

that two allies have reciprocaily promiſed each other, in caſe of 

neceflity, the aſſiſtance of ten thouſand foot, ſupported at the ex- 

pence of him who ſent them, and that by a poſterior treaty, 

they agreed that the ſuccours ſhould be fifteen thouſand, without 

mentioning their ſupport : the obſcurity and uncertainty which 

remains in this article of the new treaty, is diſſipated by the clear 

and expreſe {tipulation of the firſt, the allies not ſhewing that they 

have changed their minds, with reſpect o the ſupport of the 

auxiliary troops, it ought not to be preſumed, and theſe fifteen 

thouſand men ſhould be ſupported as the ten thouſand promiſed 

in the firſt treaty. The lame holds good with much itronger 

reaſon, when it relates to two articles in one and the ſame treaty; 

when, for example, a prince promiſes to ſupport and pay ten 

thouſand men for the defence of the ſtates of his ally, and in 

another article, only four thouſand men, in caſe that ally is en- 

gaged in an offenlive war. 

Frequently, in order to abridge, people expreſs imperfſectly, 8 285. 
and with ſome obſcurity, what they ſuppoſe is ſufficiently eluci- interprets. 
dated by the things that preceded it, or even what they propoſe n joy 
to explain afterwards ; and beſides, the expreſſions have a force, connection 
and ſometimes even an entirely different ſignification, according of the dit 
to the occaſion, their connection, and their relation to other oute. 
words. The connection and train of the diſcourſe is alſo another 
fource of interpretation. Me ought to conſider the whole diſcourſe 
tagetber, in order perfectly to conceive the ſenſe of it, and to give 
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to each expreſſion, not ſo much the fignification it may receive in jt. 
felf, as that it ought to have from the thread and ſpirit of the diſ. 
courſe. This is the maxim of the Roman law, Incivile , ng 
tots lege per ſpectd und aliqud particuld ejus propeſita, judicare, «| 
re — *. | | 

8 286. he connection and relation of things themſelves, ſerve alſo to 
Interpreta- diſcover, and eſtabliſh the true ſenſe of a treaty, or of any other 
tion drawn piece. The interpretation ought to be made in ſuch a manner, that 
— all the parts appear conſonant to each other, that what olle, ue 
and rela- with what went before; at lcaſt, if it does not manifeſtly appear, 
tion of the that by the laſt claujes, ſomething is changed that went before. For 
— it is preſumed, that the authors of the treaty have had an uniform 

and ſteady train of thought; that they did not deſire things which 
ill- agreed with each other, or contradictions; but rather that 
they have intended to explain one thing by another; and, in a 
word, that one and the fame ſpirit reigns throughout the ſame 
work, or the ſame treaty. Let us render this more plain by an 
example. A treaty of alliance declares, that one of the allies 
being attacked, each of the others ſhall furniſh ſuccours of ten 
thouſand foot, paid and ſupported ; and in another article, it is 
ſaid that the ally who is attacked, ſhall be at liberty to demand 
ſuccours in cavalry, rather than in intantry. Here we fee, that in 
the firſt article, the allies have determined the number of the 
ſuccours, and its value, that of ten thouſand foot ; and, in the 
laſt article, they leave the nature of the ſuccours, to the choice 
of him who ſhall want them, without their appearing to delire 
any change in their value or number. If then the ally attackel, 
demands cavalry, they will give him according to the known 
proportion, an equivalent to ten thouſand foot. But if it ap- 
pears, that the end of the laſt article was to enlarge, in certun 
caſes, the ſuccours promiſed ; for example, if it be ſaid, that one 
of the allies happening to be attacked by an enemy much more 

werful than him, and ſtronger in cavalry, the ſuccours thall 
bo furniſhed in cavalry, and not in infantry: it will then appear, 
that in this caſe, it ought to be ten thouſand horſe. 

As two articles in one and the fame treaty may relate to each 
other, two different treaties may do ſo too; and in this caſe, they 
are to be explained by one another. One is promiſed with a view 
to a certain thing that there ſhall be delivered ten thouſand 
ſacks of wheat. Afterwards it is agreed, that inſtead of wheat 
they ſhould give him oats. The quantity of oats is not exprel- 
ſed, but it is determined by comparing the ſecond convention 
with the firſt. If nothing ſhews that it is intended, by the ſecond 
agreement, to diminiſh the value of what ought to be delivered; 
it ſhould be underſtood a quantity of oats proportioned to the 
price of ten thouſand ſacks of wheat: if it manifeſtly appears, by 
the circumſtances and motives of the ſecond convention, that the 
intention was to reduce the value of what was due according 
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to the firſt, the ten thouſand ſacks of wheat ſhould be changed 


to ten thouſand ſacks of oats. | 

The reaſon of the law, or the treaty, that is, the motive which * — 
led to the making of it, and the view there propoſed, is one of the — — 
moſt certain means of eſtabliſhing the true ſenſe, and great at- ed on the 
tention ought to be paid to it, whenever it is required to explain rain of 
an obſcure, equivocal, and undetermined point, either of a law 
or of a treaty, or to make an application of them to a particular 
caſe. As ſcon as we certainly know the reaſon which alone has de- 
termined the will of him who ſpeaks, we ought to interpret his 
words, and to apply them in a manner /uitable to that reaſon alone. 
Otherwiſe he will be made to ſpeak and act contrary to his in- 
tention, and in a manner oppoſite to his views. In virtue of 
this rule, a prince, who, on granting his daughter in marriage, has 
promiſed his future ſon-in.law ſuccours in all his wars, owes him 
nothing, if the marriage does not take place. 

But we ought to be very certain, that we know the true and 
only reaſon of the law, the promiſe, on the treaty. It is nat here 
permitted to deliver ourſelves up to vague and uncertain conjec- 
tures, and to ſuppoſe reaſon and views where there are none cer- 
tainly known. If the piece in queſtion is obſcure in itſelf, if in 
order to know the ſenſe, there are no other means left, but to 
ſearch for the reaſon of the act, and the views of the author, we 
muſt then have recourſe to conjecture, and, in want of certainty, 
receive for true what is moit probable, But it is a dangerous 
abuſe, to go, without neceſſity, in ſearch of reaſons and uncertain 
views, in order to turn, reſtrain, or deſtroy, the ſenſe of a piece 
that is clear enough in itſelſ, and that preſents nothing abſurd ; 
this is to offend againſt this inconteſtible maxim, that it is not 
permitted to interpret what has no need of interpretation (& 263). 

Much leſs is it permitted, when the author of a piece has himſelf 
there made known his reaſous and motives, to attribute to him 
ſome ſecret reaſon, as the foundation to interpret the piece con- 
trary to the natural ſenſe of the terms. Though he had reall 
the view attributed to him, if he has concealed it, and m 
known others, the interpretation can only be founded upon theſe, 
and not upon the views which the author has not expreſſed ; + 
8 take for true againſt him what he has ſufficiently declared 

266). 

We . to be ſo much the more cireumſpedt in this kind of 8 288. 
interpretation, as frequently ſeveral motives concur to determine Of the caſe 
the will of him who ſpeaks in a law, or promiſe. It is poſſible — wa 
that he was influenced only by the union of all theſe motives, or concur to 
each taken apart might have been ſufficient to determine him: determine 
in the firſt caſe, if we are very certain that the leg. ſlature, or the the wü. 
contrafting power s, formed the law, or the contratt, only in eon- 
fideration of many motives, and many reaſons taken together, the 
inter pretation and application ought to be made in a manner agree- 
able to all theſe united reaſons, and none of them ought to be 
neglected, But in the ſecond caſe, when it is evident, that each 
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of the reaſons that have concurred to determine the will, was ſuf. 
ficient to produce that ect, ſo that the author of the piece wolli 
for each of theſe reaſons taken ſeparately, have done the ſame, a 
for all together, his words ought to be interpreted and applied in 
fuch a manner as they may agree with theſe reaſons ſeparately taten. 
Suppole a prince has promiſed certain advantages to all the pro. 
teſtants and foreign artiſts who will come and ſettle in his ſtates; 
if that prince.is in no want of ſubjects, but only of artiſts ; andi, 
on the other hand, it appears. that he would have no other ſubject 
than proteſtants; his promiſe ought to be interpreted in a manner 
which relates only to the foreigners who unite theſe two characters 
of proteitants and artiſts. But if ic is evident, that this prince 
wants to people his country, and that though he would prefer 
proteſtant ſubjects to others, he has in particular fo great a want 
of artiſts, that he would freely receive thoſe of any other religion; 
theſe words ſhould be taken in a disjunctive ſenſe, fo that it will 
be ſufficient to be either a proteſtant, or an artiſt to enjoy the 
promiſed advantages. 

8 29; To avoid running out into length and embarraſſment of expreſ. 
Of what ſion, we call a „ent reaſon an act of the will, that which has 
makes a produced this acl, or that which has determined the will on a par. 
ſuflicient a * . 6 
reaſon for ticular occaſion 3 whether the will has been determined by a ſin- 
an act of ple reaſon, or by many reaſons taken together. It is then ſome- 
the will. times found, that this /Zicient reaſon conſiſts in the union of 

many different reaſons, in ſuch a manner, that where one alone 
of theſe reafons is wanting, thac ſufficient reaſon no longer exiſts: 
and in the cafe where we ſay, that many motives, many reaſons, 
have concurred to determine the will, in ſuch a manner, howevet, 
that each in particular would have been alone capable of pro- 
ducing the ſame effect; there would then be many /ufficient rea- 
ſens for producing one ſingle act of the will. This is ſeen every 
day : a prince, tor inſtance, declares war for three or four in- 
juries received, each of which would have been ſufficient to have 
produced the declaration of war. 

$ 299, The conſideration of the reaſon of a law, or a promiſe, does 
Theexten- not only ſerve to explain the obſcure or equivocal terms of the 
= aten piece, but alſo to extend or confine the diſpoſitions indepen- 
Bs from dently of the terms, and to conform to the intention and views 
the reaſon. of the legiſlature or the contracting powers, rather than to their 
of the at. words. For according to the remark of Cicero &, the language 

invented to explain the will, ought not to hinder its effect. JH 
the ſufficient, and only reaſon of a diſpeſition, either of a law or a 
promiſe is very certain, and well known, we underſtand this dijpoſetion 
in the caſe where the ſame reaſon is applicable, though it is not con- 
prehended within the fignification of the terms. his is what is 
called the exten/ive interpretation. It is commonly ſaid, that «ue? 


® Quid? verbis ſatis hoc catum erat? Minime. Quz res igitur valuit? Vo- 
luntas : * ſi, tacitis nobis, intelligi poſſet, verbis omnino non uteremur. Quia 
non poteſt, verba reperta ſunt, nou quæ impedirent, ſed quæ indicarent volunta- 
tem. Cicer. Orat. pro Cacine, 


» ought 


o- 
or 
ta- 
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ought to apply rather to the ſpirit than te the letter. Thus the 
Mabometans juſtly extend the prohibition of wine in the Alcoran 
to all intoxicating liquors ; that dangerous quality being the only 
reaſon that ol induce their legilator to prohibit the uſe of 
wine. Thus alſo, if at the time when there were no other for- 
tiications but walls, it was agreed not to encloſe a certain place 
with walls, it would not be allowed to defend it with foſſes and 
ramparts; the only view of the treaty being manifeſtly to hinder 
its being made a ſtrong place. 

But we ſhould here obſerve the fame precaution we have 
ately mentioned (& 287.), and even a ſtill greater; ſince it re- 
lates to an application not authoriſed in any manner by the terms 
of the act. We ought to be very certain, that we know the 
true and only reaſon of the law or of the promiſe, and that the 
author bas taken it in that extent he ought to have done, in order 
to comprehend the cate to which we would extend that law, or 
that promiſe. As to the reſt, I do not here forget what I have 
ſud above (§ 268.), that the true ſenſe of a promiſe is not onl 
what the pei ſon promiſing had in his mind, but alſo that which 
has been ſufficiently declared, that which the two contracting 
powers muſt reaſonably have underſtood. The true reaſon of a 
promiſe, is alſo that which the contract, the nature of things, and 
other circumſtances, make ſufficiently known: it would be uſe- 
eſs and ridiculous to alledge ſome ſide- view, which the perſon 
had ſecretly in his mind. 

The rule juſt given, alſo ſerves to deſtroy the pretences and 
miſerable evalions of thoſe who ſeek to elude the laws, or the 
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Of frauds 
tending to 


treaties, Good faith affixes itſelf to the intention, fraud inſiſts euge the 
on the terms, when it thinks it can conceal itſelf under them. laws or pro- 
The iſle of Pharos near Alexandt ia was, with other iſlands, tri- 5 


butary to the Rhodians. 'The latter having ſent men to collect 
the taxes, the queen of Egypt amuſed them tor ſome time at her 
court, making haſte to join Pharos by moles to the continent; 
after which ſhe laughed at the Rhodians, and ordered them to be 
told, that it was with a very ill grace they could pretend to raiſe 
taxes on the main land, and that they could only require them 
from the iſlands . A law forbad the Corinthians giving veſſels 
to the Athenians ; and they fold them at five drachmas to each 
veſſel f. The following was an expedient worthy of Tiberius; 
cuſtom not permitting him to cauſe a virgin to be ſtrangled, he 
ordered the hangman firſt to deflower the young daughter of Se- 
jmus, and then to ſtrangle her f. To violate the ſpirit of the 
lay, by pretending to reſpect the letter, is a fraud no leſs criminal 
than an open violation of it; it is not leſs contrary to the inten- 
tion of the legiſlature, and only ſhews a more artful and more de- 
liberate malice, 


5 . Lib. V. Cap. XII. 5 18. He cites Amm. Marcell. Lis. XXI. 
b. XVI. 4 Puſſend. ibid, Uerodets Era. & Tui. Anal. Lib. V. 9. 
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$ 292, The reſtriftive interpretation, oppoſed to the extenſive inter pre. 
= the re- tation, is founded on the ſame principle. As we extend a diſpo. 
rictive , , . . : 
interpreta» fition to the caſes, which without being comprehended in the 
tion. ſignification of the terms, are comprehended in the intention of 
that diſpoſition, and included in the reaſons that produced it: ſo, 
in like manner, we limit a law or a promiſe, contrary to the li- 
teral ſignification of the terms, by regulating our judgment, by 
the reaſon of that law or that promiſe : that is, if a caſe be pre. 
ſented, in which one cannot abſolutely apply the well-known yea. 
ſon of a law or a promiſe, this caſe ought to be excepted, though, an 
confidering the /ignification of the terms, it appears to fall under 
the diſpoſition of the law or the promiſe, It is impoſlible to think 
of every thing, to foreſee every thing, and to expreſs every thing; 
it is ſufficient to declare certain things in ſuch a manner, as to 
make our thoughts known in relation to the things of which we 
do not ſpeak ; and as Seneca the rhetorician ſays *, there are ex- 
ceptions ſo clear, that it is unneceſſary to expreſs them. The 
law condemns to ſuffer death whoever ſtrikes his father : ſhall 
we puniſh him who has ſhaken and given a blow to his father, to 
recover him from a fainting fit ? ſhall we puniſh a little infant, or 
a man ina dclirium, who has lifted up his hand againſt the author 
of his life? In the firſt caſe the reaſon of the law is intirely 
wanting, and it is not applicable to the two others. We ought 
to reſtore what is intruſted to us : ſhall I reſtore what the robber 
has intruſted to me, at the time when the true proprietor makes 
himſelf known to me, and demands his ſubſtance ? A man has 
left his ſword with me: ſhall I reſtore it to him, when in a tran(- 
port of fury he demands it, in order to kill an innocent perſon ? 
$ 293. We uſe the reſtrictive interpretation to avoid falling into an 
Its uſe, in abſurdity (ſee 8 282). A man bequeaths his houſe to one; and 
order to to another his garden, the only entrance into which is through 
— _ the houſe. It would be abſurd to ſuppoſe, that he had left the 
g into a . . 
ſurdities, or latter a garden into which he could not enter: we muſt then te- 
into what is ſtrain the donation of the houſe, and underſtand, that it was given 
ualawful. only upon the condition of allowing a paſſage to the garden. The 
ſame method of interpretation takes place, when a caſe is pre- 
ſented, in which the law or the treaty, according to the rigour 
of the terms, lead to ſomething unlawful. This exception muſt 
then be made, ſince nobody can promiſe or ordain what is un- 
lawful. For this reaſon, though aſſiſtance has been promiſed to 
an ally, in all his wars, no aſſiſtance ought to be given him when 
he undertakes one that is manifeſtly unjuſt, 
2944 When a caſe ariſes in which it would be too prejudicial to any 
Or in that one to take a law or a promiſe according to the rigour of the 
ee too terms, a reſtrictive interpretation is alſo then uſed, and we ex- 
cvere aud . . . 
burtheu- cept the caſe, agreeably to the intention of the legiſlature, or of 
tome. him who made the promiſe. For the legiſlature requires only 
what is juſt and equitable, and in contracts no one can engage in 
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favour of another in ſuch a manner as to be eſſentially wanting 
:0 himſelf. It is then preſumed with reaſon, that neither the le- 

iſlator nor the — powers have intended to extend their 
regulation to caſes of this nature, and that they themſelves would 
have excepted them, had theſe caſes preſented themſelves. A 

ince is no longer obliged to ſend ſuccours to his ally, when he 
himſelf is attacked, and has need of all his forces for his own de- 
fence, He may alſo, without any perfidy, aband en an alliance 
when the ill ſucceſs of the war has rendercd his ſtate on the brink 
of ruin, and made it neceſſary for him to treat wich the enemy. 
Thus, towards the end of the laſt century, Victor Amedeus, duke 
of Savoy, found himſelf under the neceſſity of ſeparating from 
his allies, and of receiving law from France, to avoid loſing his 
eſtates. The king, his ſon, had, in 1745, good reaſons to 
juſtify a ſeparate peace : but his courage, and juſt views of his 
true intreſt, made him take the generous reſolution to ſtruggle 
againſt an extremity, which might have diſpenſed with his per- 
ſiſting in his engagements, 

We have ſaid above (S 280), that we ſhould take the expreſſions $ 296. 
in the ſenſe that agrees with the ſubject or the matter. The re- — it 
ſtrictive interpretation is alſo directed by this rule. If the ſub- rain he 
jett, or the matter treated of, will not olloaw that the terms of a diſ fignification 
poſition ſhould be taken in their full extent, we ſhould limit the —_— 
ſenſe according as the ſubje& requires. Let us ſuppoſe, that in a . 
country, cuſtom does not —— tiefs hereditary in the line © 
conſanguinity, properly ſo called, but only in the male line; if an 
act of infiefment in that country declares, that the fief is given 
to a perſon for him and his male deſcendants ; the ſenſe of theſe 
laſt words ought to be reſtrained to the males deſcending from 
the males ; for the ſubject will not admit of our underſtanding 
them alſo of the males who are the iſſue of the females, though 
2 are in the number of the male deſceadants of the firſt pol- 

or. 

The following queſtion has been propoſed and debated: if 5 +96. 
promiſes include in themſelves this tacit condition, that things How a 
ſhall remain in the ſtate they are in; can a change happening ing, Ee 
the ſtate of things make an exception to the promiſe, and reuder in the 1t«.c 
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: 
% 
4 


it void? The principle drawn from the reaſon of the promiſe, of _— | i 
ought to ſolve the queſtion, F it be certain and manife/?, i 


the conſideration of the preſent ſlate of things was one f the rea- tion. $ 
fons which occaſioned the promiſe : that the promiſe has been made a 
in conſideration, or in conſequence of that ſtate of things; it de- 1 
pends on the preſervation of things i the ſame ſlate. This is evi- q 
dent, fince the promiſe was made only upon this ſuppoſition, 
When therefore the ſtate of the things eſſential to the promiſe, 
and without which it certainly would not have been made, hap- 

n to become changed, tae promiſe falls with its foundation : and 
in the particular ran where things ceaſe for a time to be in the 
ſtate that has produced the proiuite, or concurred to produce it, 
an exception ought there to be mae. An elective prince being 


without children, promiſes an ally to tike ſuch meaſures, as he 
- R ſhall 
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ſhall be appointed his ſucceſſor, Ile has a ſon born: who can 
doubt that the promiſe is not made void by this event? He who 
in a time of peace promiſes ſuccours to an ally, owes him none when 
he has need of all his forces for the defence of his own domi- 
nions. The allies of a prince but little formidable, who have 
promiſed him a faithful and conftant aſſiſtance, in order to increaſe 
his power, that he may obtain a neighbouring ſtate by election 
or by marriage, will have a juſt foundation to refuſe him aſliſt- 
ance, and even to enter into an alliance againſt him, when they 
ſee him arrive to ſuch a height of power, as to threaten the liber. 
ties of Europe. If the great Guſtavus had not been killed at 
Lutzen, Cardinal de Richelieu, who had concluded an alliance 
ſor his maſter with that prince, whom he had drawn into Ger- 
many, and aſſiſted with money, would perhaps have been obliged 
to traverſe the deſigns of the conqueror, when become fornud- 
able; to ſet bounds to his i progreſs, and to ſupport 
his humbled enemies. The tates-gencral of the United Pro- 
vinces, in 1668, conducted themſelves on theſe principles. Ihe; 


formed a triple alliance in favour of Spain, before their mortal 


enemy, againſt Louis XIV. their antient ally. It was neccſlury 
to oppole banks to a power which threatened to overflow al! 
before 1t. ; 

But we ought to be very reſerved in the uſe of the preſent 
rule; it would be a ſhameful abuſe to take advantage of ever; 
change that ariſes in the ſtate of things to become diſengaged 
from a promiſe : there are none of them upon which we can lay 
a foundation. The only ſtate of things, on account of which the 
promile is made, is eflential to it, and the change of that ſtate 
alone can Jawfully hinder or ſuſpend the effect of that promile, 
"This is the ſenſe which ought to be given to that maxim of the 
civilians, Conventic amnis iutelligitur rebus ſic flantibus. 

What we fay of promiſes ought alſo to extend to the laws. 
The læw which relates to a certain {tate of things can only take 
place in that ſtate, We ought to rcaſon in the fame manner 
with reſpect to a commiſlion, Thus Titus being ſent by his 
father to pay his reſpects to the emperor, turned back on being 
informed of the death of Galba. 

& 207. ln unfr c/ren caſes, that is, when the ſtate of things are found 
The inter- ſuch as the author of the diſpoſition has not foreſeen, and could 
DENT bo ot not have thought of, we ,, rather fell bis intention than 
unforeſeen Pts <vords, aud interpret the act as he himſelf would have interpreted 
Calcs, it, had he been praſi ut, or contormab.y t9 what he wanuid hate doc 

if he had foreſeen the things that happened. This rule is of great 
uſe to judges, and to all thoſe in ſociety who are appointed to put 
in force the bequeſts of citizens. A father appoints by will a 
tutor for his children, who are under age. Aſte his death, the 
magiſtrate finds that the tutor he has nominated is an extravagant 
proſligate, without ſubſtance or conduct; he therefore diſmiſſes 
him, and eſtabliſhes another, according to the Roman laws “; ad- 
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hering to the intention of the teſtator, and not to his words ; for 
it is very reaſonable to think, and it ought to be preſumed, that 
the father never intended to give his children a tutor who would 
ruin them, and that he would have nominated another, had he 
known the vices of this. 

n ten things which enter into the reaſon of a law or conventions 5 198. 
are conſidered, not as attnally exiſting, but only as paſſible; or in * the rev» 
other words, when the frar of an event is the reaſon of a law or a 333 2 

promiſe, we can only except thoſe caſes where it is ſhoren that the pollibiviry, 

event is really impoſſible. The bare poſſibility of the event is ſuf- ud not the 

ficient to hinder all exceptions ; if, for inſtance, a treaty declares — E 

that an army or a fleet ſhall not be conducted to a certain place, 

it ſhall not be permitted to conduct thither an army or a fleet, 

under a pretence that it is done without any deſign or injury. 

For the end of a clauſe of this nature, is not only to prevent # 

real evil, but alſo to keep all danger at a diitance, and to avoid 

even the leaſt ſubject of inquietude. It is the ſame with the laws 

which fordids walking in the night through the ſtreets with a 

torch or a lighted candle. It would be of no uſe to him who vi- 

olated the law, to ſay that no miſchief happened, and that he car- 

ried the torch with ſuch circumſhection, that no ill conſequence 

was to be feared ; it is enough that the misfortune of cauſing a 

fre was potlible, to render it a duty to obey the law; and he has 

violated it by occaſio ning a fear, which the legiſlature ſtrove 

to prevent. 

We have obſerved, at the beginning of this chapter, that the 5 *99- 
ideas of men and their language are not alwavs exactly deter- 
mined, "There. is, doubtleſs, no language that does not afford bie of an 
expreſſions, words, or entire phraſes, capable of a tenſe more or extenſive 
leſs extenſive, Such a word agrees equally with the kind and the . 4 ended 
ſpecie; that of 7a; comprehends defee?, and gui; many animals | 
have only one name common to the two ſexes, as a partridge, a 
plever, a pigeon, &c. when we ſpeak of /;r/es only with reſpect 
to the ſervice they are of to men, we alſo comprehend under that 
name the mures. A word in the language of an art has ſome- 
times a more, and ſometimes a leſs extentive ſenſe, than in vul- 
gar uſe: the word death, among civilians, ſignifies not only 
natural death, but alſo civil death: orb in the Latin gram- 
mor, ſignifies only that part of ſpeech called the verb; but in - 
common ule, it ſignifies any word in general. Frequently alſo 
the ſine phraſe implies more things on one occaſion, and leſs in 
another, according to the nature, or matter of the ſubject; to 
ſend for ſuccunys, ſometimes extends to ſuccours of ſoldiers, kept 
up and paid by him who ſends them; ſometimes to ſuccours of 
troops, kept at the expence of him who receives them. It is 
then neceſlary to eſtabliſh rules for the interpretation of theſe in- 
determinate expreſſions, to point out the caſes where they ought 

to be taken in the more extenſive ſenſe, and thoſe where they 
ſhould be reduced to that which is more limited. Many of the 


rules we have already given may ferve for this purpoſe, 3 
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$ 0. But we ſhould particularly regard the famous diſtinction of 
—— things ſavorrab!c, and things dies. Some have rejected it *; 
ard things doubtleſs for want of underſtanding it. In fact, the definitions 
odious. that have heen given of what is favmurable and adios, arc not fully 

ſatisfactory, nor eaſily applied. After having maturely conſider- 
ed what the moſt able perſons have written on the ſubject; the 
whole queſtion, and the juſt idea of this famous diſtinction ſeems 
to me to be reduced to this : when the diſpoſitions of a law or 
a convention are plain, clear, determinate, and applied with cer- 
tainty, and without difficulty, there is no room for any interpre. 
tretation, or any comment (F 263). The preciſe point of the 
will of the legiſlature, or of the contracting powers, is what 
ouzht to be followed: but if their expreſſions are indeter. 
minate, vazue, or ſuſceptible of a more or leſs extenſive ſenſe; 
if this preciſe point of their intention in the particular caſe in 
queſtion, cannot be diſcovered and fixed by other rules of inter- 
pretation, it ſhould be preſumed, according to the laws of rea- 
ſon and equity : 2nd for this purpoſe, it is neceſſary to pay atten- 
tion to the nature of the things to which it relates. There are 
things in which 22 allows of greater extenſion than reſtric- 
tion; that is, with reſpect to theſe things, the preciſe point of the 
will not being diſcovered in the expreſſions of the law, or the 
contract, it is ſafeſt, and more conſiſtent with equity, to place 
this point, and to ſuppoſe it in the more extenſive ſenſe, than in 
the more confined ſenſe of the terms; to extend the ſignification 
of the terms, than to limit them: theſe are the things called ra- 
dourable. The odious, on the contrary, are thoſe, where their 

reſtriction tends more certainly to equity, than their extenſion. 
Let us figure to ourſelves the intention, or the will of the legiſ- 
lature, or the contracting powers, as a fixed point. If this point be 
clearly known, we ſhould ſtop preciſely there : if it be uncertain, 
we ſhould endeavour at leaſt to approach towards it. In things 
favourable, it is better to paſs beyond this point, than not to reach 
it; in things odious, it is better not to reach it, than to paſs 
beyond it. 

& 207, lt will not now be difficult to ſhew, in general, what things 
What tenes are favourable, and what are 2dious. And firſt, every thing that 
to the com- tends to the common advantage in conventions, or that has a tendency 
3 to place the contratling powers on an equality, is favourable. The 
equality, is voice of equity requires, that the conditions between the parties 
favourable, ſhould be equal; this is the general rule of contracts. We do 
the contra- not preſume to think, without very ſtrong reaſons, that one of 
Ty is odious. ; . . 

the contracting powers has intended to favour the other to his 
own prejudice ; but there is no danger of extending what is for 
the common advantage. If it then be found, that the contract- 
ing powers have not made known their will with ſufficient clear- 
neſs, and with all the preciſion required, it is certainly more con- 
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ſormable to equity, to ſeek for this will in the ſenſe moſt favour- 
able to the common advantage and equality, than to ſuppoſe it in 
the contrary ſenſe. From the ſame reaſon, every thing that is 
not for the common advantage, every thing that tends to deſtroy 
the equality of a contract, every thing that lays a burthen on 
only one of the parties, or that lays a greater Joad on him than 
on the other, is odious. In a treaty 1 ſtrict friendſhip, union, 
and alliance, every thing which, without being burthenſome to 
any of the parties, tends to the common weltare of the con- 
federacy, and to tie cloſer the knot, is favourable. In unequal 
treaties, and eſpecially in unequal alliances, all the cauſes of in- 

uality, and principally thoſe that burthen an inferior ally, are 
ow. Upon this principle, that in caſe of doubt, we ought 
to extend what leads to equality, and to limit what deſtroys it, 
is founded on this well known rule; the cauſe of him who ſeeks 
to avoid a loſs, is more favourable than that of him who en- 
deavours to obain profit: ;ncommoda vitantis melior, quam com 
moda petentts ef cauſa &. 

Ali the things which, without too much burthening any one per- & 04, 
ſin in particular, are uſeful and ſalutary to human ſociety, ought What is of 


i be reckoned among the favourable things. For a nation is al- no _ 


ready under a natural obligation with reſpect to things of this cjety, is G- 


nature; ſo if it has in this reſpect entered into any particular en- vourable; 


gagements, we run no riſk in giving theſe engagements the moſt — 


extenſiye ſenſe they are capable of receiviug. Can we be afraid 
of doing a violence to equity by following the law of nature, and 
in giving the utmoſt extent to obligations that are for the com- 
mon advantage of mankind? Beſides, things uſeful to human 
ſociety, on this account, tend to the common advantage of the 
contracting powers, and are conſequently favourable (ſee the pre- 
ceding ſection). Let us, on the contrary, con/ider as cdious, 
every thing thut, in its own nature, is rather hurtful, than of uſe 
to the human race. The things that contribute to the bleſſings of 
peace are favourable ; thoſe that lead to war are odious. 
Every thing that contains a penalty is odious. With reſpect to 8 303. 


the laws, the whole world are agreed, that in caſe of doubt, the —— 


judge ought to be inclined to the mereiful fide, and that it is in- nis 


diſputably better to ſuffer a guilty man to eſcape, than to puniſh odious. 
one who is innocent. In treaties, the penal clauſes lay a burthen 
upon one of the parties; they are therefore od/ous (& 301). 

I bat tends to render an act null, and without effect, either in & 04. 
the whole or in part, and conſequently every thing that introduces W bat ren. 
any change in the things already agreed upon, is odious. For men _ _ 
treat together for their common advantage; and if I have ſome odleus. 
advantage acquired by a lawful contract, I cannot loſe it any 
otherwiſe than by renouncing it. When therefore I conſent to 
new clauſes, that ſeem to derogate from it, I can lele my right 


only O far as I have clearly given it up, and conſequently theſe 
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new clauſes ought to be taken in the ſtricteſt ſenſe they will ad. 
mit of; this is the cafe of things odious (& 300). If what may 
render a treaty null and without effect, is contained in the treaty 
itſ-!f, it is evident that it ought to be taken in the ſtricteſt lene, 
and that molt which is proper to allow the treaty to ſubſiſt. We 
have already ſeen, that we ſhould reject every interpretation that 
tends to render the treaty null and without effect (§ 283). 

& 205 Ie ought to place here in the number ef things odions, whatcyer 
_ NN ' tends to change the preſent fate of things. For the proprietor can 
change the Only loſe ſo much of his right as he has ceded of it; and in a 

reſent tate cafe of doubt, the preſumption is in favour of the poſſeſſor. It 
1 is lefs eontrary to equity, not to give to a proprietor what he has 
dontra y is loſt the poſſeſſion of by his negligence, than to ſtrip the juſt 
Faveuzable. poſſeſſor of what lawfully belongs to him. The interpretation 
then, is that.we ought rather to hazard the firſt inconvenience, 
than the latt, We might apply here, to many caſes, the rule 
we have mentioned in § 321, that the cauſe of him who ſeeks to 
avoid a loſs, is more favourable than that of him who deſires to 

acquire gain. | 

$ 206. In thort, there are things, which taken together, tend to what 
Of things is favorable of odicns, according to the tide on which they are 
edu. viewed, What derogates from treaties, or changes the ſtate of 

things, is odious; but if it promotes the advantages of peace, it 
is, in this particular, favourable. Penalties always partake of 
what is odious: however, they may be referred to favoura\! 

things, on ſuch occaſions where they are particularly neceſſaty 
for the ſafety of ſociety. When it is required to interpret things 
of this nature, we ought to conſider whether what is favourable 
in them, greatly excceds what appears odious; whether the ad- 
vantages they procure, by{igiving the terms the full extent they 
will bear, is much ſuperior to what they have that is ſevere and 


odious; and, in this cale, they are recxoned in the number of 
95 favourable things. Thus an inconſiderable change in the ſtate 


of things, or in conventions, is reckoned as nothing, when it 
procures the precious advantages of peace. In the ſame manner, 
the fulleſt ſenſe may be given to penal laws in critical occaſions, 
where rigour is neceſſary to the ſafety of the ſtate, Cicero 
cauſed the accomplices of Cataline to be executed by a decrce 
of the fenate, the ſafety of the republic rendering it improper 
to wait till they were condemned by the people. But without this 
difproport:on, all other things being equal, the favour is on the 
{ide that oſters nothing odious ; I would ſay, that we ought toabitain 
from things that are odious, unleſs the benefit they procure, ta 
greatly ſurpaſſes what there is in them that is odious, that it 
makes it in {vine fort diſappear. While what is odious and what 
is favourable ate ever ſo little ballanced in things that are mixed, 
they are placed in the rank of odious things; and that even from 
a conſequence of the principles, on which we have founded the 
diſtinction between things favourable and odiqus (F 300) ; be- 
gauſe, in caſe of doubt, we ſhould prefer the fide, where m ” 
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leaſt expoſed to offend againſt equity. We ſhould reaſonably re- 4 
ſule, in doubtful caſes, to give ſuccours, though a thing favour- | 
able, when it is required to give them againit an ally, which 


would be odious. | 
The following are the rules of interpretation, which flow from 8 . 1 
the principles we have juſt laid down. Intcrpreta- i 


1. I hen the ſubjeet relates ta things favourable, wwe ought to _ _ 
give the terms all the extent they are capable of in e:mmon uſe; and — TY 
if a term has many fignifications, the moſt extenſio's cugbt to be 

referred. For equity ought to be the rule of all men, wherever a 
perfect right is not exactly determined, and known with preciſion, 
When the legiſlature, or the contracting powers, have not ex- 
prefled their will in terms that are preciſe and perfectly determi- 
nate, it is to be preſumed, that they defire what is moſt equitable. 
Now, in relation to favourable things, the moſt extenſive ſigni- 
fication of the terms, is more agreeable to equity, than their 
confined ſigniacation, Thus Cicero, pleading for Cecina, juſtly 
maintained, that the interlocutory decree, which ordained the 
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reſtoring to poſſeſſion, him who has been driven from his in- : 
heritance, ought alſo to be extended to him who is hindered by | 
force from entering into it“; and the Digeſt decides it in the 
fame manner +. It is true, that this deciſion is founded on the = 
rule taken from parity of reaſon (Y 290). For it is all one, in | 


effect, to drive a perſon from his inheritance, and to hinder his 
entering into the poſſeſſion of it by force; and there are in the 
two caſes the ſame reaſons for reſtoring him. 

2. In things favourable, the terms of art ought to be taken in | 
the fullr/t extent they are capable r; net only according to common | 
uſe, but aiſo as technical terms, if he who ſpeaks underſland; the 4 
art to xvhich thoſe terms bel-ng, &r if he condudts himſelf by the 4 
advice of men, «who underſtand that art, | 

3. But «we or ht not frem this ſiugle reaſon, that a thing 15 
favourable, to tate the terms in an improper /ignification this is 
only allatuuble ta be dene, to avoid abſurdity, muſtice, or the nul- j 
lity of the act, as is practiſed on ever y-ſubject (F 282, 283). For 
we ought to take the terms of an act in their proper ſenſe, con- 
formaHle to cuſtom. at leaſt, if we have not very ſtrong reaſons 
tor deviating from it (S 271). 

4. Though a thing a: pears favourable then viewed in one pare 


8 


ticular light, vet if the prop» iety of the terms, in their full extenty 5 
lead to abſurdity tr injuſtice, their ſtonification ought to be limited 1 
according to the rules given abye iY 293, 204). For here the | 
thing becomes mired, in this particular cafe, and even ought to *. 
be placed in the rank of things odious, H 
5. For the ſame reaſon, if there really flows neither abſurdity 5 
nor injuſtice from the flriet propricty of the terms, but a manifeſt ' f 
equity, or great common ulility, requires a reſtriftion, we ought to | 
* 
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adhere to the moſt limited ſenſe which the proper ſignification can 


admit, even in an affair that _ favourable in its own nature. 
Becauſe here the ſubject is ſtill mixed, and in a particular caſe 
ought to be eſteemed odious. As to the reſt, we ought alwa 
to remember, that all theſe rules relate only to doubtful caſes ; 
ſince we ought not to ſtrive to interpret what is clear and indeter. 
minatE (S 263). If any one has clearly, and in due form, laid 
himſelf under an obligation to do what is burthenſome, he has 
done it freely ; and he cannot afterwards be allowed to complain 
of a want of equity. | 

Since odious things are thoſe where the reſtriction tends more 
certainly to equity, than their extenſion ; and ſince we ought to 
take the part molt agreeable to equity, when the will of the 
legiſlature, or of the contracting powers, is not exactly deter- 
mined, and preciſely known; we ſhould in relation to things 
odious, take the terms in the moſt confined ſenſe, and even, to a 
certain degree, may admit the figurative, to remove the burthen- 
ſome conſequences of the proper and literal ſenſe, or what it 
coutains that is odious. For we favour equity, and fly from 
what is odious, fo far as that may be done, without going 
directly contrary to the tenour of the writing, and without doing 
violence to the terms. Now neither the confined, nor even the 
figurative ſenſe, does any violence to the terms. If it is ſaid in 
a treaty, that one of the allies ſhall furniſh ſuccours of a certain 
number of troops at his own expence, and that the other ſhall 
furniſh the ſame number of auxiliary troops at the expence of him 
who ſends for them: there is ſomething odious in the engage- 
ments of the firſt, ſince that ally is more burthened than the 
other: but the terms being clear and expreſs, there is no room 
for any reſtrictive interpretation, If in this treaty it was ſtipu- 
lated, that one of the ailies ſhould furniſh ſuccours of ten thouſand 
men, and the other only five thouſand, without mentioning the 
expence, it ought to be underſtood, that the ſuecouts ſhould be 
ſupported at the expence of him who ſhould receive them ; this 
interpretation being neceſlary, in order that the inequality be- 
tween the contracting powers might not be extended too far, 
Thus the ceſſion of a right, or of a province made to conqueror, 
in order to obtain peace, is interpreted in its moſt confined ſenſe. 
If it were true, that the limits of Acadia were always uncertain, 
and that the French were the lawful poſſeſſors of it, that nation 


would have had right on their fide in pretending, that by the treaty 


of Utrecht they had ceded Acadia to the Englich, according ta 
its molt confined limits. 

In matters of penaltv, in particular, when they are really 
odious, we ought not anly to confine the terms of the law, or of 
the contract, to their ſtricteſt ſiguification, and adopt the figura- 
tive ſenſe, according as the cafes require, ar agree with it; but 
admit of reaſonable excuſes, which is a kind of reſtrictive inter- 
pretation, tending to free the party from the penalty. 

The ſame thing mult be obſerved with reſpect to what = 

render 
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render an act null and without effect. Thus when it is agreed, 
that the treaty ſhall be broken, as ſoon as one of the contracting 

wers ſhall fail to obſerve it; it would be as unreaſonable, as it 
would be contrary to the end of the treaty, to extend this clauſe 
to the ſlighteſt faults; and to the caſes where he who has com- 
mitted them, is capable of bringing a juſt excuſe. 

Grotius propoſes this queſtion : If in a treaty, where mention $ 329. 
is made of allies, we ought to extend it only to thoſe who were Examples. 
ſo at the time of the treaty, or to all the allies preſent and to 
come ? And he gives for example this article of the treaty 
concluded between the Romans and Carthaginians, after the war 
of Sicily: that © neither of the two nations ſhould do any injury 
« to the allies of the other,” In order to underſtand this part of 
the treaty, it is neceſſary to call to mind, the barbarous law of 
nations obſerved by the antients : they thought themſelves allow- 
ed to attack, and to treat as enemies, all to whom they were not 
united by any alliance. The article then ſignifies, that on both 
ſides they ſhould treat as friends the allies of their ally, and abſtain 
from moleſting or invading them : upon this footing it was in all 
reſpets ſo favourable, ſo conformable to humanity, and to the 
ſentiments which ought to unite two allies, that it ſhould, with- 
out difficulty, be extended to all the allies preſent and to come. 
We cannot ſay that this clauſe has an odious tendency, becauſe 
it puts a conſtraint upon the liberty of a ſovereign ſtate, or becauſo 
it tended to break an alliance, For by the engaging not to in- 
jure the allies of another power, they did not take away the li- 

"ty of making war againſt them, if they gave them a juſt cauſe 
tor doing it; and when a clauſe is juſt and reaſonable, it does 
not become odious, from the ſole reaſon that it may occaſion the 
rupture of the alliance. Upon this footing there would be no 
treaty. but what was odious, This reaſon, which we have touched 
upon in the preceding ſection, and in & 304, takes place only in 
doubtful caſes ; for example, here it ought to hinder the too 
ealily concluding that the Carthaginians had attacked, without 
pon 4 an ally of the Romans, The Carthaginians might, with- 
out prejudice to the treaty, attack Saguntum, if they had a law 
ful reaſon for doing it, or in virtue of the voluntary law of na- 
tions, for only an apparent or ſpecious cauſe (Prelim. & 21). 
But they might have attacked, in the ſame manner, the molt 
antient ally of the Romans; and theſe laſt might alſo, without 
breaking the peace, have confined themſeves to the ſuccouring 
of Saguntum. At preſent the allies on both ſides are compre- 
hended in the treaty : but this does not mean, that one of the 
contracting powers may not make war on the allies of the other, 
if they give them cauſe for it; but only, that if any quarrel 
ariſes between them, they reſerve to themſelves the power of 
aſſiſting their moſt antient ally, and in this ſenſe the future allies 
zre not comprehended in the treaty. 


® L. II. Cp. XVI. $ 13, FEAR 
nother 
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Another example mentioned by Grotius, is alſo taken from à 
treaty concluded between Rome and Carthage. When this la: 
city was reduced to diſtreſs by A milianus Scipio, and obliged to 
capitulate, the Romans promiſed, “ that Carthage ſhould remain 
« free, or in poſſeſſion of the privilege of being governed by her 

| „% own laws *.” However, theſe mercileſs conquerors at length 
| pretended, that this promiſed liberty regarded the inhabitants, and 
not the city : they required that Cantvige ſhould be razed, and 
that the unhappy inhabitants ſhould ſettle in a place farther diſtant 
from the ſea, One cannot read the account of this perſidious 
and cruel treatment, without being concerned that the great, the 
amiable Scipio was oblige! to be the inſtrument of it. Without 
ſtopping to examine this chicancry of the Romans, with regard to 
what might have been expected by Carthage; certainly the l. 
berty promiſed to the Carthaginians, though much reſtraine, 
even by the ſituation of things, might well comprehend, at lcai}, 
the right of remaining in their city. To find themſelves obliged 
to abandon it, in order to ſettle elſewhere, to loſe their houſes, their 
port, and the advantages of their ſituation, was a ſubject incom- 
patible with the leatt degree of liberty, and ſuch conſiderable 
loſſes they could not oblige themſelves to ſuffer, but by the mo? 

expreſs and formal terms. 
$ 210. Liberal promiſes, benefits, and rewards, are in their own nature 
How we among the number of favourable things, and receive an extenlivc 
ct ac, interpretation, at leaſt, if they are not burthenfame to the benc- 
of pure li factor; if they are not too chargeable to him; or if other cir- 
þerality. cumſtances do not manifeſtly thew, that they ought to be taken 
in a limited ſenſe. For goodneſs, kindnets, beneficence, and 
generolity are liberal virtues; they do not act in a penurious 
manner, and know no other bounds than thoſe ſet by reaſon. 
But if the benefit falls too heavy upon him who grants it, in this 
reſpect it tends to what is odious z in cafe of doubt, equity there- 
fore will not permit us to preſume, that it has been granted, or 
promiſed, according to the utmoſt extent of the terms: we ought 
then to confine ourſelves to that reſtrained ſignification which 
the words are capable of receiving; and thus reduce the benefit, 
within the bounds of reaſon. Ihe fame takes place, when other 
circumſtances manifeſtly point out the reſtrained ſigniſication, as 

the moſt equitable, 

Upon theſe principles, the benefits of a ſovereign are common- 
ly taken in the full extent of the terms 4. It is not preſumed, 
that he will find himſclf over-burthened ; it is a reſpect due to 

b majelty to believe, that he has been led to it, from good reaſons. 
They are then entirely favourable in themſelves, and in order to 
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refrain them, it muſt be proved that they are bucthenſome to 
the, prince, or prejudicial to the ſtate. Beſides, we ought to ap- 
ply to acts of pure liberality, the general rule eſtabliſhed above 
10 270) ; if theſe acts are not preciſe and very determinate, they 
ſould be underſtood of what the author had probably in his mind. 


Let us conclude this ſubjeA of interpretation, with what relates 


- $ 3 
to the colliſion or oppoſition of the laws or treaties. Ve ſhall Of che 
liſion ot the 


not here ſpeak of the colliſion of a treaty with the law of nature: 


elſewhere (§ 160, 161, 170, and 293). There is a colliſion or 
oppoſition between two laws, two promiſes, or two treaties, when 
a caſe is preſented in which it is impoſſible to fulfil both at the 
{ze time, though otherwiſe theſe laws, or theſe treaties, are not 
contradictory, and may be both fultilled at difterent times. They 
are conſidered as contrary in this particular caſe, and it is requir- 
ed to ſhew which deſerves the preference, or to which an ex- 
ception ought to be made, In order not to deceive ourſelves, 
zud that we make the exception conformably to reaſon and 
juſtice, we ſhould obſerve the following rules. 
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2. 
col- 


a 4 laws or 
this laſt will doubtleſs obtain the advantage, as we nave proved trcatiee. 


1. Ins all caſes where what is au permitted, is found incompat= & 312. 


ble with what is preſcribed; this la/t has the ad-'antage, for the 7: Rule in 
- ; Cutes ot cole 


mere permiſſion impoſes no obligation to do or not to do; what 
i permitted, is left to our will; we may do it, or we may not 
doit. But we have not the ſame liberty with reſpect to what is 
preſcribed ; we are obliged to do it. The firſt then can produce 
no obſt acle, and, on the contrary, what is permitted in general, 
is not fo in this particular caſe, were we cannot take advantage 
of the permiſſion without violating a duty. 


litzou. 


2. In the ſame manner, the law or the treaty which permits, 5 313 
tg bt 19 yield to the law or the treaty which forbids. For the pro- 3 Rule. 


hibition mould be obeyed, and what was in its own nature, or 
in general permitted, is found impracticable when it cannot be 
done without violating a prohibition; the permiſſion in this 
caſe no longer takes place. 

3. Every thing being otherwiſe equal, the law or the treaty 


all things otherwiſe equal, for _ other reaſons may be found 
that will form an exception againſt the prohibitive law, or the 
treaty which forbids. Ihe rules are general, each relates to an 
abſtract idea, and ſhews what follows from that idea, without 
prejudice to the other rule. Upon this footing it is eaſy to ſee, 
that in general, if we cannot obey an affirmative law, without 
violating a negative law, we ſhould abſtain from fulfilling the firſt : 
for the prohibition is abſolute in itſelf ; while every precept, 
every command, is in its own nature conſtitutional ; it ſuppoſes 
the power, or a favourable opportunity of doing what is pre- 
ſcribed. Now when one cannot do it, without violating a pro- 
hibition, the opportunity is wanting, and this contradiction of 
the law produces a moral impollibility of acting: for what is 
in general preſcribed, is no longer fo in the caſe where it can- 

: not 


9 14. 
which erduins, yields to the law or the treaty which forbids. I ſay ® Rule, 
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not be done without commiting an action that is forbidden - 
Upon this foundation it is generally agreed, that it is not per- 
mitted to employ unlawful means to accompliſh a laudable end; 
as for example, to rob in order to give alms. But it is evident, 
that the queſtion here regards an abſolutej prohibition, or caſes 
in which the general prohibition is truly applicable, and thence 


equivalent to an abſolute prohibition : there are many prohibi- 


tions where circumſtances form an exception. We ſhall explain 
our meaning by an example. It is expreſsly forbidden, from 
reaſons unknown to me, to go to a certain place under any pre. 
tence whatſoever. I am me nd to carry a meſlage; I find all 
the other paſſages ſhut ; I therefore return back the ſame way [ 
came, rather than take advantage of that which is fo abſolutely 
forbidden. But if this paſſage is forbidden in general, only to 
avoid ſome damage to the fruits of the earth, it 1s eaſy for me to 
judge, that the orders I carry ought to form an exception. 

As to what relates to treaties, we arc not obliged to accompliſh 
what a treaty preſcribes, any farther than we have the power; now 
we have not the power of doing what another treaty forbids : in 
this caſe then, the colliſion forms an exception to the treaty 
which preſcribes, and that which forbids has the advantage : but 
all other things being equal, we are going to ſhew by an ex- 
ample, that a treaty cannot derogate from another more antient, 
concluded with another ſtate, nor hinder its effect, either directi 
or indirectly. 

4. The date of the laws or treaties furniſhes new reaſons for 
eſtabliſhing the exception, in the caſe where there is an oppoſition. 
1f the oppeſit ion is found between two affirmative laws, or tus af- 


firmative treaties, concluded between the ſame perſons, or the ſame 
lates, the laſt date has the advantage over the more antient. For 


it is manifeſt, that theſe two laws, or two treaties ſpringing from 
the ſame power, the laſt may derogate from the firſt. But it is 
always to be ſuppoſed, that things are otherwiſe equal: if there 
be a colliſion between two - treaties made with two different 
powers, the more antient has the advantage. For no engage- 
ment can be entered into, contrary to it, in the treaty afterwards 
made, and if this laſt be found, in any caſe, incompatible with 
the more antient one, its execution is conſidered as impoſſible; 
becauſe the perſon promiſing, had not the power of acting con- 
trary to his antecedent engagements. | 

5. Of two laws, or two conventions, in all other things equa! 
we ought to prefer that which is the leaſt general, and which ap- 
proaches nearer to the affair to which it relates, Becauſe what is 
ſpecial is liable to fewer exceptions than what is general; it is 
commonly more particular, and it appears to have been more 
warmly deſired. Let us make uſe of the following example of 


* The law which forbids s in this caſe an exception to that which ordains: 
% Deinde utra lex jubeat utra vetet. Nam firpe ca, quæ vetat, quaſi excep:10ne 


% quadam corrigere videtur iam, quæ jubet.” Cicer. De Inventionc, Lil. II. . 


has 7 PuTJendort, 
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puffendorf : a law forbids appearing in public with arms during 
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the days of a feſtival ; another law ordains marching in arms to 


to a port, as ſoon as the alarum-bell is heard. The alarum-bell 
is ſounded on one of the days of the feſtival : and this laſt law 
ſhould be obeyed, it forming an exception to the firſt. 

b. II pat will ſuffer no delay, ought to be preferred to what may 
be done at another time. For this is a method of reconciling 
every thing, and fulklling both obligations; but if people pre- 
ferred that which might be accompliſhed at another time, they 
would par themſelves under the neceſſity of failing with reſpect to 
the firſt. 

7. When two duties are found incompatible, the moſt conſider- 


able, and that which comprehends the higher degree of honeſty, and a 


utility, merits the preference. This rule has no need of proof. 
But as it relates to dutics that are equally in our power, and 
in a manner in our choice, care ſhould be taken, not to make 
a falſe application of it to two duties that are not really in- 
compatible, where one of them not giving place to the other; 
the obligation which binds to the firſt, takes away the liberty 
of fulfilling the other. For example, it is more laudable to 
defend a nation againſt an unjuſt aggreſſor, than to aſſiſt an- 
other in an —2 war. But if this laſt is the more antient 
ally, we are not at liberty to reſuſe him ſuccours in order to give 
them to another, for we are already bound: there is not, ſtrictly 
ſpeaking, any competition between theſe rwo duties ; they are not 
in our choice: the more antient engagement renders, for the 
preſent, the ſecond duty impracticable. However, if it be re- 
quired to preſerve a new ally from certain ruin, and the antient 
one is not reduced to the ſame extremity, this will be a caſe of 
the foregoing rule. | 

As to what relates to the laws in particular, we owe, doubtleſs, 
the preference to the moſt important and the moſt neceſſaty. This 
is the grand rule in their oppoſition, it is that which merits moſt 
attention, and it is alſo that which Cicero places at the head of 
all the rules he gives on the ſubject “. It is actiag contrary to 
the general aim of the legiſlature, and contrary to the great end 
of the laws, to neglect one of great importance, under the pre- 
tence of obſerving another leſs intereſting, and leſs neceſſary : this 
ie in fact, to fin ; for a leſs good, if it excludes a greater, partakes 
of the nature of evil. 

8. If we cannot acquit ourſelves at the ſame time of two things, 


promiſed to the ſame perſon, he is to chuſe which we ought to ac- 8. 


compliſh ; for in this caſe he may diſpenſe with the other, and 
then there will, be no longer any oppoſition. But if we cannot 


Ju Gent. Lil. V. Cad. XII. $ 23. 

+ Primdm igicur leges oportet contendere, conſiderando, utra lex ad majores, 
hoc eſt ad utiliores, ad honeltiores, ac magis neceſſarias res pertineat. Ex quo confi- 
citur ut, fi leges duæ, aut fi plures, aut quotquot erunt, conſervari non poltint, quia 
diſcrepent inter ſe ; ea maxime conſervanda putetur, quæ ad maximas res pertinere 
Vidcatur, Cicce. ubi fu 74. 
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§ 217. 


6. Rule. 
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Rule. 
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obtain any information of his will, we ought to preſume, that he 
would deſire what is moſt important, and prefer that. Ang i; 
caſe of doubt, we ſhould do that to which we are moſt ſtrongle 
obliged : it being preſumed that he would bind us mote {troy 
to that which is of the greateſt moment, 5 

& 220, 9. Since the ſtrongeſt obligation has the advantage over the 

9- Rule. weaker, I it happens that a treaty confirmed by oath comes in g 
poſition to a -treaty that was nit” ſworn to, every thing o!ſe bu 
equa!, the firſt as the advanta#e, Becaule the oath ads : new 
force to the obligation. But as it makes no change in the nature 
of treaties (S 225, and following); it cannot, for example, gixe 
the advantage to a new alliance, to the prejudice of the more 
antient one, though that treaty has not been confirmed by an 
oath, | 

$ 321. 10. By the ſame reaſon, a!! ther things being cqua!, what !, 
An. impojed under a penalty, has the advantage of what 15 nat enforcedby 

one ; and what bears a greater penalty, ver ct bears a le/i, For 
the ſanction and penal convention ſtrengthen the obligation: they 
prove that the thing was more warmly deſired “, and that in pro- 
portion as the penalty is more or leſs ſevere. 

& 32:2. All the rules contained in this chapter ought to be combined 
A general together, and the interpretation made in ſuch a manner, that 
pa it may be accomodated to all, fo far as they are applicable to the 
of obſervy- Caſe, When theſe rules appear oppoſite, they reciprocally balance 
ing all the and limit each other, according to their ſtrength and importance, 
1 and according as they more particularly belong to the cal un 

queſtion. 


CE SH A 3, AV Me 
Of the Manner of terminating the Diſputes between Nation.” 


8. 323. H E differences that ariſe between nations, or their conduc- 
A- gencral tors, have their ſource either from rights in litigation, or 
1 from injuries. A nation ought to preſerve the rights Which 

s ſubject. Rug - N 

belong to it, and the care of its ſafety and glory, docs not permit 
it to ſuffer injuries. But in fulfilling what it owes to itſelf, it!“ 
not permitted to forget its duties towards others. T hele two 
views combincd together, furniſh the maxims of the Jaw ct 
nations, on the manner of terminating the diſputes between di- 
ferent ſtates. 

F. 324. All that we have ſaid in Chap. I. IV. and V. of this book, 
nen bf. diſpenſe with our proving here, that a nation ought to do juſtice 
ged to give to all others with reſpect to their pretenſions, and to remove 4 
latte lactſon their Juſt ſubjects of complaint lt is then obliged to render to 


withreſpeR every one what is its due, to leave them in the peaceable eic 
to the juſt 

complaints a , 
of eg 5), This is alſo the reaſon which Cicero gives: Nam maxime conſort anda * 
(lex), gaz d:ligentiima, Y ſuncla off, vel porius. gue diligen i ſantta'etl, Cictr, 
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ment of their rights, to repair the damage it may have cauſed, 
or the injury it has done; to give a juſt ſatisfaction for an _— 
t cannot repair, and reaſonable ſureties for what has given cauſe 
of fear. Theſe are ſo many maxims evidently dictated by that 
juſtice which the law of nature impoſes no leſs on nations than 
on individuals. 
Every one is permitted to recede from his rights, to abandon 8 325. 
a juſt ſubject of complaint, or to forget an injury. But the Tow me. 
conductor of a nation is not, in this reſpect, ſo free as a private prin mn 7 
perſon, Lhe latter may hear only the voice of generolity, and their rights 
in an affair which intere{ts none but himſelf alone, deliver him- and juſt 
{if up to the pleaſure he finds in doing good, to his love of f — 
peace and tranquillity. Ihe reprefentative of a nation, the 
brereign cannot conſult himſelt, cannot abandon himſelf to his 
own inclination, He ought to regulate his conduct on the 
greateſt advantage of the ſtate, combined with the univerſal good 
of human nature, from which it is inſeparable. It is neceſſary, 
that on all occaſions, the prince ſhould conſider with wiſdom, 
and execute with firmneſs, what is moſt ſalutary to the ſtate, 
moſt conformable to the duties of the nation towards others; 
and that he ſhould at the ſame time conſult juſtice, equity, 
humanity, ſound policy, and prudence. The rights ot the 
nation are benefits, of which the fovercign is only the adminiſ- 
trator, and he ought to diſpoſe of them no farther than as he 
has reaſon to preſume that the nation itſelf would diſpoſe of them. 
And as to what relates to injuries, it is often laudable in a 
citizen generouſly to pardon them. Ile lives under the protec- 
tion of the laws, the magiſtrate knows how to defend, or to 
revenge him on the ungratctul and miſerable wretches, who, 
emboldened by his goodnels, offend him anew. A nation has 
not the ſame defence: ſeldom is it ſafe for it to diſſemble or to 
pardon an injury, unleſs it be manifeſtly in a ſituation to cruſh 
aole who are fo raſh as to dare to offend it. It is then glorious 
to pardon thote who acknowledge their faults ; 


Parcere ſujcctis, & cebellare fuper bes : 


And it may do this with ſafety. But between powers that are 
nearly equal, ſuffering an injury, without requiring a complete 
latisfaction, is almoit always imputed to weakneſs or cowardice z 
is the means of ſoon receiving from them thoſe that are the 
moſt atrocious. Why do we often ſee quite the contrary 
practiſed by thoſe who imagine that they are elevated far above 
other men? Scarce can the weak, who have the misfortune to 
offend them, make ſubmiſſions that are ſufficiently humbling : 
they behave with more moderation to thoſe whom they cannot 
puniſh without danger. 

If none of the nations, who have diſputes with each other, 5. ;: 
think proper to abandon their rights or pretenſions, the law of Ot the 
nature, which recommends peace, concord, and charity, obliges e 

them lu of was 
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— them to attempt the mildeſt methods of terminating their dif. 
but an eng ferences. Theſe are firſt an amicable accommodation. Let every 


put an en 
to diſputes. 
1. Of ami- 


one with tranquillity and good faith examine the ſubject of the 
diſpute, and diſpenſe juſtice, or let him whoſe right is too un- 


cable accom · certain, voluntarily renounce it. There are even occaſions 


modations. 


§. 327. 
Of negotia- 


tion. 


where it may be convenient for him who has the cleareſt right, to 
renounce it for the preſervation of peace: prudence conſiſts in 
knowing them. To renounce a right in this manner, is not to 
abandon or neglect it. You are under no obligation for what 

ou abandon : but you make a friend by ceding amicably what is 
the ſubject of diſpute. 

Negotiation is a ſecond method of peacefully terminating dif. 
putes, in which, without preciſely deciding the juſtice of the 
oppolite pretenſions, they recede on both fides, and agree that 
each ſhall have the thing conteſted, or they agree to give it en- 


tirely to one of the parties, on condition of certain advantages 


& 329. 
Of media» 
tion. 


granted to the other. 

Mediation, in which a common friend interpoſes his good 
offices, is often found effectual, to engage the contending parties 
to draw towards a reconciliation, to come to a good underſtand. 
ing, and to agree, either to relinquiſh their rights, or if the affair 
relates to an injury, to offer and accept a reaſonable ſatisfaction, 
This office requires as much rectitude as prudence and dexterity, 
The mediator ought to obſerve an exact impartiality ; he ſhoull 
ſoften reproaches, calm reſentments, and draw minds toward; 
each other, His duty is to favour what is right, and to cauſe to 
be reſtored what belongs to each : but he ought not ſcrupulouſly 
to inſiſt on rigorous juſtice, He is a moderator, and a judge; 
his buſineſs is to procure peace ; and to bring him who has right 
on his ſide, if it be neceſſary, to relax ſomething with a view to 
ſo great a bleſſing. 

The mediator is not the guarantee of the treaty he has brought 
to a concluſion, unleſs he has exprefsly entered into the guaranty, 
This is an engagement of too great conſequence to burthen any 
one with, without his conſent clearly ſhewn. At preſent, when 
the affairs of the ſovereigns of Europe are fo connected, that 
each has an eye on what paſſes between thoſe who are molt 
diſtant, mediation is a method of reconcilation much uſed. Does 
any diſputes ariſe? The friendly powers, thoſe who are atraid 
of ſeeing the flame of war kindled, offer their mediation, and 


make overtures of peace and accommodation. 


* 229. 


Of atbitra- 
tiom 


When ſovereigns cannot agree about their pretenſions, and yet 
deſire to maintain, or to reſtore peace, they ſometimes ttuſt the 
deciſion of their diſputes to arbitrators, choſen by common agtee- 
ment. As ſoon as the compromiſe is concluded, the parties 
ought to ſubmit to the ſentence of the arbitrators ; they have 
engaged to do this, and the faith of treaties ſhould be regarded. 

However, if by a ſentence manifeſtly unjuſt, and contrary to 
reaſon, the arbitators have ſtripped themſelves of their quality, 


their judgment deſerves no attention; the parties ſubmit to it 
uy 
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only upon doubtful queſtions. Suppoſe the arbitrators, in order 
to repair ſome offence, condemn a ſovereign ſtate to become 
ſubject to the offended ; will any ſenſible man ſay, that this ſtate 
ought to ſubmit? If the injuſtice is of ſmall conſequence, it 
ſhould be borne for the ſake of peace; and if it is not abſolutely 
evident, we ought to ſuppart it, as an evil to which we have 
willingly conſented to expoſe ourſelves. For if it were neceſſary 
to be convinced of the juſtice of a ſentence in ordec to ſubmit 
to it, it would be of very little uſe to take arbitrators. 

We need not fear, that in granting the parties che liberty of 
not ſubmitting to a ſentence, that is manifeſtly unjuſt and un- 
reaſonable, we ſhould render the arbitration uſeleſs; beſides, 
this dec iſion is not contrary to the nature of the ſubmiſſion, or 
compromiſe. There can be no difficulty in it, but in the caſe 
of a vague and unlimited ſubmiſſion, in which they have neither 
preciſely determined what conſtitutes the ſubject of the quarrel, 
nor marked out the limits of the oppotite pretenfions. It may 
then happen, as in the example jult alledged, that the arbitrators 
may exceed their power, and paſs their judgment on what has 
not been . ſubmitted to their deciſion: and being called to 
judge of the ſatisfaction a ſtate ought to make for an offence, 
they may condemn it to become ſubject to the offended. Cer- 
tainly that ſtate never gave them ſo extenſive a power, and their 
abſurd ſentence is not binding. To avoid all difficulty, and to 
take away every pretence from bad faith, it is necellary to 
determine exactly in the compromiſe, the ſubject of the yy ng 
the reſpective and oppoſite pretenſious, the demands of the one, 
and the oppolitions of the other. This is what is ſubmitted to 
arbitrators, and upon this they promiſe to adhere to their judg- 
ment. If then their ſentence is conhned within theſe bounds, it 
is neceſſary to ſubmit to it. It cannot be ſaid that it is manifeſtly 
unjuſt, ſince it is pronounced on a queition which the ditienfion 
of the parties renders doubtful, and which has been ſubmitted as 
ſuch. In order to be free from ſuch a ſentence, it ſhould be 
proved by indubitable facts, that it was produced by corruption, 
or a flagrant partiality. 

Arbitration is a method very reuſonable, and very conformable 
to the law of nature, in determining all differences that do not 
directly intereſt the fafery of the nation. Theugh the ftrict 
:ight may be miſtaken by the atbitrator, it is ſtill more to be 
feared that it will be overwhelmed by the fate of arms. The 
Swiſs have had the precaution, in all their ailiances among 
themſelves, and even in thote they have contracted with the 
neighbouring powers, to agree detote-hand, on the manner in 
which their diſputes were to be ſubmitted to arbitrators, in caſe 
they could not adjuſt them in an amicable manner. This wiſe 
precaution has not a little contributed to maintain the Helvetic 
Republic in that flouriſhing ſtate which ſeeures its liberty, and 
renders it reſpectable throughout * 
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In order to put in practice any of theſe methods, it is neceſ. 
ſary to ſpeak with each other and to confer together. Confer. 
ences and congteſſes are then a way of reconciliation, which the 
law of nature recommends to nations, as proper to put an amic. 
able period to their difterences. Congreſſes are aſſemblies of 
plenipotentiaries appointed to find out methods for a reconcilia. 
tion, and to diſcuſs and adjuſt their reciprocal pretenſions, In 
order to expect an happy ſucceſs from them, it is neceſſary that 
the'e aſſemblies thould be formed and directed by a ſincere defire 
of peace and concord. Europe has, in the preſent age, ſeen 
two general vongteſſes, that of Cambray *, and that of Soiſ- 
ſons +. Dull farces played on the political theatre, in which 
the principal actors were leſs defirous of producing an accom- 
modation than cf appearing to deſite it. 

In order now to fee how, and to what degree a nation is to 
have recourſe, or to ſubmit to theſe various methods, and on 
which it ought to fix, it is neceſſary, firſt to diſtinguiſh between 
the caſes that are evident, and thof2 that are doubttul. Does it 
relate to a right that is clear, certain, and inconteſtible? A 
ſovereign, if he has ſufficient ſtrength, may boldy purſue and 
defend it, without putting it to a compramiſe. Shall he ſuffer to 
be conteſted and debated a thing that maniteſtly belangs to him, 
and which is diſputed without the leaſt ſhadow of right ? Much 
leſs will he ſubmit it to arbitration, But he ought not to neglect 
thoſe methods of reconciliation, which, by putting his right to 
a compromiſe, may make his adverſary hear reaſon : ſuch are 
mediation and conferences. Nature gives us no right to have 
recourſe to force, but where mild and pacific methods are in- 
effectual. It is not permitted” to be ſo inflexible in uncertain 
and doubtful queſtions. Who ſhall dare to pretend, that another 
ſuddenly and without examination, ſhall abandon to him a 
litigated right? This would be a means of rendering war per— 
petual and inevitable. 'The two contending powers may be 
equally poſſeiled of good faith: why then ſhould one yield to 
the other? In ſuch a cafe they can only demand a negotiation, 
a conference, or an arbitration. 

In the diſputes that ariſe between ſovereigns, it is neceſſary 
plainly to diſtinguiſh the eſſential rights from thoſe of lels 
importance; for, in regard to theſe, a very different conduct 1s 
to be obſerved. A nation is under many obligations of duty 
towards itfelf, towards other nations, and towards the whole 
human ſocicty. We know that, in general, the duties towards 
ourſelves have the advantage over thoſe we owe to others: but 
this ought only to extend to the duties in which ſome proportion 
ſubfilt between them. We cannot refuſe, in ſome degree, to 
ſorget vurſclves with reſpect to intereſts that are not effentia! 
to make. tome facrihces in order to aſſiſt other perſons, w 


eſpecially for the greater benefit of the human ſociety : and let 


* In 1724. 4 la 1528. 
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us even remark, that we are invited by our own advantage, by 
our own ſafety, to make theſe generous ſacrifices; for the 
private good of each is intimately connected with the general 
happineſs. What ideas ſhould we have of a prince or a nation, 
who ſhould refuſe to give up the ſmalleſt advantage to procure 
the world the ineſtimable bleſſings of peace? — power 
owes then this reſpect to the happineſs of human ſociety, to 
appear open to every method of reconciliation, when it relates to 
intereſts that are not eſſential, or that are of ſmall conſequence. 
If he expoſes himſelf to the loſs of ſomething by an accommoda- 
tion, a negotiation or an arbitration, he ought to be ſenſible 
what are the dangers, the evils, the calamities of war, and to 
conſider that peace is well worth a ſmall ſacrifice, 

But if any one would ravage from a nation an eſſential right, 
or a right without which it could not hope to ſubſiſt; if an 
ambitious neighbour theatens the liberty of a republic; if he 
reſolves to ſubdue it, and bring it into ſubjection, that republic 
will take council only from its courage. It will not even at- 
tempt to wait the method of conferences on fo odious a preten- 
ſion: it will bring into this quarrel all its efforts, its laſt reſources, 
and all the beſt blood it is capable of ſhedding. It is riſking 
every thing, only to liſten to the leaſt propuittion : then they 
might truly ſay, 


Una ſalus 


And if fortune is not favourable, a free people will prefer death 
to ſervitude, What would have become of Rome, had ſhe 
likened to timid councils, when Hannibal was encamped before 
her walls? The Swiſs, always fo ready to embrace pacitic 


nullam ſperare ſalutem. 


meatures, or to ſubmit to thoſe that are reaſonable, in ditputes 


leſs eſſential, conſtantly -rcject every idea of compoſition with 
thoſe who have a deſign on their liberties: they have even 
refuſed to ſubmit them to arbitration, or to the judgment of the 
Emperors *. [2 

In things doubtful and not eſſential, if one of the parties will 
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823. 


not liſten, either to conferences, an accommodation, a negotia- How we ge- 


tion, or a compromiſe; the other has only the laſt refource for 


quire arighit 


of having 


the defence of himtelf and his rights, the means of force : and teccutſe te 
bis arms are juſt againſt fo untractable an adverſary, For in a force in a 


doubtful cauſe, we can only demand all the reaſonable methods 2 


of elucidating the queſtion, and of deciding or accommodating 
the diſpute (§ 331). 


But let us never loſe fight of what a nation owes to its own 8 334 


ſecurity, or that prudence by which it ought conſtantly to be A 
Without at- 


When, in the year 1254, they ſubmitted their diſferenees with the dukes 
of Auſtria, in relation to the countries of Zug aud Claris, to the arbitration of 
Charles IV. it was not without this preliminary condition, that the emvergp 
ſhould not touch the liberties of tel: countries, nor their alliance with the 


ether cantons. Tſchudi, P. 429, and following, Stettler, p. 77. Hiftory o the 
Uuveie Confederary, by Dr Watteville, Book IV. at the beginaing. , e 4 
8 2 dire ged. 
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tempting directed. It is not always neceſſary to authoriſe the having te. 

ether nca- courſe to arms, that all the methods of reconciliation hay 

{urcs. 3 e been 
expreſoly rejected ; it is ſufficient, that there is the utmoſt reaſon 
to believe, that the enemy would not enter into theſe meaſures 
with ſincerity; that the iſſue of them could not be happy, and that 
a delay could only tend to put the ſtate in greater danger of being 
oppreſſed. This maxim ts inconteſtible, but the application of i 
to practice is very delicate. A ſovereign who would not be con- 
ſidered as a diſturber of the public — will not be induced ab- 
ruptly to attack him who has not refuſed pacific meaſures, it he is 
not able to juſtify to the whole world that he has reaſon to confi. 
der theſe appearauces of peace as an artifice tending to amuſe and 
to ſurprize him. To pretend to be authoriſed by his mere ſuſpi- 
cions alone, is to ſhake all the foundations of the ſafety of 
nations. 

6 335. At all times the faith of one nation has been ſuſpected by an- 
Of the vo- other, and fad experience but too plainly proves, that this diſtruſt is 
ow Dogg not ill-founded. Independence and impunity are a touchſtone 
on this ſub- that diſcoyers the faults of the human heart: the private man 
je. adorns himſelf with candour and probity; and when he wants the 

reality, his dependence frequently obliges him to ſhew, at leaſt in 
his conduct, the appearance of theſe virtues. The great man, 
who is independent, boaſts ſtill more of them in his diſcourſe; 
but as ſoon as he finds himſelf ſufficiently ſtrong, if he has not an 
heart of a ſtamp unhappily very uncommon, he ſcarcely endea- 
yours to fave appearances ; and if powerful intereſts intervene, he 
will permit proceedings that would cover a private perſon with 
ſhame and infamy. hen, therefore, a nation pretends, that it 
would be dangerous to attempt pacific meaſures, it has but too 
many reaſons that may give a colour to its precipitation, in hay- 
ing recourſe to arms. And as, in virtue of the natural liberty of 
nations, each has a right to judge from conſcience, of what it 
ought to do, and has a right to regulate, according to its dictates, 
its conduct with reſpect to its duty, in every thing that is not de- 
termined by the periect rights of another (Prelim. & 20); it is 
for every one to judge, hs he is in a ſituation that well ad- 
mit of pacific meaſures, before he has recourſe to arms. Now 
the voluntary law of nations ordains, that from theſe reaſons we 
eſteem lawful what a nation thinks proper to do in virtue of its na- 
tural liberty }(Prelim. § 21); by this voluntary law we hold as 
juſt among nations, the arms of him who in a doubttul caule ab- 
ruptly undertakes to force his enemy to enter into a negocaation, 
without having before attempted pacific meaſures, Iouis XIV. 
was in the midſt of the Netherlands before it was known in Spain 
that he laid claim to part of the ſovereiguty of thoſe rich provinces, 
in right of the qucen his wife. The king of Pruſſia, in 1741, 
publithed his manifeſto in Sileſia, at the head of ſixty thoutand 
men. Theſe princes might have wiſe and juſt reaſons ſor acting 
thus: and this is ſufficient at the tribunal of the voluntary law ot 
nations, 
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nations. But a thing tolerated by neceſſity in this law, may be 
found very unjuſt in itſelf. A prince who puts it in practice, may 
render himſelf very guilty in the ſight of his own conſcience, and 
very unjuſt towards him whom he attacks, though he has no ac- 
count to give to nations, as he cannot be accuſed of violating the 

eneral rule, which they obſerve among themſelves. But if he 
abuſes this liberty, he renders himſelf odious, and ſuſpected by the 
nations: he authoriſes them to enter into an alliance againſt him, 
and thus at the time when he ſeems to advance his affairs, he ſome- 
times ruins them paſt recovery. 

A ſovereign ought to ſhew in all his quarrels; a ſincere deſire of F 236. 
rendering juſtice, and preſerving peace. He is obliged, before he — 85 
take up arms, and after having taken them up alſo, to offer equit- oſer equit- 
able conditions, and then alone his arms become juſt againſt an e cundi- 
obſtinate enemy, who refuſes to liſten to juſtice or to equity, 

It is for the plaintiff to prove his right ; for he ought to ſhew 78.375 
2 good foundation for demanding a thing he does not poſſeſs. He * 
muſt have a title, and people are not obliged to pay any regard to feſſar in 
t, any farther than he — its validity. The poſſeſſor may then matters of 
remain in poſſeſſion, till it is made appear to him, that his poſſeſ- _ 
fon is unjuſt, While this is not done, he has a right to maintain 
himſelf in it, and even to recover it by force, if he is ſtripped oſ it. 
Conſequently it is not permitted to take arms to obtain the poſ- 
ſeſſion of a thing, to which the perſon has but an uncertain or 
doubtful right, He may only oblige the poſſeſſor, if it be neceſ- 
ary, by force of arms, to diſcuſs the queſtion, to accept ſome rea- 
ſonable method of deciſion or of accommodation; or, in ſhort, to 
negotiate upon an equitable footing (& 333). 

the ſubje& of the diſpute be an injury received, the offended & 2:8. 
ought to follow the rules we have juſt eſtabliſhed. His own ad- _ we 
vantage, and that of human ſociety, oblige him to attempt, before purfae =. 
de takes up arms, all the pacific methods of obtaining, either the reparation 
reparation of the injury, or a juſt ſatisfaction; at leait, if he has 91 un ws 
not good reaſon to diſpenſe with it (§ 334). This moderation, . 
this circumſpeRion, is ſo much the more proper, and commonly 
even indiſpenſible, as the action we take for an injury does not 
always proceed from a deſign to offend us, and is ſometimes rather 
2 miſtake than an act of malice : frequently it even happens, that 
the injury is done by inferior perſons, without their ſovereign 
having any ſhare in it: and on theſe occaſions it is natural to 
preſume, that he would not refuſe us a juſt ſatisfaction, When 
lome inferior perſons violated, not long ago, the territory of Sa- 
yoy, in Carrying from thence a noted chief of the ſmugglers, the 
king of Sardinia cauſed his complaints to be carried to the court 
of France; and Louis XV. did not think it beneath him to ſend 
an ambaſſador extraordinary to Turin to give ſatisfaction for that 
violence. Thus an affair of ſo delicate a nature was terminated 
in a manner equally honourable to the two kings. 

When a nation cannot obtain juſtice, either for a loſs or an 


injury, it has a right to do itſelf juſtice. But before it declares of 23 
8 3 War, en. 
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war, of which we ſhall treat in the following Book, there are ya. 

rious methods practiſed among nations, which remain to be treated 

of here, We have placed in the number of theſe methods of ob- 

taining ſatisfaction, what is called the law of retaliation, according 

to which we make another ſuffer exactly ſo much evil as he has 

done. Many have extolled this law, as being derived from the 

moit ſtrict jultice, and can we be aſtoniſhed at their having pro- 

poſed it to princes, when they have even dared to give it for a rule 

to the Deity himſelf : the ancients called it the law of Rhadaman- 

thus. This idea only ſprung from the obſcure and falſe notions 

by which they repreſented to themſelves evil as eſſentially, and in 

its own nature worthy of puniſhment, We have ſhewn above 

{Book I. § 169), what is the true ſource of the right of puniſh- 

ing *; where we have laid down the true and juſt proportion of 

penalties (Book I. $ 171.). Let us ſay then, that a nation may 

puniſh another which has done it an injury, as we have ſhewn 

above (ſee Chap. IV. and VI. of this Book), if it refuſes to give a 

Juſt ſatisfaction; but it has not a right to extend the penalty be- 

yond what is required by its own ſafety, Retaliation, unjuſt be- 

tween private perſons, would be much more fo between nations, 

becauſe here the puniſhment would, with difficulty, fall on thoſe 

who had done the injury. What right would you have to cut oft 

the noſe and ears of the ambaſſador of a barbarian, who had treated 

y-urs in the ſame manner? As to thoſe repriſals in time of war 

wich partake of the nature of retaliation, they are juſtified on 

other principles, and we ſhall ſpeak of them in their place. Al! 

that is true in this idea of retaliation is, that every thing being 

equal, the pain ought to bear ſome proportion to the evil required 

$.34%* to be puniſhed ; the end, and even the foundation of puniſhment 
ways of requiring thus much. 

puniſhing, It is not always neceſſary to have recourſe to arms, in order to 

without puniſh a nation; the offended may take from it, by way of puniſh- 


having re- oy . R 28 8 xt; bo 
courl; to ment, the privileges it enjoys in his dominions, ſeize, if he has an 
arms. opportunity, on ſome of the things that belong to it, and detain 
them till it has given him a juſt ſatisfaction, 
$ ar. When a fovereign is not ſatisfied with the manner in which his 


Of the law ſubjects are treated by the laws and cuſtoms of another nation ; 

of retor - ö . 

wan. he is at liberty to delare, that he will treat the ſubjects of that na- 
tion in the ſame manner as his are treated. This is what is called 
the lato of retortion, There is nothing in this, but what is con- 
for mable to juſt and ſound politics, No one can complain if he 
is treated as he treats others. Thus the king of Poland, EleCtor 
of Saxony, took advantage of the law of eſcheatage only againit 
the ſubjects of the princes who made the Saxons ſubmit to it, 
This law of retortion may alſo take place with reſpect to certain 
regulations, of which we have no right to complain, and which wc 


Nam, ut Plato ait, nemo prudens punit] quia peccatum eſt, ſed ne . 
Sencea de #1 4. 
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are even obliged to approve, though it is proper to guard againſt 
their effects, by imitating them. Such are the orders relating 
to the exportation of certain commodities or merchandize. It is 
alſo frequently, not convenient to make uſe of retortion : in this 
reſpect we ought to follow the dictates of prudence. 

Repriſals are uſed between nation and nation to do juſtice to 8 342. 
themſelves,, when they cannot otherwiſe obtain it. It a nation CO” 
has taken poſſeſſion of what belongs to another; if it refuſes to 
pay a debt, to repair an injury, or to make a jult ſatisfaction, the 
other may ſeize what belongs to it, and apply it to its own ad- 
vantage; till it has obtained what is due for intereſt and damage, 
or keep it as a pledge till a full ſatisfaction has been made. In 
the laſt caſe, it is rather a ſtoppage or a ſeizure, than repriſals : 
but they are frequently . in common language. Effects 
ſeized are preſerved while there are any hopes of obtaining ſatis- 
faction, or juſtice. As ſoon as this hope is loſt, they are con- 
fiſcated, ws then the repriſals are accomplithed, If the two na- 
tions, upon this quarrel, come to an open rupture, ſatisfaction is 
conſidered as refuſed, from the moment of the declaration of war, 
er the firſt hoſtilities, and then allo the effects ſeized may be con- 
fiſcated. 

The law of nations permits repriſals only upon a cauſe that is 6 1. 

evidently juſt, or for a debt that is extremely clear. For he Wh * 
who forms a doubtful pretenſion, can at firſt demand only ar 3 a 
equitable examination of his right. In the ſecond place, hc lawful. 
ſhould, before he proceeds fo far, have in vain demanded juſtice, 
or, at leaſt, have the utmoſt reaſon to believe that it would be 
in vain for him to demand it. Then alone he may right himſelf, 
It would be too contrary to the peace, to the repoſe and ſatety of 
nations, to their mutual commerce, and to the duties which bind 
them to each other, for any one ſuddenly to apply to force, with- 
out knowing whether the other is diſpoſed to do him juſtice, or to 
refuſe it. 

But in order perfectly to underſtand this article, it mult be ob- 
ſerved, that if in a litigious affair, our adverfary refuſes the means 
of bringing the right to proof, or artfully eludes it; if he does not, 
with good faith, apply to pacific meaſures for terminating the 
difference; and above all, if he is the firſt who begins acts of 
hoſtility, he renders the cauſe juſt which was before doubtful ; we 
may tnen make uſe of repriſals, or ſeize his effects to oblige him 
to embrace the methods of reconciliation which the law of na- 
ture preſcribes. This is the laſt attempt for coming to an open 
war. 

We have obſerved above (F 81), that the wealth of the citizens $ 344. 
form a part of the total wealth of a nation; that between ſtate UP what 


. 3 . eftects th 
and ſtate, whatever is the property of the members, is conſidered ue ene 


as belonging to the body, and is anſwerable for the debts of the ed. 
body (F$ $2) ; whence it follows, that in repriſals, they ſcize the 
goods of the ſubject, in the fame manner as tnole of the ſtate, or 
the ſovereign, Every thing _ belongs to the nation is ſubje 

4 4 to 
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to repriſals, as ſoon as it can be ſeized, provided it be not a de- 
poſit truſted to the public faith. This depoſitum is found in 
our hands, only in conſequence of that confidence which the 
proprietor has put in our good faith; and it ought to be re. 
ſpeCted, even in caſe of open war. Thus, it is uſual to behave 
in France, England, or elſewhere with reſpect to the money 
which foreigners have placed in the public funds. 

8 245. He who makes uſe of repriſals againſt a nation, on the goods 
The ſtate of its members indiſcriminately, cannot be taxed with ſcizin: 
_ the wealth of-an innocent perſon for the debt of another : for in 
thoſe who this caſe the ſovereign is to recompence thole of his ſubjects on 
ſuffer by re- whom the repriſals fall; this is a debt of the ſtate or nation of 
28 which each citizen ought only to ſupport his quota. 

5, It is only between ſtate and ſtate, that all the wealth of the 

The fove- individuals is conſidered as belonging to the nation. Sovereigns 
reign alone tranſact their affairs between themſelves, they carry on buſineſs 
can 971” with each other directly, and can only conſider a foreign nation 
as a ſociety of men who have only one common intereſt. It 

then belongs only to ſovereigns to uſe and order repriſals on the 

footing we have juſt explained. Beſides, this violent meaſure 
approaches very near to an open rupture, and is frequently fol- 

lowed by it, It is then of too great conſequence to be abandon- 

ed to private perſons. Thus we ſee that in all civiliſed ſtates, a 

ſubject who thinks himſelf injured by a foreign nation, has te- 

courſe to his ſovereign in order to obtain the permiſſion of 

making repriſals, This is what is called deſiring /etters «of 


MAY QUE» 
$ 347, We may uſe repriſals againſt a nation not only for the actions 
3 of the ſovereign; but alſo for thoſe of his ſubjects: and this takes 
4 place when the ſtate, or the ſovereign, has a ſhare in the actions 


againſt a of his ſubjects, and takes it upon himſelf; which he may do ſeveral 
. ways, as we have ſhewn in Chap. VI. of this Book. 
its ſubj-as, In the ſame manner the ſovereign demands juſtice, or makes 


and in fa- repriſals not only for his own affairs; but alſo for thoſe of bis 


your ot the ſubjects whom he ought to protect, and whole cauſe is that of * 


der |; 
ſubjects the nation. 


$ 348. But to grant repriſals againſt a nation in favour of foreigners, 
"una 1 is to ſet himſelf up for a judge between that nation and theſe 
forcigners, foreigners 3 which no ſovereign bas a right to do. The cauſe 
of repriſals ought to be juſt ; it is even neceſlary that they ſhould 

be founded on a denial of juſtice, which has already happened, or 

probably feared (& 343). Now what right have we to judge, 

whether the complaint of a ſtranger againſt an independent 

ſtate is juſt, if he has really been denied juſtice? If it be ob- 

jected, that we may eſpouſe the quarrel of another ſtate in 

a war that appcars 'to us to be jult to give it ſuccours, and 

even join with it; the caſe is different. In granting ſuccours 

againſt a nation, we do not top its effects, or its men, who 

arc with us under the public faith, and- in declaring war, we 

ſuffer it to withdraw its ſubjects and effects, as will be * 

cen 
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bewn. In the caſe of repriſals granted to our ſubjects, a nation 


cannot complain, that we violate the public faith in 2 its 
men or its effects; becauſe we owe no ſecurity to theſe effects 
or to theſe men; but upon a juſt ſuppoſition that they will not 
firſt violate, with reſpect to us, or our ſubjects, the rules of juſtice, 
which nations ought to obſerve towards each other: it they vio- 
late them, we have a right to bring them to reaſon, and the way 
of repriſals is more eaſy, ſafe, and mild, than that of war. We 
cannot juſtify, by the tame reaſons, repriſals ordered in favour of 
foreigners. For the ſecurity we owe to the ſubjects of a foreign 
power does not depend, as a condition, on the fecurity which that 
power ſhould give to all other nations, to men who do not be- 
Jong to us, and are not under our protection. England having in 
1662 granted repriſals againſt the United Provinces, in favour of 
the knights of Malta, the ſtates of Holland faid, with reaſon, that, 
according to the law of nations, repriſals could only be granted to 


maintain the right of the ſubjects of the ſtate, and not tor an at- 


fair in which the nation had no concern *. 
The private perſons who by their actions have given room for 


juſt repriſals, are at leaſt to recompence thoſe on whom they fall, Thofe whe 
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and the ſovereign ought to conſtrain them to do it. For we are huins 


under an obligation to repair the damage we have occaſioned by 


given cauſe 
Nor tor tepriſals 
our own fault. And as the ſovereign in refuſing juſtice to the eught to te- 


offended, has drawn repriſals upon his ſubjects, thoſe who were the <omp*n<< 


firſt canſe of them do not become the leis guilty; the fault of the 


of theirs. However, if they were ready to give ſatisfaction to him 
whom they had injured or ottended, and their ſovereign kad hin- 
dered their doing it, they are only bound with reſpect to what 
they are obliged to do, to prevent repriſals, and the ſovereign is to. 
— the ſurplus of damage, the conſequence of his own 
auit 


thoſe whe 
- 85 ſutfer by 
ſovereign docs not exempt them from repairing the conſequences them. 


We have ſaid ($ 343) that we ought not to make repriſals, till 8 259. 


we are unable to obtain juſtice, Now juſtice is refuſed ſeveral 
ways : firft, by a denial of juſtice properly fo called, or by a re- 


what 
may paſs 
for a refuſal 
fulal to hear your complaints, or thoſe of your ſubjects, and by not to do 


admitting them to eſtabliſh their rights before the ordinary tri- 1 


bunals. Secondly, by affected delays, fot which no good reaſons 
can be given; delays equivocal to a refuſal, or ſtill more ruinous. 
Thirdly, by a judgment manifeſtly unjuſt and partial. But it is 
neceſſary that chis injuſtice ſhould be evident and palpable. In all 
caſes ſuſceptible cf doubt, a ſoveteign ought not to liſten to the 
complaints of his ſubjects againſt a foreign tribunal, not to attempt 
to deliver them from the effects of a ſentence paſſed in due form. 
This would be the means of exciting continual troubles. The 
law of nations preſcribes to different ſtates a reciprocal reſpect to 
the juriſdiction of each, from the ſame reaſons, that the civil law 


* Sce Hegi Competent Judge L Ddr, Chap. XXII. 5 5. Jat 
ordains 


7 
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§ 251, 
Subjects 
ſi opped by 
way of re- 
Priſals. 
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ordains, that in the ſtate every. definitive ſentence, paſt in due 
form, ſhall be eſteemed juſt, The obligation is neither ſo expreſ, 
nor ſo extenſive between nation and nation; but it cannot be de. 
nied, that it is highly ſuitable to their repoſe, and their duty with 
reſpect to human ſociety, to oblige their ſubjects in all doubtſul 
caſes, and at leaſt where there is a manifeſt injury, to ſubmit to 
the ſentences of the foreign tribunal, before which they have 
brought their affairs. (See above 8 84). 


As we may ſeize the things which belong to a nation, to oblige | 


itto do juſtice, we may, for the ſame reaſon, arreſt ſome of the 
citizens, and not releaſe them till we have received intire fati(. 
faction. This is what the Greeks called A»Jpoanyia, the taking if 
men. At Athens the law permitted the relations of him who had 
been aſſaſſinated in a foreign country, to ſeize even three of the 
natives of that couniry, and to detain them till the murderer was 
puniſhed, or delivered up *, But according to the manners of 
modern Europe, this method is ſeldom put in practice, except to 
obtain ſatisfaction for an injury of the ſame nature, that is, it is 
done to oblige a ſovereign to releaſe a perſon whom he detains 


unjuſtly. 
| — the ſubjects thus ſtopped being detained only as 2 


$ 352. 
The right 
againſt 
thoſe who 
oppoſe re- 


Priſals. 


ſecurity to oblige a nation to do juſtice, if their ſovereign is obſti- 
nate in refuſing it, we cannot take away their lives, nor inflict any 
corporal pain upon them, for a refuſal of which they are not guilty, 
Their fortunes, their liberty itſelf, may be bound for the debts of 
the ſtate ; but not life, of which man has not the power of diſ- 
poſing. A ſovereign has not the right to deprive thoſe of life 
who are the ſubjects of him who has done him an injury, except 
when they are at war, and we ſhall ſee elſewhere, what it is that 
gives him this right. 

But the ſovereign may make uſe of force againſt thoſe who 
reſiit the execution of this right, and uſe as much as is neceſlary 
to ſurmount their unjuſt reſiſtance. It is then permitted to te- 
pulſe thoſe who undertake to oppoſe the making juſt repriſals, and 
if it be neceſſary to go fo far as even to deprive them of life, none 
can be accuſed of this misfortune ; but their unjuſt and inconſide- 
rate reſiſtance. In ſuch a caſe Grotius would have them rather 
abſtain from making repriſals f. Among private perſons, and 
for things that are not of extraordinary conſequence, it is certainly 
worthy, not only of a Chriſtian, but in general of every good- 
natured man, rather to abandon his right, than to kill him who 
makes an unjuſt reſiſtance. But this is not the caſe with ſove- 
reigns. It would be of too great conſequence for them to ſuffet 
themſelves to be braved. Ihe true and juſt welſare of the ſtate 
is the grand rule: moderation is always laudable in itſelf; but the 


* Demoſt, Orat. A lv. Ariflocrat. 
+ De Halli & Pacir, Lil. HI, Cap. II. 5 6. 
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conductors of nations ought to make uſe of it only ſo far as it is 
conſiſtent with the happineſs and ſafety of their people. 

After having ſhewn that it is permitted to make repriials, when $ 354. 
we can no otherwiſe obtain juſtice, it is eaſy to conclude from Jul 2 
thence, that a ſovereign has no right to oppoſe force, or to make afford a juit 
war againſt him who, ia ſuch a caſe, by ordering the making of cauſe for 
reprifals only exerciſes his juſt right. wor 

And as the Jaw of humanity preſcribes to nations no leſs than g .., 
to individuals, the mildeſt meaſures, when they are ſufficient to How we 
obtain juſtice ; whenever a ſovereign can, by the way of repri- —_— to 
fals, procure a juſt recompence, or a proper ſatisfaction, hæ only e 
to make uſe of this method, which is leſs vic!-1t, and leis fatal reprifals, or 
than war. To this purpoſe I cannot avoid mentioning an error * length to 
here, which is too general to be abſolutely deſpiſed. If it happens t 0 
that a prince having reaſon to complain of ſome injuſtice, or of 
ſome acts of hoſtility, and not finding his adverſary diſpoſed to give 
him ſatis faction, determines to make uſe of repriſals, to endeavour 
to oblige him to liſten to juſtice, before he comes to an open 
rupture ; if he ſeizes his effects, his veſſels, without declaration 
of war, and keeps them as pledges ; you hear certain men cry cut 
that this is robbery. If this prince had immediately declared war, 

would not have ſaid a Word; they would perhaps have praiſed 
his conduct. Strange forgetfulneſs of reaſon, and of the juſt 
principles of humanity ! 1s not this ſaying, that nations ought to 
follow the laws of chivalry, to challenge each other to the liſts, 
and to decide their quarrels like two bravoes, in a due! ? Sove- 
reigns ought to reſolve to maintain the rights that belong to the 
ſtate, and to endeavour to obtain juſtice by uſing lawful methods, 
and always prefetring the mildeſt: once more, it is extremely 
evident, that the repriſals of which we are ſpeaking, are means in- 
hnitely more mild and lefs fatal than war. But as they often lead 
to it, bo ween powers whoſe forces are nearly equal, they ought 
not to engage in it till the laſt extremity. The prince then who 
attempts this method, inſtead of intirely coming to a rupture, is 
doubtleſs worthy of praiſe on account of his moderation and 
prudence. 

Thoſe who run to arms without neceſſity are the ſcourges of 
the human race, barbatians, enemies to ſociety and rebels to the 
law of nature, or rather to the common Father of mankind. 

There are caſes, however, in which repriſals would be juſtly 
condemned, even when a declaration of war would not be fo, and 
theſe are preciſely thoſe in which nations may with juſtice take up 
arms, When it relates to differences not on an act of violence, 
or of an injury received, but of a conteſted right; after having in 
vain attempted ways of reconciliation, or pacific meaſures of ob4 
taining juſtice, it is a declaration of war which ought to follow, 
and not pretended repriſals, which in ſuch a caſe would only be 
teal acts of hoſtility, without a declaration of war, and would be 

| Contrary” 
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contrary to the public faith as well as to the mutual duties of 
nations. This will more evidently appear, when we ſhall haye 
explained the reaſons which eſtabliſh the obligation of declaring 


war before acts of hoſtility are begun *. 


But if from particular conjectures, and from the obſtinacy of an 


unjuſt adverſary, neither repriſals nor any of the methods of which 


we have been treating, are ſufficient for our defence, and for the 
protection of our rights, there remains the unhappy and ad re. 
ſource of war, which will be the ſubject of the following Book, 


* See Book III. Chap, Iv. 
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Of War, and its different Kind, together with the Right of 
mating Il ar. 


T. 
5 W A R is that ſtate in which a nation proſecutes its right Definition 
by force.” We alſo underſtand by this term, the act of war. 
itſelf, or the manner of proſecuting right by force: but it is 
common, and indeed more proper, in a treatiſe on the la of war, 
to underſtand this term in the ſenſe we have given it. 
Public war is that betwixt nations or ſovereigns, and carried ,, * 
on in the name of the public power, and by its order. T his is war. 
the war we are here to conſider; private war, or that carried on 
between particulars, or private perſons, properly belonging to 
the law of nature, 0 
In treating of the law of ſafety, we have ſhewn that nature or ih 
gives men 2 right to uſe force, when it is neceſſary for their right of 
defence, and the preſervation of their rights. This principle is making 
generally acknowledged; reaton demonſtrates it, and nature her- * 
lelf has engraven it on the heart of man. Some fanatics indeed, 
King literally the moderation recommended in the Goſpel, = 
uy 
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idly ſuffered themſelves to be murdered, or their houſes pillaged 
rather than oppoſe force to violence. But we need not be under 
any apprehenſions that this error will make any great progre, 
Moft men will naturally defend themſelves and their poſſeſſions: 
happy it they were as well inſtructed to keep within the juſt limits 
which nature has preſeribed to a right granted, only through 
neceſſity, Lo mark theſe juſt limits; to moderate by the rules 
of jultice, equity and humanity, a right in itſelf melancholy, though 
too often necetlary, is the intention of this third Book. ; 
84. As nature has given to men the right of uſing force, only when 
— it becomes necetlary for their defence, and the preſervation of 
to the . . . . . 
ſovereign their rights (Book II. 49, &c.) the inference is manifeſt, that 
power. ſince the eſtabliſhment of political ſocieties, a right ſo dangerous 
in its exerciſe, no longer remains with private perſons, except 
in thoſe kind of rencounters, where ſociety cannot protect or 
defend them. | 
In the boſom of ſociety, public authority decides all the df. 
ferences of the citizens, repreſſes violence, and checks the inſults 
of revenge. If a private perſon intends to proſecute his right 
againſt the ſubject of a foreign power, he may apply to the 
ſovereign of his adverſary, or to the magiſtrates inveſted wicn the 
2 authority: and if he is denied juſtice by them, he is to 
ave recourſe to his proper ſovereign, who is obliged to protect 
him. It would be too dangerous to give every citizen the liberty 
of doing himſelf juſlice againſt foreigners; as every individual of 
2 nation might involve it in war. And how could peace be pre- 
ſerved between nations, if it was in the power of every man to 
diſturb it? A right of ſo great moment, the right of judging 
whether a nation has a real cauſe of complaint ; whether its caſe 
allows of uſing force, and having recourſe to arms; whether 
prudence admits, and whether the welfare of the ſtate demands 
it; this right, | tay, can belong only to the body of the nation, 
or to the ſovereign, its repreſentative, It-is doubtleſs one of 
theſe, without which there can be no falutary government, and 
are therefore called rights of majeſty (Book I. 645). 
Thus the fovercign power has alone authority to make war. 
But as the different rights which conſtitute this power, originally 
reſident in the body of the nation, may be ſeparated or limited 
according to the will of the nation (Book I. & 31, 45). we are 
to ſeek the power of making war in the particular conſtitution of 
cach ſtate. The Kings of England, whoſe power is otherwiſe o 
limited, have the right of making war * and peace, I hole of 
Sweden have Joſt it. Indeed the ſplendid, but deſtructive ex- 
ploits of Charles XII. ſufficiently warranted the ſtates of the 
kingdom to reſerve to tacmfelves a right of fuch importance to 
their ſafety. 


dere freak of the right confldered in itſelf; but as a king of Engiznt 
can neither raiſe money nor compel his fuhjeas to take up arms, without dhe 
concurrence of the parliament, his riyzht of making war is only a flcager preroges 
ive, uolk the parlament ſeconds im with fupplica 
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War is either defen/ive or offen/ive, He who takes up arms to $ 5- 


repel the attacks of an enemy, carries on a defenſive war. He 
who firſt takes up arms, and attacks a nation that lived in peace 
with him, makes an offenſive war. The object of a defenſive 
war is merely ſimple; it is no other than ſelf-defence: that of 
offenſive war varies with the different affairs of the nation. But, 
in general, it relates either to the purſuit of ſome rights, or to 
afety, One nation attacks another either to obtain ſomething 
it claims, revenge an injury received, prevent what its adverſary 
js preparing to execute, or avert a danger with which it is me- 
naced by the other. I do not here ſpeak of the juſtice of war, that 
will make the ſubject of a particular chapter ; all I here propoſe 
is to vindicate, in general, the ſeveral views and intentions for 
which a nation takes up arms; intentions which may furniſh 
lawful reaſons, or unjuſt pretences; but which are at leaſt ſuſcept- 
ible of a colour ot right. I do not therefore place among the 
objects of oftentive war, conqueſts or the deſire of invading the 
property of another : ſuck a latitude, deſtitute even of pretence, 
b not the object of a formal war, but that of a robbery, which 
ve hall conſider in its proper place. 


CHA FI 
Of the Inſtruments of Mar, and of the raiſing of Troops, &c. 


their Commanders or the ſubaltern Powers in Mar. 


HE ſovereign is the real author of war, which is carried on 
lers, and, in general, all by whom the ſovereigu makes war, 
xc only inſtruments in his hands. They execute his will and 
nt their own, "The arms and all the apparatus of things uſed in 
war, are inſtruments of an inferior order. It is neceſlary with 
regard to queſtions that will occur in the ſequel, to determine 
preciſely what the particulars are belonging to war. Without 
entering here into any detail, whatever is particularly neceſlary 
in making war, is to be claſſed among the inſtruments of war; 
and things which are at all times of equal uſe, as proviſions, 
belong to peace; unleſs it be in certain particular junctures, 
when thoſe particulars appear to be abſolutely deſigned for ſup- 
porting the war. Arms of all kinds, artillery, gun-powder, 
lit-petre, and the other ingredients of which it is made, ladders, 
gedions, tools, and other implements of a ſiege; materials for 
building ſhips of war, tents, ſoldiers? clothes, &c. theſe always 
belong to war, 


As war cannot be carried on without ſoldiers, it is evident, 


that whoever has the right of making war, has alſo naturally that Of the 
right of 


: A k . l-vying 
reizn (§ 4). and is one of his prerogatives, (Book I. § 45). troops. 


of raiſing troops, The latter then belongs likewiſe to the ſove- 


The power of raiſing troops, or compoling an army, is of too 
; 7 | El cat 


in his name, and by his order. The troops, officers, ſol- Of the in- 
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great conſequence in a ſtate to be entruſted to any other than the 
ſovereign, The ſubaltern powers are not inveſted with it; the 
exerciſe it only by order or commiſſion from the ſovereign, Bu 
it is not always neceflary that they ſhould have an expreſs order 
On ſuch urgent exigencies, when there is no waiting for the 
ſupreme order, the governor of a province, or the commandant 
of a place, may raiſe troops for the defence of the city or pro- 
vince committed to their care; and this they do by virtue of 


the power tacitly given them by their commiſſion, in caſes of 


this nature. 

I fay that this important power is the appendaze of the fore. 
reign ; it makes a part of the ſupreme prerogative. But we 
have already ſeen, that thoſe rights, the aſſemblage of which con. 
ſtitute the ſovereign power, may be divided (Book I. § 31, 45, 
if the nation deſire it. It may then happen that a nation doe 
not confer on its head a right ſo dangerous to liberty as that of 
raiſing and ſupporting troops; or at lealt limits the execution, by 
making it depend on the conſent of its reprefentatives. The 
King of England, who has the right of making war, has alſo, 
indeed, that of granting commiſſions for railing troops; but be 
cannot compel any perſon to enliſt, nor, without the concur. 
rence of the parliament, keep an army on foot. 

; Every member of -a ſociety is obliged to ſerve and defend the 
Obliga= ſtate as far as he is capable. Society cannot otherwiſe be main- 
= Sm tained ; and this concurrence for the common defence is one of 

8 the principal intentions of every political aſſociation. Evcry 
man capable of carrying arms, ſhould take them up, at the fir 
order of him who has the power of making war. 

& 9. In ancient times, eſpecially in ſmall ſtates, every member, on 

Of inliſt- a declaration of war, was a foldier ; the whole community took 
a Fo of UP arms, and followed to the war. Soon aiter a choice was 
any 0 7 . . 
woops made, and armies formed of picked men, the remainder of the 
people purſuing their common occupations. At preſent the use 
of regular troops is almoſt every- where adopted, eſpecially in 
powerful ſtates. "The public authority raiſes ſoldiers, diſtributes 
them into different bodies, under the cammand of genera!s and 
other officers, and keeps them on foot as long as it thinks necel- 
ſary. As every citizen or ſubject is obliged to ſerve the ſtate, 
the ſovereign has a right, in caſe of neceflity, to enii!t whom he 
pleaſes, But he ſhould chooſe only ſuch as are proper for the 
occupation of war; and it is highly proper to take, s far 3s 
poſhble, only volunteers, who enliſt chearfully without com- 
pulſion. 
& 10. No perſon is naturally exempt from taking up arms in deſence 
"hether of the ſtate ; the obligation of every member of ſociety 0-1ng 
os the ſame, They only are excepted who are incapable of Hand- 
iptions ling arms, or ſupporting the fatigues of war, This is the 
mn car- reaſlon why old men, childcen, and women are exempted. 
arms. There are indeed women as brave and robuſt as men, but this 


not ufual; and rules muſt be general, and farmed on wat . 
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moſt commonly ſeen. Beſides, women are neceſſary for other 
ſervices in 1 and the mixture of both ſexes in armies 
would be attended with too many inconveniences, | 

A good —— ſhould, as far as poſſible, employ all the 
citizens, diſtribute the poſts and employments in ſuch manner 
that the ſtate may be the beſt ſecured in all its affairs. There- 
fore, when not compelled by neceſſity, it ſhould exempt from 
military ſervice all who are employed 1a ſtations uſeful or neceſ- 
fary to ſociety. Magiſtrates are therefore uſually excepted, their 
whole time not being too much for the adminiſtration of juſtice, 
and the maintenance of order. 

The clergy cannot naturally, and by any right, arrogate to 
themſelves a particular exemption. To defend one's country is 
an action not unworthy of the moſt ſacred hands, The canon 
law, by prohibiting eccleſiaſties from ſhedding human blood, is a 
convenient invention for ſhielding from danger thoſe who are 
often ſo eager in kindling the flame of diſcord, and exciting 
bloody wars. Indeed the reaſons alledged above in favour of the 
mag — plead alſo in behalf of that part of the clergy who are 
truly uſeful ; thoſe who teach religion govern the church, and ce- 
lebrate the public worſhip “. 

But thoſe immenſe multitudes of uſeleſs religious, who, under 
pretence of dedicating themſelves to God, in elfe give themſelves 
up to an effeminate idleneis, by what right do they pretend to a 
prerogative pernicious to the ſtate? And if the prince exempts 
them from military ſervice, does he not injure the other members, 
on whom he thus throws the whole burden? I do not pretend to 
adviſe a prince to fill his armies with monks, but gradually to di- 
miniſh a uſeleſs claſs of men, by taking from it injurious and ill- 
grounded privileges. Hiſtory mentions a martial biſhop f, 
whoſe weapon was a club, with which he knocked down the e- 
nemy, to avoid the irregularity of ſhedding their blood. It would 
de much more reaſonable if, in order to exempt the religious from 

ing arms, they were employed in laborious works for the 


relief of the ſoldiers, Many have, with zeal highly commend- 


o Formerly biſhops went to war in virtue of their fiefs, and carried with them 
their vaſſals. I he Daniſh biſhops were often very alert in a function which 
pleaſed them better than the tranquil care of their epiſcopal functions. The fa- 
mous Abſalon, bi of Roſchild, and aſterwards archbiſhop of Lunden, was the 
principal general of king Valdemar 1. And ſince the uſe of regular troops has 
put a period to this feudal ſervice, there have not been wanting ſome martial 

lates, who have aſſected to be ſeen at the head of armies, The cardinal de la 

alette, and Sourdis archbiſhop of Bourdeaux, a d in arms under the mi- 
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able, condeſcended to perform this taſk in caſes of neceſſity, 
I] could mention more than one famous ſiege, where the religi- 
ous have done good ſervice in defence of their country. When 
the Turks betieged Malta, the eccleſiaſtics, the women, the 
very Children, all, according to their reſpective ſtrength or 
ſtation, contributed to that glorious defence, which balfled all 
the attempts of the Ottoman empire. 

There is another clal(s of idle perſons, the exemption of whom 
is ſtill more culpable, I mean that uſeleſs multitude of footmen, 
who fill the houſes of the great and wealthy: a claſs who by 
their calling, corrupt themtelves by diſplaying the luxury df 
their maſter. 

$ IT. Among the Romans, while all the people ſerved alternately in 
eee war, their ſervice was gratuitous ; but when a choice is made, 
Cuarters and ſtanding armies are formed, the ſtate is to pay them: no 
perſon owing more than his quota of the public ſervice : and if 
the ordinary revenues are not ſufficient, it muſt by provided for 
by impoſts. It is juſt that they who do not ſerve ſhould pay 

their defenders. ; 

When the ſoldier is not in the field, there is a neceſſity of 
quartering him. This burden naturally falls on houſe-keepers ; 
but as it is attended with many inconveniences to the people, 
it becomes a good prince, or a wiſe and equitable government, 
to eaſe them of it as far as poſſ'ble, The King of France has 
taken care of this by building handſome and convenient barracks 
in many places for quartering the garriſon. 

| $ 12. The alylums prepared for ſoldiers and reduced officers, who 
i = r grown old in the ſervice, or whom fatigues or the enemy 
| — have rendered incapable of providing ſubſiſtence for themſelves, 
| may be conſidered as part of the military pay. The ſplendid 
| ſtructures, and the ample proviſion made in favour of invalids, 
| both in France and England, do honour to the ſovereign and the 
[| nation, which thus liberally diſcharge a ſacred debt. The care 
| of theſe unfortunate victims of war is the indiſpenſible duty of 
every ſtate, in proportion to its ability. It is contrary, not only 
to humanity, but to the ſtricteſt juſtice, that generous citizens, * 
heroes, who have ſhed their blood for the ſafety of their country, WM m 
ſhould be left to periſh with want, or unworthily forced to beg jo 
for a ſubſiſtence. The honourable maintenance of ſuch perſons 
might very properly be impoſed upon rich convents, and large ec- ef 
clebaftical benefices. Nothing can be more juſt than that thoſe ci- MI 21 
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tizens who are exempted from all the dangers of war, ſhould be- an 

ſtow part of their riches for the relief of their valiant defenders. be 

$ T2. Mercenary ſoldiers are wy 19rs voluntarily engaging to ie; 
Of merce- ſerve the ſtate for money, or a ſtipulated pay. As they owe nol ei 


nary tol- ſervice to a ſovereign, whoſe ſubjects they are not, the proſpet I no 
of advantage is their ſole motive. By — they incur the bis 
obligation of ſerving him, and the prince on his part promiſs W 4 
them conditions which are ſettled in the capitulation, Thi WM on 
capitulation * the rule and meaſure of the reſpective obliga· WM ge, 
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tions and rights of the contraCting parties, is to be religiouſly 
obſerved. The complaints of the French hiſtorians againit 
ſome Swiſs troops, which, on ſeveral occaſions, have fromerly 
refuſed to march againſt the enemy, and have even withdrawn, 
becauſe they were not paid; thefe complaints, I fay, are equally 
ridiculous and unjuſt. Why is one of the parties more ſtrongly 
bound by a capitulation than the other? if a prince fails of 
peforming what he promiſed, foreign foldiers are diſcharged from 
any farther duty to him. I own it would be upgenerous to 
forſake a prince when, by an accident, and without any fault of 
his own, he ſhould for a time be unabie, or not in a condition to 
make good his payments; circumſtances may happen when this 
inflexibility muſt be conſidered, if not ſtrictly unjuſt, at leaſt 
as very contrary to equity; but this was never the cafe of the 
Switzers. They never were known to abandon the ſervice at 
the firſt muſter after a failure of payment, and when they 
perceived the good intentions of a fSvereign labouring under a 
real inability of fatisfying them, their patience and zeal always 
ſupported then under ſuch difficulties. Henry the IVth owed 
them immenſe ſums ; yet they did not, in his greateſt neceſlities, 
abandon him : and that hero found the nation equally generous 
and brave. I here ſpeak of the Switzers, becauſe in reality 
they were often mere mercenaries, But we are not to confound 
with the troops of this kind the Switzers, who at preſent ferve 
different powers, with the permiiſion of their ſovereign, and in 
virtue of alliances ſubſiſting between thoſe powers and the 
Helvetic body, or ſome particular Canton. The latter are 
teal auxiliaries, though payed by the ſovereigns whom they ſerve. 

A great deal has been faid on the queſtion, whether the pro- 
ſeſſion of a mercenary ſoldier be lawful, or not? or whether 
individuals may for money, or any other reward, engage to ſerve 
a foreign prince in his wars? This queſtion does not to me 
appear very ditkcult to be ſolved. They who enter into ſuch 
engagements, without the expreſs or tacit confent of their ſove- 
reigns, offend againſt their duty as ſubjects. But if their ſove- 
reign leaves them at liberty to follow their inclipation for a 
military life, they are abſolutely free. Now, every free man may 
join himſelt to whatever ſociety he pleaſes, and which to him ap- 
pea:s moſt advantageous. He may make its cauſe his own, and 
eſpouſe its quarrels. He becomes in fome meaſure, at leaſt for 
a time, a member of the ſtate in the ſervice in which he engages z 
and as an officer is commonly at liberty to to quit the ſervice when 
he thinks proper, and the ſoldier at the term of his engagement; 
if therefore this ſtate embark in a war, manifeſtly unjuſt, the to- 
reigners may quit its ſervice. And this mercefary ſoldier, having 
row learnt the art of war, has rendered himſelf capable of ferving 
his country, whenever it requires his aſſiſtance. The laſt con- 
ſideration will furniſh us with an anſwer to a queſtion propoſed 
on this head: whether the ſovereign may with equity and 

indifcr 


decency permit his ſubjects to ſerve foreign powers imi- 
Df nately 
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nately for money? He may, becauſe his ſubjefAs will by this 
means learn an art, the thorough knowledge of which is both 
uſeful and neceſſary. The tranquillity, the profound pe.ce, 
which Switzerland has fo long enjoyed, in the midſt of all the 
commotions and wars which have agitated Europe; this lony 
repoſe, I fav, would ſoon become fatal to it, did not the citizens, 
by ſerving foreign princes, qualify themſelves for the operations 
of war, and ſupport their martial ſpirit, 
© 14. Mercenary ſoldiers engage themſelves, and enliſt voluntarily, 
_ The ſovereign has no right to compel foreigners ; he is not even 
obſerecd in to make uſe of artifice or ſurprize, for inducing them to engage 
liſting ſuch. in a contract, which, like all others, ſhould be founded on caudor 
and probity. 
Of enliking As the right of levying ſoldiers belongs ſolely to the nation 
in foreign (F 7.) ſo no perſon is to enliſt ſoldiers in a foreign countty, 
countries. without the permiſſion of the ſovereign, and even with this per- 
miſon none but volunteers are to be emiilted ; for the ſervice of 
their country is out of the queſtion here, and no ſovereign has a 
right to give or ſell his ſubjects to another. They who under- 
take to enliſt ſoldiers in a foreign country, without the ſove- 
reign's permiſſion ; and, in general, whoever alienates the ſub. 
jects of another, violates one of the moſt ſacred rights both of 
the prince and the ſtate. It is the crime diſtinguiſhed by the 
name of Plagiat, or man-ſtealing, and accordingly is puniſhe! 
with the utmoſt fevetity in every policied ſtate, Foreign re- 
cruiters are hanged immediately, and very juſtly, as it is not to 
be preſumed that their ſovereign ordered them to commit the 
crime; and if they did receive ſuch an order, they ought not 
to obey it: their ſovereign having no right to command what 
is contrary to the law of nature. It is not, I ſay, apprehended 
that theſe recruiters act by order of their ſovereign, and uſually 
they who have practiſed ſeduction only, are, if taken, ſeverely 
puniſhed. If they have uſed violence, and made their eſcape, 
they are claimed, and the men they carried off demanded, But 
if it appears that they acted by order, ſuch a proceeding ina 
foreign ſovereign is juſtly confidered as an injury, and as a 
ſufficient cauſe for declaring war againſt him, unleſs he con- 
| deſcends to make ſuitable reparation. 
Rs __ All foldiers, natives or foreigners, are to take an oath to ac 
of ſoldicrs, faithfully, and not deſert the ſervice, This is no more than 
what they are already obliged to, the one as ſubjects, the other 
by their engagement; but their fidelity is of fo great importance 
to the ſtate, that too many precautions cannot be taken for ren- 
dering it ſecure. Deſerters ſhould be ſeverely puniſhed, and 
the ſovereign, where he judges it neceſſary, may inflict capital 
puniſhment on them. The emiſſaries who ſollicit them to 
deſert are far more guilty than the recruiters mentioned in the 
$ 19, preceding ſection, 
Of military Good order and ſubordination, ſo uſeful in all places, are 10 


dvs where fo neceſſary-as in an army. The ſovereign ſhould exact 
ſpecißf 
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pecify and determine the functions, duties, and rights of mili- 
tary perſons, as ſoldiers, officers, commanders of parties, and 
enerals. He ſhould regulate and fix the authority of com- 
manders of all degrees, the puniſhments to be inflicted on of- 
fences, the form of trials, &c. The laws and orders relative to 
theſe ſeveral particulars form the ny code. 

Theſe regulations, the particular end of which is to maintain 
order in the troops, and to render them capable of performing 
the beſt ſervice, conſtitute what is called military diſcipline. 
This is of the laſt importance. The Switzers were the firſt 
among the modern nations that revived it. It was a good diſ- 
cipline added to the bravery of a free people, that even-in the 
infancy of the republic, produced thoſe ſignal advantages which 
aſtoniihed all Europe. Machiavel, in his Diſcourſe on Livy, 
fays, That the Switzers are the maſt.rs of al! Eurnpe in the art 
— 2 The Pruſſians have very lately thewn what may be 
expected irom a good diſcipline, and aſſiduous exercite : ſoldiers, 
collected from all quarters have, by the force of cuttom, and 
the influence of command, performed all that could be expected 
from the moſt zealous and aftectionate ſubjects. 

Every military officer, from the enſign to the general, enjoys 
the rights and authority ailigned him by the ſove eign; and the 
will of the ſovereign in this reſpect is known by his declarations 
of the nature of their reſpective functions, as expreſſed either in 
their commiſſions he confers, or the military laws, where it is 
inferred by former examples. For every man enjoying a poſt is 
preſumed to be inveſted with all the powers neceſſary for diſ- 
charging properly the ſeveral functions of his office, | 

Thus the commiſſion of a commander in chief, taken ſimple 
and unlimited, gives him an abſolute power over the army the 
right of marching it whither he thinks proper, undertaking ſuch 
operations as he ſhall find conducive to the ſervice of the ſtate, 
Kc. His power indeed is often limited; but the example of 
Marſhal Turenne ſufficiently ſhews, that when the fovereign is 
well aſſured of having made a good choice, the beft thing he can 
do jn this reſpect is to give the general an unlimited power. 
Had the operations of the duke of Marlborough depended 
on the directions of the cabimet, there is little probability that 
all his campaigns would have been crowned with ſuch diſtinguiſh- 
ed ſucceſs. 

When a governor is beſieged in the place where he commands, 
and all communication with his ſovereign cut off, that very cir- 
eumſtance confers on him the whole authority of the ſtate. 

Theſe particulars merit the utmoſt attention, as they furniſh a 
principle for determining what the ſeveral commanders in war may 
execute with a ſufficient power. Beſides the coniequences to be 
drawn from the very nature of the employments, and the general 
cuſtoms, muſt be alſo conſidered here. If it be known that the 
ofhcers of a particular nation, in a certain rank, have been con- 


ſtantly inveſted with ſuch or ſuch powers, it may reaſonably be 
1 preſumed 
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preſumed that the perſon we are engaged with, is furniſhed with 


the ſame powers. 
8 20, Whatever an inferior officer, as a commandant within his de- 
— partment, promiſes conformable to the terms of his commiſſion, 
Find te andagreeable to the power he is naturally inveſted with by his of. 


ſovereign. fice, the duties committed to his care, all this, I ſay, is, from 
the reaſons we have before given, promiſed in the name and au- 
thority of the ſovereign, he is as fully obliged to perform it as if 
he had immediately promiſed it in his own perſon. Thus a com- 
mandant capitulates for his place and for his garriton, and what he 
has promiſed the ſovereign cannot invalidate. In the late war, 
the general who commanded the French at Lintz obliged himſelf 
to march back his troops on this ſide the Rhine. Governors of 
places have often promiſed that, for a limited time, their garriſons 
ſnould not carry arms againſt the enemy with whom they ca- 
pitulated : and theſe capitulations have always been faithfully ob. 
ſerve. 
& 27, But if an inferior officer exceeds the authority of his poſt, his 
1 promiſe becomes no more than a private engagement. It is a 
rome Spon/io only, which we have already diſcuſſed (B. II. Ch. XV.) 
Find only This was the caſe of the Roman conſuls at the Furcz Caudinæ. 
themſclves. They might agree to deliver hoſtages, and that their army ſhould 
paſs under the yoke, &c. but their power did not extend to their 
making peace, as they took care to ſignify to the Samnites. 
22 If an inferior officer aſſumes an authority which he has not, and 
Of a ſubal- thus deceives the party treating with him, though an enemy, he is 
le PE abſolutely reſponſible for the damage cauſed by his deception, and 
fumes an obliged to make ſatisfaction : I ſay, were it an enemy, for the 
authority faith,of treaties is to be obſerved between enemies, as all perſons 
he has not. of virtue agree, and as we ſhall prove in the ſequel. The fove- 
reign of this fraudulent officer is to puniſh him, and oblige him to 
repair his fault. This is what the ſovercign owes to juſtice and his 
own character. - 
. Subaltern officers, by their promiſes, bind thoſe who are under 
bind their their orders, with regard to all things within the limits of their 
infcriors, poſts, and whilſt they have a right to command them; for with 
regard to ſuch particulars, an officer acts by the authority of bis 
ſovereign, and which his inferiors are bound to reſpect. Thus in 
a capitulation the governor of a place ſtipulates and promiſes for 
his garriſon, and allo for the magiſtrates and inhabitants. 
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25 10 HO EVER forms to himſelf the idea of war, conſiders 

never to be its terrible effects, its deſtructive and unhappy conſequen- 

— ces, muſt agree, that it ſhould never be undertaken without the 
r . . . 

very ſtrong ſtrongeſt reaſons. Humanity is ſhocked at a ſovereign who 

reaſons, without 
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without reaſon laviſhes the lives of his moſt faithful ſubjects, 
who expoſes his people to the havoc and miſeries of war, when 
they might enjoy an honourable and falutary peace. And if this 
imprudence, this want of love for his people, be accompanied 
with injuſtice towards thoſe he attacks, what guilt does he incur, 
or rather what a dreadful feries of crimes does he commit ? 
Beſides the misfortunes drawn on his ſubjects, for which he is ac- 
countable, he is guilty alſo of thoſe he carries amidft an innocent 
people. The ſlaughter of men, the pillage of cities, the devaſta- 
tion of provinces, are his crimes. He is reſponſible to God, 
and accountable to man, for every perſon that is killed. "The 
violences, the crimes, the various diforders attendant on the licen- 
tious tumult of arms, pollute his conſcience and blacken his ac- 
count, as he is the original author of them all. May this faint 
ſketch affect the hearts of the leaders of nations, and in military 
enterprizes ſuggeſt to them a circumſpection proportional to the 
importance of the ſubject |! M7 
Were men always rational, they would terminate conteſts 8 25. 


by the arms of reaſon only; natural juſtice and equity would 2 
be their rule or their judge. Force is but a wre:ched expedient and motives 
againſt thoſe who ſpurn at juſtice and refuſe the remonſtrances for making 
j of reaſon ; but this is the ultimate method to which a nation muſt V*** 
have recourſe, when every other proves ineffectual. It is only 
, in extremities that a juſt and wiſe nation or a good prince has re- 
F courſe to it, as we have ſhewn in the laſt chapter of the ſecond 
v Book, The reaſons which may determine us to have recourſe 
q to it are of two kinds, he one manifeit that we have a right 
f to make war when we have a lawful cauſe for it. Theſe are 


called juſtificatory reaſons, The other taken from fitneſs and 
advantage. Theſe ſhew whether it be expedient for the fove- 
reign to undertake a war, and are called mtives. 

The right of uſing force or making war, belongs to nations no 7 56. 
farther than is necellary to their defence, and the ſupport of their What is in 


rights (§ 3). Now any one attacking a nation, or violat- —— q 


of war. 


ing its perfect rights, does it an injury: from which time, and 
only from thence, this nation has a rigut to repel him, and re- 
duce the aggreſſor to reaſon. It has farth@ a right to prevent 
the injury on any appearance of it (Book II. S 50). Let us 
then ſay in general, that the foundation or cauſe of every juſt 
woe is injury, either already done or threatened. The juſtifica- 
ure reaſons of a war ſhew that an injury has been received, or 
ſo far threatened as to authorize a prevention of it by arms. It is 
however evident, that here the queſtion regards tho principal in 
the war, and not thoſe who join in it as auxiliaries. Therefore, 
in judging. whether a war be juſt, we muit contider whether he 
who undertakes it, has in fact received an injury, or whether he be 
really threatened. And to know what is to he reputed an injury; 
= the rights, properly called the rights of the nation thould 
he be known; theſe are of many kinds, and in great number, but 
ho tiey may all be referred to the two general heads of which we 
I 4 have 
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have already treated : and ſhall conſider farther in the courſe of 
this work. Whatever ſtrikes at theſe rights is an injury, and a 
Juſt cauſe of war. 

The immediate conſequence of the premiſes is, that a nation 
taking arms when it has received no injury, nor is threatened 
with any, makes an unjuſt war. That nation to which an injury 
has been done, or is preparing to be done, has alone a juſt cauſe 
for making war. | 

From the ſame principle we ſhall likewiſe infer the juſt and 
lawful ſcope of wy” war, which is, to to revenge or prevent in- 
fury. To revenge ſignifies here to proſecute the reparation of 
an injury, if it be of a nature to be repaired ; or if the evil be ir- 
reparable, to obtain a juſt ſatisfaction; or, if requiſite, to puniſh 
the offender, with a view of providing for our future ſafety. To 
all this we are authoriſed by the right of ſafety. (Book II. 5 
49—52). Therefore we may ſet down this wiggle end as the dil- 
tinguiſhing characteriſtic of a lawful war. 1. To recover what 
belongs or is due to us. 2. To provide for our future ſafety by 
puniſhing the aggreſſor or offender. 3. To defend ourſelves bh 
an injury by repelling an unjuſt violence. The two firſt are the 
objects of an offenſive, the third that of a defenſive war. Ca- 
millus, when he was going to attack the Gauls, conciſely repre» 
ſented to his ſoldiers all the cauſes which can juſtify a war : Omnia 
que defendi, repetique et ulciſci fas 65 ®, 

As nations or leaders are not only to make juſtice the rule of 
their conduct, but alſo to regulate it for the good of the ſtate; 
ſo decent and commendable motives muſt concur with the juſtifi- 
cative reaſons, that they ſhould undertake a war. 

Theſe reaſons ſhew that a ſovereign has a right to take up 
arms, that he has juſt cauſe for it. The proper motives ſhew 
that in the preſent caſe it is proper and expedient to make ule of 
his right, Theſe relate to prudence as the juſtificative reaſons 
belong to juſtice, | 

1 call decent and commendable motives thoſe derived from the 
good of the ſtate, from the ſafety and common advantage of the 
citizens. They ate inſeparable from the juſtificative reaſons, « 
breach of juſtice being never truly advantageous. An unjul 
war may for a time inrich a nation, and inlarge its frontiers, 
but it thereby becomes odious to other nations, and is in dange- 
of being oppreſſed by them. Beſides, do opulence and extent d 
dominion always conſtitute the happineſs of ſtates? Amidlt the 
multitude of in{tances which offer themſelves here, I ſhall con- 
fine myſelf to the Romans, The Roman republic ruined itle! 
by its triumphs, the excels of its conqueſts and power. Rome, 
the miſtreſs of the world, when enſlaved by tyrants, and oppreſle 
by a military government, had reaſon to deplore the ſucceſs of it 
arms, and to look back with regret on thoſe happy times when 


* Tit. Liv. Lib. IX. Cap. XLIX. 
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its power did not reach beyond Italy, or even when its dominion 
was almoſt confined within the circuit of its walls, 
The unjuſt motives are all ſuch as have no tendency to produce 
the good of the ſtate, which, inſtead of being drawn from that 
ſource, are ſuggeſted by the violence of paſſions. duch are 
the arrogant deſire of command, the oſtentation of power, the 
thirſt of riches, the avidity of conqueſt, hatred, and revenge. 
The whole right of the nation, and conſequently of the ſove- 


$ 31. 


reign, proceeds from the good of the ſtate, and by this rule it is OI war 
ohe meaſured, I he obligation of promoting and maintaining ſubjeRt is 

the true good of the ſociety, and of the ftate, gives the nation the lawful, and 
right of taking up arms againſt him who threatens, or who at- the motives 


tacks this valuable enjoyment. But if a natio1, on an injury 
done it, is induced to take up arms, not by the neceſſity of pro- 
curing a * — reparation, but by an unjuſt motive, it x rk. its 
ght. Ihe injuſtice of the motive diſgraces its quarrel, which 
— had been juſt: war is not made for the primary lawful 
cauſe which the nation had to engage in it, that cauſe is now no 
more than the pretence. As to the ſovereign ia particular, the 
head of the nation, what right has he to expoſe the ſafety of the 
ſtate, with the lives and fortunes of the citizens, to gratify his 
ons? The ſupreme power is committed to him, only for the 
of the nation, and he is to exerciſe it for no other end; it 
1s the limit preſcribed to the very leaſt of his meaſures, and ſhall 
he take the moſt important and the moſt dangerous from motives 
foreign or contrary to this great end! Yet nothing is more com- 
mon than ſuch a deſtructive inverſion of views, and it is remark- 
able, that on this account, the judicious Polybius terms Cauſes & 
of the war, the motives on which it was undertaken, and 
Pretences + the juſtificative reaſons alledged in defence of it. 
Thus, ſays he, the cauſe of the war of the Greeks againſt the 
Perſians was the trial that had been made of their weakneſs, and 
Philip, or Alexander after him, took for pretences the defire of 
wenging injuries, which Greece had ſo often received, and of 
providing for its future ſafety. 

Let us however have a better opinion of nations and their lea- 
ders; there are juſt cauſes of war, real juſtificative reaſons; 
and why ſhould there not be ſovereigns who ſincerely conſider 
them as their warrant, when they have beſides reaſonable mo- 
tives for taking up arms. We ſhall therefore call pretences the 
reaſons alledged as juſtificati ve, and which have only the appear- 
ance of ſuch, and are abſolutely void even of the leaſt foundation, 
The name of pretences may likewiſe be given to reafons true in 
themſelves, but which not being of ſufficient importance for 
undertaking a war, are made uſe of only to cover ambitious 
views, or . other faulty motive. Such was the complaint of 
the Czar Peter I. that at his paſſing through Riga, iufficient 
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honours had not been paid him. His other reaſon for declari 
war againſt Sweden I ſhall here omit. 

Pretences are at leaſt a homage which unjuſt men pay to juſ. 
tice, He who covers himſelf with them ſhews ſtill ſome remains 
of modeſty. He does not openly trample on what is molt (acre 
in human ſociety ; he tacitly acknowledges that a flagrant injuſ. 
tice deſerves the indignation of all mankind. 7 

8 33. Whoever undertakes a war, merely from motives of ad. 


Y 


Of war vantage, without juſtificative reaſons, acts without any right, 


undertaken . . : S . 8 
merely for and his war is unjuſt, He who with ju!t cauſe of taking 


advantage. arms ſhall yet begin a war only from views of intereſt, can. 
not indeed be charged with injuſtice, but he betrays vicious 
diſpoſitions ; his conduct is reprehenſible and ſullied by the bd. 
neſs of his motives. War is fo dreadful a ſcourge that noth:;-» 
leis than manifeſt injuſtice, joined to a kind of neceſſity, can 
authorize it, render it commendable, or at leaſt exempt us from 
blame and reproach. 
$ 34- Nations which are always ready to take arms on any proſpect 
= Lins of advantage, are lawleſs robbers : but they who ſeem to delight 
= l 8 
war with- in the ravages of war, who ſpread it on all ſides, without any 
out reaſon other motives than their ferocity, are monſters unworthy the 
and ar ra- name of men. They ſhould be conſidered as the enemies of 
— mankind, in the ſame manner as in civil ſociety. Aſlaflins and 
incendiaries by profeſſion, are not only guilty in reſpect of the 
particular victims of their violences, but likewiſe of the tate 
to which they are declared enemies. All nations have a rigit 
to join in puniſhing, ſuppreſſing, and even exterminating theſe 
ſavages. Such were the Germans, mentioned by Tacitus, ſuch 
thoſe barbarians who deſtroyed the Roman empire. Nor was it 
till a long time after their being converted to Chriſtianity that this 
ferocity wore off : ſuch — hoon the Turks and other 'T artars, 
Genghiſkan, Timur-Bec, or Tamerlane, who, like Attila, were 
ſcourges of Providence, and who made war only for the luſt of 
making it. Such are in the poliſhed ages, and among the moſt 
civilized nations thoſe ſuppoſed heroes, whoſe ſupreme delight is 
a battle, and who make war from inclination purely, without 
| any love to their country, | 
1 5755 A defenſive war is juſt when made againſt an unjuſt aggreſlor, 
det. This requires no proofs. Self-defence againſt unjuſt violence is 
war is juſt not only a right, but the duty of a nation, and one of its moſt 
or unjuſt. ſacred duties; but if an enemy making an offenſive war has 
right on his fide, force cannot juſtly be oppoſed to him, as the 
defence then becomes unjuſt. For the enemy makes uſe only 
of his right. He took up arms to procure himſelf a juſt fatisfac- 
tion, which was denied him; and to reſiſt a perſon in the uſing 
his right, is a piece of injuſtice, 

5 36. All that remains to be done in ſuch a caſe is to offer the inva- 
der a juit ſatisfaction. If he will not accept it, a nation gains 
come juſt this great advantage of having turned the balance of juſtice on its 

ainſt an fide, and his hoſtilities being rendered unjuſt, as having no lon- 

enlive ger 


1 O W aL 


jul. WM the allies of Rome; when they became ſenſible of their miſbe- 
nains Nuriour, they offered full reparation for the damages, with eve 

ired ¶ xſonable ſatisfaction; but all their ſubmiſſions could not — 
nu. Noe Romans; on which Caius Pontius, general of the Samnites, 
| kid to his men, “ Since the Romans are abſolutely determined on 
ad- the war, neceſſity juſtifies it on our fide ; arms become juſt 
(and ſacred to thoſe who have no other reſource.” Juſtum git 
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; any foundation, may very juſtly be oppoſed, The Samnites, war, which 
aſtigated by the ambition of their chiefs, had ravaged the lands "hg was 


ng m, quibus neceſſarium; et pia arma, quibus nulla niſi in armis 

a nguitur ſpes &. ; 

10u3 For in order to eſtimate the juſtice of an offenſive war, the A. 37- 
ow an 


Dade nature of the ſubject for which a nation takes up arms mult be oftenſive 


01 bereſore the matter in diſpute be evidently juſt, as the recovery 
of property, the uſe of aſſerting an inconteſtible right, and the 


ect obtaining a juſt ſatisfaction for a manifeſt injury, where — 
2"t if cannot be obtained otherwiſe than by force of arms; an offenſive 


r is lawful. Two things are therefore neceſſary to render it 
the juſt, firſt, a right to be aſſerted; that is, that the demand made 
a another nation be important and well-grounded. 2. That 
nd this reaſonable demand cannot be —. otherwiſe than by 
de force of arms. Neceſſity alone warrants the uſe of force. It is a dan- 
te tous and terrible reſource, Nature, the common parent of man- 
ps ind, allows of it only in extremity, and when all others fail. It is 
„ WW doing wrong to a nation to make ule of violence againſt it, before 
know whether it be diſpoſed to do us juſtice, or to refuſe it. 


They who without trying pacific meaſures, on the leaſt motive 
un to arms, ſufficiently ſhew that juſtihcative reaſons, in their 
" WH mouths, are only pretences; they eagerly ſeize the opportunity 
o indulging their paſſions, and of gratifying their ambition, un- 
er ſome colour of right. 
| In a doubtful cauſe, when the rights are uncertain, obſcure, 
ua litigious, all that can be reaſonably required is, that the queſ- 
© IF tion be diſcuſſed. (Book II. § 331). And if it be impoſlible 

fully to ciear it up, let the conteſt be terminated by an equi- 
table treaty. It one of the parties ſhould reject theſe pacific 
' WH neafures of accommodation, the other is empowered to take up 
| arns for reducing him to an agreement. And we mult obſerve, 
| that war does not decide the queſtion ; victory only compels the 
vanquiſhed to ſubſcribe to a treaty for terminating the difference. 
It is an error no leſs abſurd than pernicious, to ſay, that war. is 
to decide controverſies between thoſe who, as is the caſe of na- 
tions, acknowledge no judge. It is force and prudence, rather 
than right, which victory uſually declares for. It would be a 
dad rule of deciſion, but it is an effectual way of compeiling 
him who reſiſts the forms of juſtice ; and it becomes juſt in the 


Tit. Liv. Lid. XI. init. 


hands 


"7 Wt coniidered. A nation ſhould be thoroughly aſſured of its war is juſt 


cn Wright before it proceeds to aſſert it in ſo terrible a manner, If in an evi- 
P dent cauſe. 


§ 28. 
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hands of a prince who uſes it ſeaſonably, with diſcretion, and f; 

a lawful cauſe. 
$ 39. War cannot be juſt on hoth ſides ; one claims 2 right, the 
— pot other diſputes 'it ; one complains of a wrong, the other deniz; 


on both any injury to be done. They are two perſons diſputing on the 


ſides. truth of a propoſition, and it is impoſſible that two contrary ſeg. 
timents ſhould be true at the ſame time. 
$ 40. It may however happen, that both the contending parties ad 
Sometimes 


reputed Tap , , , f 
4 fide is in the right. Nations then being equal and independent. 


(Book II. F 36. and Prelim. § 18, 19), ſo as not to claim 4 
right of judgment over each other; it fou, that in every caſe 
ſuſceptible of doubt, the arms of the two partics at war are to be 
accounted equally lawful, at leaſt as to external effects, and til 
the deciſion of the cauſe. This does not hinder other nation; 
from judging it for themſelves, for knowing what they have 10 
do, and aſſiſting that nation which ſhall appear to have right cn 
its ſide; neither does this effect of the independency of the m- 
tions diſculpate the author of an unjuſt war. But if he adds on 
the confequence of an invincible ignorance or error, the injuſtice 
of his arms is not to be imputed to him. 
$ 41. When an offenſive war has for its object the puniſhment of a 
4 war un- nation, like every other war, it is to be founded on right and 
puniſha neceſſity. 1. On right; an injury muſt have been actually re- 
nation. ceived. Injury alone being a juſt cauſe of war ($ 26); the 
reparation of it may be lawtully proſecuted, or if by its nature it 
be irreparable, which is the cafe when puniſhment is to be ad- 
mitted, a nation is authorized to provide for its own ſafety, and 
even for that of all other nations, by inflicting on the offender a 
penalty capable of correcting him, and m_ as an example. 
2. Neceſſity is to juſtify a war of this kind ; I mean, that to be 
lawful, it muſt be the only way left for obtaining a juſt ſatis- 
faction, which implies a reaſonable ſecurity for the time to 
come. If this complete ſatisfaction be offered, or if it may be 
obtained without a war, the injury is obliterated, and the right of 
ſurety no longer authorizes the proſecution of revenge (Bov I. 
§ 4%, 52). The nation in fault is to ſubmit to a penalty 
which it has deſerved, and ſuffer it by way of ſatisfaction, yet a9 
way obliged to give itſelf up to the diſcretion of an incenſed 
enemy. Therefore, when attacked, it is to make a tender ot 
ſatisfaction, aſk what penalty is required, and if no explicit an- 
ſwer be given, or the enemy is for impoſing a diſproportionat? 
penalty, it then acquires a right of reſiſting, and defence be- 
comes lawful, It is alſo manifeſt that the party offended has 
alone à right of puniſhing independent perſons : we ſhall not 
here repeat what we have faid elſewhere (Book II. 7), « 
the dangerous error, ot extravagant pretence of thoſe who al- 
ſume a right of puniſhing an independent nation for faults 
which do not concern them ; who extravagantly ſetting up tor 
d-fed-rs of the cauſe of God, take on themiclves to punith the 
| depravation 


with candor, and in a doubtful cauſe, it is ſtill uncertain which | 
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depravation of manners, or the irreligion of a people, not com- 
mitted to their ſuperintendency. 

Here a very celebrated queſtion, and of the higheſt impor- 8 45. 
tance, offers itſelf. It is aſxed, whether the aggrandizement of þ wc 
z neighbouring power by which a nation fears it may one day be — — 
oppreſſed, be a ſufficient reaſon for making war againſt it ? of a neigh- 
Whether juſtice allows of taking arms for oppoſing its aggran- Pouring 
dizement, or for weakening ir, only w'th a view of ſecuring 3 
ourſelves from thoſe dangers, which the weak have generally too war againſt 
much cauſe to dread trom an overgrown power. To the major- 
ity of politicians this queſtion is no problem; it is more intri- 
cate and perplexing to thoſe who to prudence would conſtantly 
unite juſtice, | 

On one hand a ſtate which increaſes its powet. by all the me- 
thods of good government, does no more than What is com- 
mendable; it fulfils its duties towards itſelf, without any of- 
fending againſt thoſe due to others. The ſovereign, who by 
inheritance, by a tree choice, or ſome other juſt and decent way, 

'oins new provinces, and entire kingdoms, to his dominions, 
only makes uſe of his right, without injuring others. How 
then ſhould it be lawful to attack a ſtate which for its aggran- 
dizement makes uſe of lawful means. Nothing leſs than an in- 
jury, or being manifeſtly threatened with it, can be a juſt ſubject 
for war (F 26, 27). On the other hand, an unhappy but 
conſtant experience, too much ſhews that ſuperior powers ſel- 
dom fail of moleſting their neighbours, of oppreſſing them, and 
when an opportunity ofters, and they can do it with impunity, 
they ſeldom ſtick at totally ſubduing them. Europe was on the 
point of falling into ſervitude for want of a timely oppoſition to 
the growing fortune of Charles V. Is the danger to be waited 
for ? Is the ſtorm, which might be diſperſed at its riſing, to be 
permitted to increaſe ? Are we to allow of the aggrandizement of 
a neighbour, and quietly wait till he is diſpoſed to enſlave us? 
Will it be a time for defending ourſelves when we are deprived 
of the means ? Prudence is a duty belonging to all men, and 
very particularly to the heads of nations, as charged with the 
lafety of a whole people. Let us endeavour to ſolve this mo- 
mentous queſtion, agreeably to the ſacred principle of the law of 
nature and nations. It will be ſeen that they do not lead to 
weak ſamples, and that it is an invariable truth, that juſtice is 
inſeparable from ſome policy. | ' 

And firſt, let us obſerve that prudence, which is a neceſſary $43 4 
quality for ſovereigns, will never adviſe the uſe of unlawful of itſelf. it 
means towards a juſt and praiſe-worthy end. Let not the ſafety cannot give 
of the people, that ſupreme law of the ſtate, be objected here; right. 
for this very ſafety of the people, the common ſafety of 
nations, interdicts the uſe of means contrary to juſtice and pro- 
bity, Why are certain means unlawful? If we cloſely conſider 
the point, if we trace it to its firſt principles, we ſhall ſee that it 
is purely becauſe the introduction of them would be pernicious 

| to 
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to human ſociety, and of ill conſequence to all nations. % 
particularly what we have ſaid concerning juſtice (Book II. 
Ch. V.). It is therefore for the intereſt and even ſafety of na. 
tions, to account it a ſacred maxim, that the end dees not lesi. 
timate the means. And war being allowable only to revenge an 
injury received, or to avert an impending danger, (F 26.) 
it is a facred principle of the law of nations, that an increaſe 6 
power does not alone and of itſelf give any one a right to take 
arms for oppoſing it. 

No injury has been received from this power. This the 
queſtion ſuppoſes, therefore to authorize a nation's running to 
arms, it muſt have very ſolid grounds to believe that itſelf is threat. 
ened. Now power alone does not threaten an injury: there muſt be 
likewiſe the will. It is very unhappy for mankind that the wil 
of oppreſſing may be almoſt always ſuppoſed, where there is: 
power of oppreſſing with impunity. But theſe two things are 
not abſolutely inſeparable : and all the right which their ordinary 
or frequent union gives, is to take the firſt appearances for 3 
ſufficient indication. Whenever a ſtate has given ſigns of in. 
uftice, rapacity, pride, ambition, or of an imperious thirſt of rule; 


it becomes a ſuſpicious neighbour to be guarded againſt : and at 


a juncture when it is on the point of receiving a formidable aus. 
mentation of power, ſecurities may be aſked, and on its making 
any difficulty to give them, its deſigns may be prevented by 
force of arms. I he intereſts of nations are of a very different 
importance from thoſe of individuals: the ſovereign is not to be 
indolent or lazy in the care of them, or from nobleneſs of mind 
and generolity to wave his ſuſpicions. The whole of a nation 
lies at ſtake when it has a neighbour powerful and ambitious, 
As men are under a neceſſity of regulating themſelves generally 
by probabilities, theſe probabilities claim their attention in pro- 
portion to the importance of the ſubje& ; and, to make uſe of: 
geometrical expreſſion, their right of obviating a danger is in a 
compound ratio of the degree of appearance, and of the greatne' 
of the evil threatened, If the queſtion be of an evil cally 
ſupportable, of a flender loſs, matters are not to be hurriec; 
there is no great danger in delaying our oppoſition to it, til 
there is a certainty of our being threatened. But if the ſafety of 
the tate lies at ſtake, we cannot exceed in precaution and fore- 
light. Are we to delay the averting of our ruin ti!l it is become 
inevitable? If the appearances are ſo eaſily credited, it is the 
fault of their neighbour, who has betrayed his ambition by ſeveral 
indications. If Charles the ſecond, king of Spain, inſtead of ſet- 
fling the ſucceſſion on the duke of Anjou, had appointed for his 
heir Lewis XIV. himſelf; to have inactively ſuffered the union 
of the monarchy of Spain with that of France, would, according 
to all the rules of human foreſight, have been nothing leſs than 
to deliver up all Europe to ſervitude, or at leaſt to bring it into 
the moſt critical and precarious ſituation. But how? if two in- 


dependent nations think fit to unite, ſo as afterwards to form 
3 one 
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one joint empire, have they not a right to it? What juſt oppo- 
{tion can be offered againſt it? I anſwer, they have a right to ſuch 
an union, provided it be not with views detrimental to others. 
Now, if each of theſe nations be abſtractly able to govern, ſup- 

rt, and defend itſelf againſt inſult and oppreſſion, it is to be rea- 
ſonably preſumed that the intention of their coaleſcence is to give 
law to their neighbours. And on occaſion, where it is impoſhble, 
or too dangerous to wait for an abſolute certainty, we may juſtly 
{on a reaſonable preſumption. If a ſtranger preſents his piece at 
mein a wood, I am not yet certain that he intends to kill me ; but 
hall I, in order to be convinced of his deſign, allow him time to 
fre? What reaſonable caſuiſt will deny me a right of preventing 
him? But preſumption becomes nearly equal to a certainty, if 
the prince, who is on the point of riſing to an enormous power, 
has already manifeſted an unlimited pride and inſatiable ambition. 
In the preceding ſuppoſition, who could have adviſed the powers 
of Europe to ſuffer ſuch a formidable augmentation of the great 

wer of Lewis XIV.? Too certain of the uſe he would have 
made of it, they would have joined in oppoſing it, and in this 
their ſafety warranted them. To ſay that they ſhould have al- 
lowed him time to ſettle his dominion over Spain, to conſolidate 
the union of the two monarchies, and, to avoid doing him wrong, 
they ſhould have peaceably waited till he oppreſſed them; is not 
this depriving men of the right of governing themſelves by the 
rules of prudence, of following probability? Would it not be to 
preclude from them the liberty of providing for their ſafety, be- 
cauſe they have not a mathematical demonſtration of its being 
in danger? It would have been in vain to preach ſuch a doctrine. 
The principal ſovereigns of Europe, habituated by the admini- 
fration of Louvois, to dread the views and power of Louis XIV. 
carried their ſuſpicions ſo tar, that they would not ſuffer a prince 
of the houſe of France to fit on the throne of Spain, though he 
had been invited to it by the nation, conformably to the will of 
ts laſt ſovereign. However he aſcended it, notwithſtanding the 
efforts of all thoſe who were ſo very much afraid of his elevation, 
and it has fince appeared that their policy was too ſuſpicious. 

It is ſtill eaſier to prove, that ſhould this formidable power 
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any unjuſt and ambitious diſpoſitions by doing the leaſt Another 
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caſe more 


injuſtice to another, every nation may avail themſelves of the 
occaſion, and join their forces to thoſe of the party injured, in 
order to reduce that ambitious power, and difable it from fo 
eaſily oppreſſing its neighbours, or keeping them in continual awe 
and fear. For an injury gives a nation a right to provide for its 
future ſafety, by taking away from the violater the means of op- 
preſſion. It is lawful and even praiſe-worthy to affiſt thoſe who 
are oppreſſed, or unjuſtly attacked. 


This, I hope, will filence the politicians, and leave them no juſt | 


cauſe to fear that the exact obſervance of juſtice leads to inſult and 
lavery. Perhaps there is not an inſtance of a ſtate's receiving oy 
remarkable increment of power, without giving others juſt cauſe 
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of complaint. If all the nations intereſted are watchful and alert 
in oppoling it, they will have nothing to fear. The empercy 
Charles V. in order to reduce the princes of the empire under his 
authority, laid hold of the pretence of religion, and if, by making, 
right uſe of his victory over the elector of Saxony, he had accom. 
pliſhed this vaſt deſign, the liberties of Europe would have been 
endangered. It was therefore with very good reaſon, that France 
aſſiſted the proteſtants of Germany, for, beſides the calls of its own 
ſafety, juſtice warranted the procedure. When the ſame prince 
ſeized on the duchy of Milan, it became the powers of Europe to 
aſſiſt France in difouting it with him, and to take advantage of the 
opportunity for curtailing his power. Had they prudently availe 
themſelves of the juſt cauſes, which he ſoon gave them to form x 
league againſt him, it would have ſaved themſelves the ſubſequent 
anxieties for their tottering liberty. 

46. 5 But ſuppoſing that this powerful ſtate obſerves an unexception. 
lowable able juſtice and circumſpection, are its progreſſes to be looked on 
means of With an eye of indifference? And ſhall the nations, as tranquil 
defence ſpectators of the rapid augmentations of its power, imprudently 
— give themſelves up to ſuch deſigns as incidents may inſpire? 
power. oubtleſs no. In a matter of ſo great importance, ſupineneß 

would be unpardorable.. The example of the Romans is a good 
leſſon for all princes. Had the molt powerful ſtates of theſe times 
confederated together for keeping a watchful eye on the enter- 
prizes of Rome, and checking its incroachments, they would net 
ſucceſſively have fallen into ſervitude. But force of arms is net 
the only expedient by which we may guard againſt a formidable 
power. There are others more mild and tranquil, ſuch as ate 
always lawful : the moſt effectual is a confederacy of other fove- 
reigns leſs powerful, the junction of whoſe forces is a balance 
againſt the power which gives them umbrage. If they are fim 
and faithful in their alliance, their union will prove the fafcty of 
each. 
They may alſo mutually favour each other, excluſively of bim 
whom they . and by allowing various advantages to the ſubjecꝭ 
of allies, eſpecially in trade, and denying them to thoſe of that dan- 
gerous power, they will augment their own ſtrength, and diminifa 
that of the latter, without its having any cauſe of complaint; 
every one being at liberty to diſpoſe of their favours and in- 
dulgencies. ä 
8 45, | forms a political ſyſtem, a body, where the whole 5 
Of 2 connected by the relations and different intereſts of nations inha- 
a. biting this part of the world. It is not as anciently, a confuſed 
| heap of detached pieces, each of which thought itſelf very little 
concerned in the fate of others, and ſeldom regarded things ich 
did not immediately relate to it, The continual attention of ſove- 
reigns to what is on the carpet, the conſtant reſidence of mini- 
ters, and the perpetual negotiations, make Europe a kind of a fe- 
public, the members of which, though independent, unite, througb 
_ the ties of common intereſt, for the maintenance of * 
erty- 
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liberty. Hence aroſe that famous ſcheme of the political equili- 
brium or balance of power; by which is underſtood ſuch a diſpo- 
ſition of things as no power is able abſolutely to predominate, or 
to preſcribe ſaws to others. 

The ſureſt means for conſerving this equilibrium would be, that 
no power ſhould be much ſuperior to the others; that all, or at 
leaſt the greater part, ſhould be nearly equal in force. This pro- 
je& is attributed to Henry IV. but there was no executing it 
without injuſtice and violence. Beſides, had equality been eſta- 
bliſhed, how could it always be ſupported by lawful means? 
Commerce, induſtry, military virtues, would ſoon put an end to 
it, The right of inheriting ſovereignties, even in favour of wo- 
men and their deſcendants, ſo abſurdly ſettled, yet if ſettled, would 
overthrow this ſyſtem. It is more natural, eaſy, and juſt, to 
have recourſe to the means juſt mentioned, of forming confedera- 
cies for making head againſt the moſt powerful, and hindering 
him from dictating law. 

This is now obſerved by the ſovereigns of Europe. They 
conſider the two principal powers, which on that very account 
are naturally rivals, as deſtined to be checks on each other, and 
unite with the weakeſt, like ſo many weights thrown into the 
lighteſt ſcale, for keeping one in equilibrium with the other. The 
houſe of Auſtria has long been the preponderating power, and at 
preſent France is ſo in her turn. England, the opulence and fleets 
of which have a very great influence, without alarming any ſtate 
with regard to its liberty, becauſe this power ſeems cured of the 


ſpririt of conqueſt : England, I fay, has the glory of holding this 


political balance. It is watchful to keep it in equilibrium, which 
is really a very juſt and wiſe policy, and will ever be highly valu- 
able, whilſt the means it makes uſe of are only alliances, confedera- 
cies, and others equally lawful. 

Contederacies would be a ſure way of preſerving the equilibri- 
um, and ſupporting the liberty of nations, did all princes tho- 
roughly os their truc intereſts, and regulate all their ſteps 
for the good of the ſtate. But great powers are too ſucceſsful in 
gaining over partizans and allies, who blindly ſurrender themſelves 
to their views, Dazzled by the luſtre of a preſent advantage, ſe- 
duced by their avarice, deceived by wicked miniſters, how many 
princes become the tools of a power, which one day mzy ſwallow 
up either themſelves or their ſucceſſors! Thus the ſafeſt way, 
when a favourable opportunity offers, and it can be done with 
Juſtice, is to weaken him who infringes upon the equilibrium, 
and by every honeſt method hinder bis acquiring too formidable a 
degree of power. For this purpoſe, the intereſted nations ſhould 
be eſpecially attentive not to ſuffer him to aggrandize himſelf by 
arms, and this they may always do with juſtice. For if this prince 
makes an unjuſt war, every one has a right to ſuccour t he op- 
preſſed, If he makes a juſt war, neutral nations may interfere as 
mediators for an accommodation; induce the wea'er fide to 
offer a juſt ſatisfaction with * terms, and not permit it to 
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fall under the weight of the conqueror On the offer of equitable 
conditions to the prince who makes even the moſt juſt war, he 


has all that he can demand. The ere of his cauſe, as we ſhall 


ſoon ſee, never gives him a right of abſolutely ſubduing his enemy, 
un!:{s when this extremity becomes neceſſary to his ſafety, or in 
the want of any other means of indemnifying him for the Injury he 
has received. Now, this is not the caſe here, as the interpoling 
nations can in another manner procure him a jult ſatisfaction, and 
aſſurance of ſafety. 

In fine, ſhould this formidable po. ver plainly entertain defigns 
of opproſſion and conqueſt, ſnould it betray its views by prepara. 
tives or other motions, the neighbouring nations have an unqueſ- 
tionable right to prevent it. And if the fate of war declares on 
their ſide, a farther right to make uſe of this happy opportunity for 
weakening and reducing a power too Contrary to the equilibrium, 
anc dangerous to the common liberty. 

Lais right of nations is ſtill more evident againſt a ſovereign, 
who from a precipitat-* order of running to arms without reaſons, 
or even ſo much as plautible pretences, is centinually diſturbiag 
the public tranquillity. 

This leads us to a particular queſtion nearly allied to the former, 
When a ncighbour in the midit of a protound peace builds for- 
treſſes on our frontier, equips a fleet, augments his troops, aſſein- 
bles a powerful ariy, fills his magazines; in a word, when he 
makes preparations ror war; are we allowed to attack him for 
preventing the dung r with which we really think ourſelves threat- 
ened? The anſwer greatly depends on the manners and temper 
of this neighbour. The reafons of theſe preparations muſt be 
aſked ; and he obliged to explain himſelf. his is the way of 
proceeding in Europe; and if his fincerity and good faith be juitly 
ſuſpected, ſecurities may be required of him; and his refuſal would 
be a ſufficient indication of ill deſigns, and a juſt reafon for pre- 
venting them; but if this ſovereign has never given any ſigus of 
baſeneſs and pertidy, and efpecially if at that time there is no dit- 
pute ſubſiſting between him and us, why ſhould we not quietly reſt 
on his word, only taking the precaution, which prudence renders 
indiſpenſible? We are not without reaſon to think him capable 
of bringing ſuch infamy on himſelf, as to add perfidy to violence. 
Whilſt he has not rendered his faith ſuſpicious, we have no right 
to require any other ſecurity from him. 

However, if a ſovereign continues to keep up an extraordinary 
force in profound peace, his neighbours cannot entirely rely on his 
word : prudence requires that they ſhould keep themſelves on their 
guard; and however certain they may be of the good faith of a 
prince, unforeſeen differences may intervene and ſhall they leave 
him the advantage of being provided at that juncture with a-nu- 
merous and we!l-diſciplined army, while they themſelves can 
have only ne levies to oppoſe it? Unqueſtionably, no. T his 
would be almoſt to give themſelves up to his diſcretion. They 
are then under the neceſſity of following his example, and main- 

ih taining 


;. Ul. Cb. IV. OF THE DECLARATION, &. 


taining a large army; and what a burthen is this to a ſtate ? 
Formerly, and without going any farther back than the lait cen- 
tury, it was a general article in treaties of peace, that a!l parties 
ſhould diſband their troops. If in full peace a prince was for main- 
taining any conſiderable number of forces, his neigubours con- 
certed meaſures, formed leagues againſt him, and obliged him to 
deſiſt from his military proceedings, and reduce his forces to the 
numbers ſtipulated. A moſt ſalutary cuſtom, though for ſome 
time paſt unhappily fallen into neglect. Ihe keeping up of numer- 
ous armies at all times is deſtructive of agriculture, puts a ſtop to 
population, and mult neceſſarily deſtroy the liberty of thoſe people 
by whom they are maintained. Happy England! whoſe ſituation 
exempts it from any conſiderable charge in keeping of the inſtru- 
ments of deſpotiſm. Happy Switzerland ! while by continuing 
carefully to exerciſe the militia, it keeps itſelf in a condition to re- 
pel any foreign enemies, and does not maintain in idleneſe, ſoldiers 
who may one day overthrow the public liberty, and even bid defi- 
ance to the lawful authority of the ſovereign, Of this the Roman 
legions were a fignal inſtance. This happy method of x tree 
republic, the cuſtom of training up all the citizens to the art of war, 
renders the ſtate reſpectable abroad, and ſaves it from a very per- 
nicious defect at home. It would not have failed of being every- 
where imitated, had the public good been every-where the only 
view. Thus have we laid down the general principles for eſti- 
mating the juſtice of a war. They who are thoroughly acquainted 
with the principles, and have jutt ideas of the rights of nations, 
will eaſily apply the rules to particular caſes. 


. 2 
Of the Declaration of II ar, and of Mur in Farms 
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T HE right of making war belongs to nations only as a remedy $ er. 
againſt injuſtice : it ariſes from an unhappy neceſſity. I his Declaration 


+} war. 


remedy is ſo dreagtul in its effects, fo deſtructive to mankin\J,\....vity 


ſo full of trouble to the ſtate making uſe of it, that unquel- thercol. 


tionably the law of nature allows of it only at the utmoſt ex- 
tremity z that is, when it appears that juſtice cannot take place by 
any other expedient. It is demonſtrated in the foregoing chapter, 
that, to take arms lawfully, 1. "That we have juſt cauſe of com- 
plaint, 2. That a reaſonable ſatisfaction has been denied us. 3. 
When the head of a nation, as we have obſerved, has maturely 
eonſide red whether it be for the good of the ſtate to proſecute his 
right by force of arms. But tneſe are not ſufficient; as it is pol- 
ſible that the preſent ſear of our arms may make an impreſſion on 
the mind of an adverſary, and induce him to do us juſtice, We 
owe this farther cezard to humanity, and etpecialiy to the lives and 
tranquillity of the ſubjects, to declare to this unjuſt nation, or its 
chief, that we at lengta are going to have recourle to the laſt re- 

CU 2 medy, 
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medy, and make uſe of open force, for bringing him to reaſon. The 4 
is called declaring war. All this is included in the Roman manner Wl F. 
of proceeding, regulated in their Fecia/law. They firſt ſent te a 
chief of the Feciales, or heralds, called Pater Patratus, to demand th 
ſatisfaction of the people which had offended them; and if within WW 
the ſpace of thirty-three days this people did not return a ſatisfactory WM b. 
anſwer, the herald called the gods to be witneſſes of the wrong, 
and came away ſaying, that the Romans would conſider what 
they had to do. The king, and afterwards the conſul, uſed to WM jr: 


aſk the ſenate's opinion; and the war being reſolved on, de © 

herald was ſent back to the frontier, where he declared it“, ce 

It is ſurpriſing to find among the Romans ſuch juſtice, ſach WW 

moderation and wiſdom, at a time too when apparently nothing be 

but courage and ferocity was to be expected from them. By the de 

religious conduct, previous to its war, Rome laid the molt ſold m 

foundation for its greatneſs. m 

* oy A declaration of war being —— as a farther trial for ter. ſic 

lat it 18 ” . . | 

to coutain, Minating the difference without the effuſion of blood, by making ta 
uſe of the principle fear, for bringing an enemy to more equitable 

ſentiments ; it is, at the ſame time that it declares the reſolution de 

taken of making war, to ſet forth the cauſe of that reſolution, de 

This is at preſent the conſtant practice among the powers af & 

Europe. th 

$ 5% After a fruitleſs application for juſtice, a nation may proceed tu 
— grants 2 to a declaration of war, which is then pure and /implc. But it i 

gry be thought proper to avoid making it at two ſeveral times, the ni 

demand of ſatisfaction, which the Romans call rerum repetitit, to 

may be accompanied by a cond:troral declaration of war, notity- it 

ing, that if juſtice be not done without delay, an immediate war Al 

will be the conſequence ; and then there is no need of a pre and ce 

/fmple declaration of war, the conditional ſufficing, if che enemy fi 

delays giving ſatisfaction. Ws . w 

8 64. It the enemy on either declaration offers equitable conditions 1 

This right of peace, the war is to be ſuſpended; for whenever juſtice 1s hi 
3 done, all right of employing force is ſuperſeded ; the uſe being 


the offer of permitted only for the neceſſary ſupport of right. To theſe offers, at 
equitaze however, are to be added ſecurities; for we are under no obliga- 1 
conditions. tion to ſuffer ourſelves to be amuſed by empty propoſals. I he ti 
word of a ſovereign is a ſufficient ſecurity, whilſt he has not diſ- 7 
graced his credit by an act of perfidy. And we ſhould be con- ar 


tented witi it, As to the conditions in themſelves, beſides the 


clientiai ſubject, a reimburſement ct the expences may lixewils w 

be demanded in regard to the preparatives. fe 

& 55. "The declaiation of war muit be made known to the {ate * 
Forne4i*:23 againſt whom it is made. This is all which the natural law d! e 
Futon of nations requite: 3 yet cuſtom having introduced ſome formalities, ſt 
Wai, thoſe nations which by adopting the cuſtom have given a tacit li 
conſent to tis tormalitice, are under an obligation of obſerving c 

a 

- | © Tit Liv. Lib.1. Cap XXXI, h 
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them, till they have publicly renounced them. (Prclim. § 26.) 
Formerly the powers of Europe uſed to ſend heralds or emballa- 
dors to declare war; at preſent this is only done in the capital, 
the principal towns, or on the frontiers. Maniteſtos are iftued, 
and the communication ſo eaſy and expeditious ſince the eſta- 
bliſhment of poſts, ſoon ſpreads the intelligence. 

Beſides the foregoing reaſons, it is neceſſary for a nation to 9 :6. 
publiſh the declaration of war for the inſtruction and direction of Oer rev 
its own ſubjects, in order to fix the date of the rights belonging 16, — 
to them from the moment of this declaration, and relatively to ite publica- 
certain effects which the voluntary law of nations attributes to a tion. 
war in form. Without ſuch a public declaration of war, it would 
be difficult to ſettle, in a treaty of peace, thoſe acts which are to 
be accounted the ettects of the war, and thoſe which each nation 
may conſider as wrongs, for obtaining reparation. In the laſt 
treaty of Aix la Chapelle, berween France and Spain on one 
fide, and England on the other, it was agreed, that all the prizes 
taken before the declaration of war ſhould be reſtored. 

He who is attacked and makes only a deſenſive war, need not & gs. 
declare it, the ſtate of war being ſufficiently determined by the Deſcuſive 
declaration of the enemy, or his open hoſtilities, Yet, whether 7 "© 
from dignity, or for the direction of his ſubjects, a ſovereign, lata. 
though attacked at preſent, ſeldom fails of declaring war in his ticu. 
turn, 

If a nation againſt whom a war has been reſolved on, will 8 <2. 
not admit any miniſter or herald to declare it, whatever the cuſ- When it 
tom otherwiſe be, it is ſufficient for the other nation to declare e dan 10 
it within its own territories, or on the frontier ; and if the de- an oficntive 
claration does not come to its knowledge before hoſtilities are war. 
commenced, the former can only blame itſelf. The Turks con- 
fine and even abuſe the very embaſladors of the powers with 
whom they are determined to break; a herald going to declare 
war againſt them in their own country, would run the hazard of 
his life, Their ſavageneſs diſpenſes with this formality. 

But no perſon being exempted from his duty, only becauſe © «9. 
another has been wanting in %, we are not to omit declaring 5 ere, 
war againſt a nation before beginning hoſtilities, becauſe this na- by way of 
tion had on another occaſion attacked us without any declaration. repriſals, 
That ration in fo doing has violated the law of nature (Sect. 51.) 
and its fault is no warrant for us to be guilty of the like. 

The law of nations does not impole the obligation of declaring © 66. 
war, for giving the enemy time to prepare itſeli for an unjuſt de- — — 
fence. Ihe declaration need not be made till the army has sen 
reached the frontiers ; it is even lawful to delay it till we have 
entered the enemies territories, and occupicd an advantageous 
ſtation 3 yet it muſt always precede the commiſſion of any hotti- 
lity. For thus we provide tor our own fafety, and equally pro- 
cure the end of the declaration of war, wh:ch is, that an unuft 
adverſary may ſtill ſeriouſly contider his meaſures, and avoid the 

ors of war, by doing juſtice. This was the counduct of that 
| U 3 genctous 
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enerous prince Henry IV. towards Charles Emanuel Duke of 
| Kaya who had wearied his patience by vain and fraudulent ne. 
gotiations (*), 

8 = . If he who enters a country with an army kept in ſtrict diſci. 
os Sets pline, declares to the inhabitants, that he does not come as an 
ona {orrigu ENEMY, that he will commit no violence, and will acquaint the 
army's = iovereign with the cauſe of his coming, the inhabitants are not 
e to attack him; and ſhould they offer at any ſuch thing, he has a 
fore a de- Fight to chaſtiſe them. But he is not to be admitted into any 
claration of fortreſſes, nor can he properly demand entrance. It is not the 
_ buſineſs of ſubjects to begin hoſtilities without the ſovereign's 

orders; but, if brave and loyal, they will in the mean time ſeize 
on all the advantageous poſts, and defend theinſelves againſt any 


attempt made to diſlodge them. 


3 62. The ſovereign, thus entered a country, having declared war, 
of Tail if equitable conditions ate not offered him without delay, he may 
tics. proceed to operations; for, I repeat it, we are under no obliza- 


tion of ſuffering ourſelves to be amuſed. But, at the ſame time, 
we are never to loſe ſight of the principles before la d down 
(Y 26. 51.) concerning the only legitimate cauſes of war. To 
march an army into a neighbouring country, without any 
menace on its part, without having tried to obtain, by reaſon and 
juſtice, an equitable reparation for wrongs pretended to have 
been received, would be introdycing a very deſtructive me- 
thod, thocking to humanity ; it would be at once to overthrow 
the foundations ot the ſafety and tranquillity of ſtates. If this 
manner of proceeding be not exploded and proſcribed by the 
public indignation and the concurrence of civilized nations, no- 
thing is left but to be always in a military poſture, and to keep 
ourſelves on our guard, no leſs in the time of a profound peace 
than of a declared war. 

. The ſovereign declaring war can neither detain thoſe ſubjects 
Behaviour of the enemy who are within his dominions at the time of the de- 
towards claration, nor their effects. They came into his country on the 
ſubjects of public faith. By permitting them to enter his territories, and 
an enemy — 32 13 . * 
in a coun- continue there, he tacitly promiſed them liberty and ſecurity for 
try at the their return. He is therefore to allow them a reaſonable time 
on oi for withdrawing with their effects, and if they ſtay beyond the 
of war, term preſcribed, he has a right to treat them as enemies; though 

able impediment, as by ſickneſs, then of neceflity and for the 
ſame reaſons, a longer time is to be granted them: at preſent, 
ſo far from being wanting in his duty, humanity is ſtill carried 
farther, and very often the ſubjects ow a ſtate againſt which war 
is declared, are allowed all the time for ſettling their affairs that 
can in reafon be required. This is obſerved in a particular man- 
ner with regard to mercantile per ſons, and care is taken to make 


e See Sully's Memoirs, 


prori⸗ 


as enemies diſarmed. But it they are detained by an inſurmount- 


_ Pry — i. em 
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roviſioa for this branch, in treaties of commerce. The King 


of England has done more than this. His laſt declaration of 


war againſt France has thele remarkable words: 
« And whereas there are remaining in our kingdom divers of 
« the ſubjects of the French King, we do hereby declare our 


« royal intention to be, that all tne French ſubjects who ſhail- 


« demean themſelves dutifully towards-us, ſhall be ſafe in their 
« perſons and effects,” 


We have 1 


495 


aid (Y 56.) that a ſovereign is to make the de- f 54. 


claration of the war public within his dominions, for the inſtruc. Puviication 


tion and direction of his ſubjects, . He is alſo to make known his 


of the war, 
and mane 


declaration of war to the neutral powers, for acquainting them tao 


with the juſtificative reaſons which warrant him, and the cauſe 
which obliges him to take arms, and for notifying to them that 
ſuch or ſuch a people is his enemy, that they may conduct them - 
ſelves conformable to his advice, We hall even ſee that this is 
necellary to obviate al! difficulty, when we come to treat of the 
right ot {eizing certain things, which neutral perſons are carrying 
to the enemy, and what in time of war is called contraband, 
Tais pr6/ication of the war may be called declaration, and that 
which is notiñied directly to the . Ar and indeed 
the Latin term is denunciatio belli. ar is at preſent publiſned 
and declared by manifeſtos. Theſe pieces never fail of contain- 
ing the juſtificative reaſons, good or bad, for proceeding to the 
extremity of taking up arms. The leaſt ſcrupulous ſovereign 
would be thought juſt, equitable, and a lover of peace; he is 
ſenſible that a contrary reputation might be d-trimental to him. 
The manifeſto implying a declaration of war, or the declara- 
tion itſelf which is publiſhed all over the ſtate, contains alſo the 
general orders to his ſubjects relative to their conduct in the 
war. 

In fo civilized an age, it may be unneceſſary to obſerve, that 


$ 6s. 


in theſe pieces, publithed on account of a war, all opprobrious Decency 


words are to be avoided, together with every expreſſion indi- 


and modes 
ration to be 


cating batred, animoſity, and rage; as theſe can only excite obferved in 
the lixe ſentiments in the enemy. A prince, both in his diſ- the mani- 


courſe and in his writings, is to obſerve the moſt noble de- 
cency, He is to reſpect himſe!f in the perſon of his equals : and 
though it is bis misfortune to be at variance with a nation, ſhall 
he inflame the quarrel by offenſive expreſſions, and thus deprive 
himſelf of the hopes of a fincere reconciliation? Homer's heroes 
call each other dog and drunkard, and in their wars they obſerved 
no manner of decorum ; they were filled with the molt brutal 
outrages, Frederick Barbaroſſa, with other emperors, and the 
popes their enemies treated each other with the ſame roughneſs 
and violence. Let us congratulate our age on the ſupericr geatle- 
nels of its manners, and not decry as an empty — cul- 
toms which have conſequenees truly ſubſtantial. 

Theſe formalities, the neceſſity of which is deducible from the 


ſeltos. 


66. 


4 principles When war 


296 OF THE DECLARATION, &c. B. III. Ch. Iv. 


is tobe principles and the very nature of war, are the characteriſtics of a 
33 ang lawful war, and made in form, Ciuſtum bellum). Grotius & ſays, 
in form, that, according to the law of nations, two things are required to 
make a war ſolemn, or in due form. 1ſt, That on both ſides it 
ſhould be by authority of the ſovereign. 2dly, That it ſhould be 
accompanied with certain formalitizs. Theſe formalities conſiſt 
in the demand of a juſt ſatisfaction /rerum repetitio), and in the 
declaration of war at leaſt on the part of him who attacks, de. 
fenſive war requiring no declaration (§ 57), nor even on ur. 
ent occaſions, ſo much as an expreſs order from the ſovereign, 
a effect, theſe two conditions are neceſſary to make a war law. 
ful, according to the law of nations, that is, ſuch as nations have 
a right of making. The right of making war belongs only to 
the ſovereign (§ 4), and he has a right of taking arms only 
when refuſed juit ſatisfaction (F 37), and even then not till after 
having declared war (§ 51). A war in form is allo called 
a regular war, certain rules, either preſcribed by the law of na- 

ture, or adopted by cuſtom, being obferved in it. 

8 67. A war lawful and in form, is carefully to he diſtinguiſhed from 
Is tobe an unlawful war entered on without any form, or rather from 
ang thoſe incurſions which are committed either without lawful au- 
war with · thority, or apparent cauſe, as likwiſe without formalities, and 
out form. only tor havock and pillage. Grotius, Book III. Chap. III. 1c. 

lates (ſeveral inftances of the latter. Such were the wars of the 
Grandes Campegnies, Which had aſſembled in France, during the 
wars with the Engliſh; armies of banditti which ranged about 
Europe, purcly for ſpoil and plunder : ſuch were the Cruiles ot 
the Flibuſtiers without commiſſion, and in time of peace ; aud 
ſuch in general are the depredations of Pirates. To the ſame 
claſs belong almoſt all the expeditions of the African Corſairs, 
though authorized by a ſovereign, they being founded on no ap- 
parent juſt cauſe, and whoſe only motive is the avidity of cap- 
1 tures. I ſay, theſe two forts of wars, lavful and unlawful, are 
to be carefully diſtinguiſhed; their effects, and the rights ariſing 
from them, being vecy different. = 

8 68. In order to perceive rightly of the foundation of this diſtine- 
Grounds of tion, it is necetlary to recollect the nature and ſcope of a lawful 
_ "war; it is only as the laſt remedy againſt obſtinate injuſtice 

that the law of nature allows of war, Hence arife the rights 
which it gives, as we ſhall explain in the ſequel : hence licewiſe 
the rules to be obſerved in it, And it being equally poſſible 
that one or other of the parties may have right on his fide, and 
that on the account of the independency of nations, this is not 
to be decided, (S 40). The condition of the two enemies 
is the ſame, while the war laſts. Thus when a nation or a ſove- 
reign has declared war againſt another ſovereign, by reaſon of 
a differcuce ariſen between them, their war is what among na- 
tious is called a lawtul war, and in form; and as we ſhall more 


Pe jure Eelli ct Pacis, Lib I. Cap. III. Sect. 4. Z 
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icularly ſhew * the effects, by the voluntary law of nations, 
ae the fame on both ſides, independently of the juſtice of the 
cauſe. Nothing of all this takes place in a war void of form, and 
ualawful, more properly called robbery, being undertaken without 
right, without ſo much as an apparent cauſe. It can be produc- 
tive of no lawful effect, nor give auy right to the author of it. 
A nation attacked by ſuch fort of enemies is not under any obli- 
gation to obſerve towards them the rules of wars in form. Tt 
may treat them as robbers. The city of Geneva, after defeating 
the attempt of the famous Eicalade t, hung up the Savoyards, 
whom they had made priſoners, as robbers who had attacked them 
without any cauſe, or.declaration of war. No body offered to 
cenſure this proceeding, which would have been deteſted in a for- 
mal war. 


=O Oo 
Of the Enemy, and Things belonging to the Enemy. 


THE enemy is he with whom a nation is at open war. The 8 69. 
Latins had a particular term {Ho/iis) to denote a public Who is an 
enemy, as 1 it from a private enemy, ( Inimicus). nem. 
Our language affords but one word for theſe two claſſes of 
perſons, which yet are to be carefully diſtinguiſhed. A private 

enemy is one who ſeeks to hurt us, and takes pleaſure in it. A 

public enemy forms claims againſt us, or rejects ours, and main- 

tains his real or pretended rights by force of arms. The former 

is never innocent ; he nourithes rancour and hatred in his heart. 

It is poſſible that the public enemy may be free from ſuch odious 
ſentiments, that he does not deſire our hurt, and is only for main- 

taining his rights. This is a neceſſary obſervation for regulating 

the diſpoſitions of our heart towards a public enemy. 

When the head of a ſtate or ſovereign declares war againſt 8 90. 
another ſovereign, it implies that the whole nation declares wa — 
againſt the other, (Book I. § 40, 41), as the ſovereign re- 4% dates 
preſents the nation, and acts for the whole ſociety. And the at war are 
nations are concerned with each other reſpectively, only as bodies, enemies. 
in their quality as nations. Thus theſe two nations are enemies, 
and all the ſubjects of the one are enemies to all the ſubjects of the 
other incluſively. Herein cuſtom agrees with the principles. 

Enemies continue ſuch, wherever they happen to be. The $ 7. 
place of abode is of no account here. It is the political ties Enemies 
which determine the quality, Whilſt a man remains a citizen 2 all 
of his own country, he remains the enemy oi all thoſe with whom places. 
his nation is at war; but we are nat to conclude from this, that 
theſe enemies may treat each other as ſuch, wherever they happen 
to meet; every one being maſter in his reſpective country, a 


® Chap, XII. + In the year 1602, | 
neutral 
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neutral prince will not allow them to uſe any violence in his ter- 
ritories. 

5 72. Women and children, being ſubjets of the ſtate, and mem. 
— 4 bers of the nation, they are to be reckoned among enemies; but 
children this does not import that it is lawful to uſe them as men who 
are to be carry arms, or are able to carry them, It will be ſeen that the 
— ſame rites are not allowable againſt every kind of enemies. 

; Atter preciſely determining who are enemies, it is eaſy to know 

Of things what are the things belonging to the enemy, es ho/tiles), We 

ARS have ſhewn that not only the ſovereign with whom we are at war 

enemy, is an enemy, but alſo his whole nation, even to the very women 

and children : whatever belongs to this ſtate, to the ſovereign, to 

the ſubjects of any age or ſex; all theſe, I ſay, may be called things 
belonging to the enemy. Q 

8 74. And it is here alſo as with perſons; things belonging to the 
Continue enemy continue ſuch wherever they are. Whence, no mor: 
* than with regard to perſons (§ 71), it is not to be inferred 

= that we have a right every where of treating them as things be. 

longing to the enemy. 

6 75. Since it is not the place where a thing is, which determines 
-+b. the nature of that thing, but the quality of the perſon to whom 
Rd ve it belongs; things belonging to neutral perſons, which happen 
an enemy to be in an enemy's country, or the enemy's ſhips, are to be diſ- 

tinguiſhed from thoſe belonging to the enemy. But it is the 
owaer that muſt clearly prove that they are his, as, in default of 
ſuch a proof, a thing is naturally preſumed to belong to the na- 
tion with which it 1s found. 

& 76. The foregoing paragraph relates to moveable goods, but the 
Of lands rule is different with regard to immoveables. To eſtates in land, 
— they all in ſome meaſure belong to the nation, are part of its 
in an ene. domain, of its territory, and under its government. (Book I. 9 
my's coun- 204. 255. Book II. 114); and the proprietor being always 

N a ſubject of the country as poſſeſſor of a parcel of land, goods 

of this nature do not ceaſe to be the enemy's goods /res he, 
though poſſeſſed by a neuttal ſtranger. Neverthalals war being 
now carried on with ſo much moderation and indulgence, ſale- 
guards are allowed to houſes and lands poſſeſſed by foreigners in 
an enemy's country, For the fame reaſon, he who declares war 
does not confiſcate the immovcable goods poſſeſſed in his country 
by his enemy's ſubjects. In permitting them to purchaſe and 
poſſeſs thoſe goods, he has in this reſpect admitted them into the 
number of his ſubjects. But the income may be ſequeſtratec 
for hindering the remittance of it to the enemy's country. 

& 55 Among the rights belonging to the enemy are likewiſe incor- 
Of things poreal things, all his rights, titles, and debts, excepting however 
— . be thoſe kind of rights granted ꝓy a third perſon, and in which he is 
a third — ſo far concerned that it is not a matter of indifference to him, by 
ſon, -whom they are poſſeſſed. Such for inſtance, are the rights of com- 


merce. But as debts are not of this number, war gives * tho 
me 
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ame rights over any ſum of money due by neutral nations to our 

enemy, as it can give over his other goods. 7" 
Wien — wh by conqueſt, became abſolute maſter of . 

Thebes, he remitted to the Tneſſalians a hundred talents which 

they owed to the I hebans “. The ſovereign has naturally the 

fame right over what his ſubjects may be indebted to enemies. 

Therefore he may confiſcate debts of this nature, if the term of 

payment happen in the time of war, or at leaſt he may prohibit , + 1 

his ſubjects from paying while the war laſts. But at preſent, in 

regard to the advantage and ſafetv of commerce, all the fove= *- 4 

reigns of Europe have departed from this rigour. And as this 4 

cuſtom has been generally recc1yved, he who thould att contrary 

to it would injure the public faitn; for ſtrangers truſted his ſubjects 

only from a firm hertuauon that the general cuttom would be ob- 

ſerved. The ſtate does not fo much as touch the ſums which it 

owes to the enemy. Every where, in caſe of a war, funds cre 

dited to the public are exempt from confiſcation and ſeizure, 


H. A f. YL 8 
Of the Enemy's Allies; Secieties of War, Auxiliarics, and Sub- * 


ſidies. 


W E have ſufficiently ſpoken of treaties in general, that here 8 77. 
we ſhall touch on this ſubject only in its particular relations lt de 
to war. Treaties celating to war are of ſeveral kinds, and vary war. 
in their objects and clauſes, according to the will of thoſe who 8 
make them. Beſides applying to them all that we have ſaid of 
treaties in general (Book II. Ch. XII. &c.) they may alſo be 
divided into treaties real and perſonal, equal and unequal, &c. | 
But alſo thoſe which relate to their particular object, war, have - 
their ſpecific differences. , 
Under this relation, allianecs made for war are divided in ge- 5 79. 
neral into defen/fve alliances and fene alliances. In the for- — defen- 
＋ K . ive and of- 
mer the nation engages only to defend its ally in caſe he be at- j.,gyc a. 
tacked : in the latter a nation joins with him for attacking, and liances. 
for jointly carrying the war into another nation, Some alliances are 
both offenſive and defenſive, and an alliance is ſeldom offenſive 


without being alſo defenſive. But it is very uſual for alliances to 


be purely defenſive; and theſe are in general the moſt natural . 
and lawful. It would be too tedious, and even of little uſe, to 
go through the detail of all the variety in theſe alliances. Some 4 


are made without reſtriction towards and againſt all; in others 
certain ſtates are excepted ; a third is formed nomially, againſt 
ſuch or ſuch a ration. 
But a difference of great importance to be obſerved, efpecial- 8 $0. 


iy in defenſive alliances, 1s that between an intimate and com- —— 
Ctween 
. . . . * ” 1 Cie 8 
* Grotius de Jure Belli & Pacis, Lib. III. Cap. VIII. 5 4. 8 — _— of 
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treaties of plete alliance, in which we engage to make the cauſe common, 
ſuccour. and another in which we promiſe only a ſettled ſuccour ; the al. 
liance making a common cauſe is a /ccicty of war. Every one 
acts with his whole force; all the allies become principals in the 
war; they have the ſame friends and the ſame enemics : but an 
alliance of this nature is more eſpecially termed a ſociety of war 

| when it is offenſive, | 

& 81. When a ſovereign, without directly taking part in the war 
Of amilia- made by another ſovereign, ſends him only ſuccours of troops or 
Ty troops ſhips ; theſe are called auxiliaries. The aux:l:ary troops ſerve the 

prince to whom they are ſent, according to their ſovereign's or- 
ders. If given purely and ſimply without reſtriction, they are 
to ſerve equally on the offenſive or defenſive ; and in the conduct 
of the ſeveral operations, they are to obey the prince to whoſe aſ- 
ſiſtance they come. Yet this prince has not the free and entire 
diſpoſal of them, as of his own ſubjects ; they are granted him 
only for his own wars, and he has no right to transfer them as 
auxiliaries to a third power. 

$ 32. Sometimes this ſuccour of a power, which does not diredly 
— part in the war, conſiſts in money, and then it is called /u- 

dy. This term is now often taken in another ſenſe, and ſignifies 
a ſum of money paid annually from one ſovereign to another, in 
return for a body of troops, furniſhed for his wars or kept ready 
for his ſervice. The treaties for procuring ſuch a reſource are 
called ſub/iay-treatics, France and England have at preſent ſuch 
treaties with ſeveral of the northern powers and princes in Get- 
many, and even in times of peace. 

8 $3. For judging of the morality of theſe ſeveral treaties or al- 
When a liances, of the lawfulneſs of them, according to the law of nations. 
Duron e This muſt be laid down as an inconteſtible principle: 1: is /awfiul 
allowed to a a 
aſſiſt an- and commendable to ſuccour and aſſiſi, every way, a nation making a 
ether. gt war; and even this aſſiſlance is the duty of every nation, which 

can give it without being wanting to itſelf, But he who makes an 
unjuſt war is not to be aſſiſted in any manner, There is nothing 
in this which is not demonſtrated by all that we have ſaid of the 
common duties of nations towards each other (Book II. Ch. I.) 
To ſupport right when we are able, is always commendable : but 
to aſſiſt an unjuſt party is to partake of his guilt; it is being no 
Jeſs unjuſt than himſelf. 

5 84. If to the principle we have laid down, be added the conſidera- 
And to tion of what a nation owes to its proper ſafety, of the care which 
ee = it is ſo natural and ſo fit to take for putting ourſelves in a condi- 
Iantccs lor 5 . . 
war. tion of making head againſt an enemy; we ſhall more clear 

perceive the great right a nation has to make alliances for war, 
and eſpecially defenſive alliances, the tendency of which is only 
to maintain every one in the quiet and ſecure poſleſſion of his 
property. 

But great circumſpection is to be uſed in contracting ſuch alli- 
ances. Engagements by which a nation may be drawn into a wal, 


when it is the fartheſt from any ſuch thoughts, are to be taken on 
tor 
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yery important reaſons, and with a direct view to the good of the 
fate, We here ſpeak of alliances made in a profound peace, and 
by way of precaution againſt future incidents. 

"If an alliance is to be contracted with a nation already engaged 9 85. 
in a war, or juſt entering on it, two things are to be conſidered ; _ WA 
1. The juſtice of that nation's quarrel, 2. The good of the „ich a na- 
ſtate. If the war which the prince is making or is going to tion whilſt 
make, be unjuſt, it is not allowable to form an alliance with him, * War. 
for injuſtice is not to be ſupported. Or if his war be well ground- 
ed, this conſideration till remains, whether the good of the ſtate 
allows or adviſes to embark in his quarrel : for it is only for the 

ood of the ſtate that the ſovereign is to uſe his authority; to this 
all his ſteps ſhould tend, and eſpecially the moſt important. What 
other conſideration can authorize him to expoſe his people to the 
calamities of a war? 

As it is allowable only in a juſt war to ſend ſuccours, or to,_ $5 86. 
make alliances ; ſo every alliance, every ſociety of war, every dt in 
treaty of ſuccours, previouſly made in time of peace, when no every alli- 


particular war is intended, neceſlarily and of itſelf includes this — of 
war, 


tacit clauſe, that the treaty ſhall take place only in a juſt war. On 
any other footing the alliance could not be validly contracted, 
(Book II. § 161, 168). | 

But care muſt be taken that thereby treaties of alliances be 
not reduced to vain and illuſcry formalities. The tacit reſtriction 
is to be underſtood only of a war evidently unjuſt ; for otherwiſe 
a pretence of eluding treaties would never be wanting. Are you 
going to contract an alliance with a power actually at war, it 
dehoves you moſt religiouſly to weigh the juſtice of his cauſe 
the judgment depends folely on you, as you owe him no duty, any 
farther than the juſtice of his quarrel, and the ſuitableneſs of your 
circumſtances to join in it. But when once engaged, nothing 
leſs than the manifeſt injuſtice of his cauſe can excuſe you from 
aliſting him. In a doubtful caſe you are to preſume that your 
ally is well-grounded ; that being his concern. 

But if you have great doubts, you may meditate an accom- 
modation. And it will be very commendable; as you may clear 
up the right by perceiving which of the two declines accepting 
equitable conditions. 

As every alliance carries with it the tacit clauſe juſt mentioned, g 87. 
he who retuſes ſuccour to his ally in a war, manifeſtly unjuſt, does To refuſe 
not break the alliance. | 1 
Wben alliances have thus been previouſly contracted, the caſes juſt war is 
in which a nation is to act, in conſequence of the alliance, and ho breach 
in which the force of the engagements conſiſts, are on occaſion of — Ba 
to be determined. This is what is called caſns frderis or caſe hat the 
the alliance. It conſiſts in the occurence of the circumſtances caſus ſæ- 
for which the treaty has been made, whether thoſe circumſtances 45s i. 
de expreſly ſpecified or tacitly ſuppoſed, Whatever has been 
promiſed in the treaty of alliance is due in the ca/us eder and 
not otherwiſe, 
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a 
s bg. As the molt folemn treaties cannot oblige perſons to favour 
Re ne unjuſt quarrel (§ 86), the ca/us 7eder:s never takes place in 
in an un jull a War manifeſtly unjuſt. 
War. In a defenſive alliance the ca/us fæderis does not exiſt imme. 
* 44 — «x. iately on our allies being attacked : we are ſtill to fee whether 
its in a de- he has not given his enemy a juſt cauſe for making war again 
feuſive war. him. For we cannot have engaged to defend him that he may be 
enabled to inſult others, or retuſe then juſtice. It he is in the 
wrong, we are to uſe our endeavours with him for bringing him 
to offer a reaſonable ſatisfaction ; and if his enemy will not be 
contented. with it, then, and not till then, the obligation of de- 
fending him commences. | 
$ 91. But if the defenſive alliance imports a guarantee of all the ter. 
_ * ritories at that tine poſſeſſed by the ally; the ca/us federis takes 
guarantee. place immediately oa the invaſion of thete territories, or when 
threatened with an invaſion, If they are attacked tor a juſt cauſe, 
the ally muſt be induced to give ſatisfaction ; but we may on 
good grounds oppole his being deprived of his poſſeſſions; as ge- 
nerally the guaranty of them is undertaken for our own ſecurity, 
Beſides, the rules of interpretation, which we have given in an 
expreſs chapter *, are to be conſulted, tor determining on patticus 
lar occaſions the exiſtence of the caſus f4 deris. 
ns — It the ſtate, which has promiſed ſuccours, find itſelf unable to 
cour is not furniſh them, its very inability is its exemption : and if the fur- 
due under nifhing the ſuccours would expoſe it to an evident danger, this is 
= — alſo a lawful diſpenſation. Ihe caſe would render the treaty pet 
ing it, or nicious to the ſtate, and therefore not obligatory. (Book ll. 
when th: Y 160). But we here ſpeak of an imminent danger threatening 
public ſafe- the very ſafety of the ſtate; the caſe of ſuch a danger is tacitly 
* 1 and necellarily reſerved in every treaty, As to remote or {let- 
der dangers, they being inſeparable from every military alliance, 
it would be abſurd to pretend that they ſſiould make an exception: 
and the ſovereign may riſque them in contideration of the adyan- 
tages which the nation reaps from the alliance. 

n virtue of theſe principles, a nation involved in a war, which 
requires all its forces, is diſpenſed with from ſending ſuccours to its 
ally. If able to face the enemy, and at the fame time to ſend tte 
aſſiſtance ſtipulated, no reaſon can be pleaded for ſuch diſpentation, 
But in ſuch a caſe, every one is to judge of what his ſituation and 

force allow. It is the ſame with other things which may have 
$ 93 been promiſed; for inſtance, proviſions. There is no obligation 

+ bench es, to furniſh an ally with them when we want them ourſelves, | 
and that I ſhall forbear repeating here what I have ſaid of feveral other 
*where two caſes in diſcourſing of treaties in general, as of the preference 
| our FE due to the moſt ancient ally (Book II. \ 167), and to a protector 
lame alli- (d 204), of the ſenſe to be given to the word allies, in a treaty 
unce come Where they are reſerved (Ibid. & 309). Let us only add on tis 


1 


* rup- laſt queſtion, that in an alliance for war made towards and again 
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dl, with reſervation of allies, exception is to be underſtood only 


— of the preſent allies. Otherwiſe it would afterwards be eaſy to 
"I dude the former treaty by new alliances ; it would never be known 
* what is done, or what is acquired by conelnding ſuch a treaty. 

het A caſe which we have not ſpoken of is this: Three powers 


inf have entered into a treaty of dejenfive alliance; two of them 
Te quarrel, and make war on each other; what ſhall the third do? 
The treaty does not bind it to aſſiſt either the one or the other. 
For it would be abſurd to ſay that it has promiſed aſſiſtance to 
be ach againſt the other, or to one of the two in prejudice of the 
% cher. All that is incumbent on it, is to employ its good offices 
for reconciling its allies: and if ſuch mediation fails, a liberty 
remains of ing that nation which ſhall appear to have juſtice 


* on its fide, : a 

hed To refuſe an ally the ſuccours due to him, without any juſt * 04. 
u, apenſation, is doing him an injury. It is violating the perfect 3 . re 
„en Wight, which we give him by a formal engagement, I ſpeak of fafng ſuo- 
50. Wievident caſes, it being then only that the right is perfect; for in cours _ 
=», Wh coubtful caſes every one is to judge what he is able to do, (5 9) 5 
\ in Whit he is to judge maturely, and inꝛpartially, and act with candour. 

cu. ud there being a natural obligation of repairing the damage 

| cauſed by our fault, and eſpecially by our injuſtice, we are bound 

« to s indemnify an ally for all the loiles he may have ſuſtained from 

ur. Nou unjuſt refuſal, How much circumſpection therefore is to be 

i is ed in engagements, by a failure in which our honour or our 


rs mult greatly ſuffer ! and on the other hand the fulfilling 
l. (ch may be attended with the moſt important conſequences. 
DD An engagement which may draw on a war is of great mo- of 97. 
rent: it concerns the very ſatety of the ſtate, He who in an al- 9 
den. lance promiſes a ſubſidy or a body of auxiliaries, ſometimes thinks aſſociates 
that he riſques only a ſum of money, or a certain number of ſol- 
ders; whereas he often expoſes himſelf to war, and all its cala- 
mities, The nation againſt which he furniſhes ſuecours will look 
en him as their enemy; and thould the fate of their arms prove 
hich WI ourable, chey will carry the war into his country. But it re- 
mains to ſæe whether ſuch a thing can be done juſtly, and on what 
tte cceaſions. Some authors “ decide in general, that whoever joins 
tion, ur enemy, or aſſiſts him againſt us with money, troops, or in 
and u other manner whatever, becomes thereby our enemy; and 
dare des us a right of making war againſt him. A cruel deciſion, 
ion ud deſtructive of the tranquillity of nations! It cannot be ſup- 
ported by principles, and happily the practice of Europe is directly 
der le reverſe. 
once Every aſſociate of my enemy is indeed himſelf my enemy; it 
»o Watters little whether any one makes war on me directly, and in 
als own name, or under the auſpices of another ; whatever rights 
tas * give me againſt my principal enemy, the like it gives me 
aint unt all his aſſociates. For theſe 5 8 I derive from that of 


nce, 


Valle 
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ſafety, from the care of my own defence ; and I am equally at, 
tacked by the one and the other; but the queſtion is to knoy 
whom I may lawfully account my enemy's allociates, unite 
againſt me in war. 

§ 96, Firſt, in this number I ſhall claſs all who make a real ſociety of 
4 war with my enemy; who make a common cauſe with him, 
common though the war be made in the name of that principal enemy, 
cauſe are There is no need of proving this: in the ordinary and open (6. 
the enemy's cieties of war it is carried on in the name of all the allies, who 

are — enemies ( 80.) 

$ 97- Secondly, I account aſſociates of my enemy, thoſe who aſi 
a 1 him in his war, without being obliged to it by any treaty, By 
— this free and voluntary engagement againſt me, they make them. 
out being ſelves my enemies: if they go no farther than furniſhing a deter- 
4 ＋ t mined ſuccour, allowing De troops to be raiſed, advancin 
2 rea money, but otherwiſe obſerve to me all the duties of friendly and 

neutral nations; I may conceal the ſubject of complaiut, yer ſtil 
I have a right to demand their reaſons. This prudence of nat 
always coming to an open rupture with thoſe who give ſuch a. 
ſiſtance to my enemy, that they may not join him with all their 
forces; this forbearance, I ſay, has gradually introduced the 
cuſtom of not looking on ſuch aſſiſtance as an act of hoſtility, eſ- 
pecially when it conſiſts only of the permiſſion of railing volun- 
teers. How often have the Switzers granted levies to France, 
at the ſame time that they refuſed ſuch an indulgence to the houl: 
of Auſtria, though both powers were in alliance with them! 
How often have they allowed of them to one prince, and denied 
them to his enemy, when in no alliance with either? They 
granted, or denied them, as they judged it expedient to themſelves, 
and they never have been attacked on ſuch account, But it 
prudence diſſuades us from making uſe of all our right, it does 
not thereby deſtroy that right. A cautious nation chules rather 
to diſſemble than unneceſlarily to increaſe the number of its 
enemies. 

8 08. Thirdly, they who being united to my enemy by an offenſive 
Or who are alliance, powerfully aſſiſts him in the war, which he declares 
3 againſt me; theſe, I ſay, concur in the injury intended again 
with him, Me. They ſhew themſelves my enemies, and I have a right to 

treat them as ſuch. And the Switzers, above mentioned, in their 
grant of troops, uſually make it defenſive. Thoſe in the ſervice 
of France have always received orders from their fovereigns not 
to carry arms againſt the empire, or againſt the ſtates of the 
touſe of Auſtria in Germany, In 1644 the captain of the Neut- 
chattel regiment of Guy, on information that they were to ſerie 
under marihal Turenne in Germany, declared that they would 
die rather than difobey their ſovereign, and violate the alliances d 
the Helvetic body. Since France has been miſtreſs of Alſatis, 
the Switzers, in her armies, never pats the Rhine to attack the 
empire. The brave Daxelhoffer, captain of a Berne company 
in the French ſervice, conſiſting of 200 men, and of * 
our 
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A. four ſons formed the firſt rank, ſeeing the general would oblige 
now him to paſs the Rhine, broke his pike, and marched back with 
lited his company to Berne. 
Even a defenſive alliance made expreſsly againſt me, or which 5 ag. 
ty of amounts to the ſame thing, concluded with my enemy during the How a de- 


ſenhve alli- 


him, war, or on the certain proſpect of its declaration, is an act of at- ,,c. .qot. 
my, bociation againſt me; and if followed by effects, I may look on at-s with 
. me party contracting as my enemy. "The caſe is the ſame with the enemy, 
who that of him who affiſts my enemy without being obliged to it, 

and of his own accord makes himſelf my enemy. (See 5 97.) 
aff The defenſive alliance, though general, and made before any 8 x06, 


By BY appearance of the preſent war, produces alſo the fame effect, if it Anothet 
em. imports the aſſiſtance of all the allies, for it is then a real league . 
er. WW or ſociety of war. And therefore it would be abſurd that I 
cing ſhould be debarred from carrying the war into a nation which 
, and WI oppoſes me with its whole force, and ſtcpping up the ſource of 
(1 WW thoſe large ſuccours which it gives my enemy. What is an 


* not auxiliary coming to make war on me at the head of all his forces? 
h of, It would be mockery to pretend not to be my enemy, What 
their could he do more, was he openly to term himſelf ſuch? This is 
| the not out of regard to me, but to himſelf, Shall he preſerve his 
„e. W provinces in peace, ſecure from all danger, and yet at the ſame 
lat. time do me all the miſchief in his power? No, the law of na- ; 


ance, ure, the law of nations, obliges us to juſtice, but does not con- 
ou: BW demn us to be dupes. | 


nw But if a defenſive alliance has not been made particularly againſt $ on 
enied me, nor concluded at the time when I was openly preparing for b what 
They war, or had already begun it, and if the allies have only ſtipu- —— 
Ives, lated in it, that each of them ſhall furniſh a ſtated ſuccour to th: lame 
ut if him who ſhall he attacked, I cannot require that they ſhould ef. 

Fe neglect to fulfil a ſolemn treaty, which they had an unqueſ- 

ather tionable right to conclude without any injury to me. The ſuc- 

of its cours furmſhed to my enemy are the payment of a debt; they 


do me no wrong in diſcharging it, and conſequently give me no 
nr WM juſt cauſe to make war on them (5 26.) Neither can I fay that 
laces my ſaſety obliges me to attack them, for I ſhould thereby inercaie 


raink the num er of my enemies, and inſtead of a ſlender ſuecour which 
he to they furniſhed againſt me, thould draw on myſelf all the united 
their zorce of thoſe nations. Therefore it is only the auxiliaries ſent 
vice by them who are my enemies. Thele are actually joincd to my 
not enemies, and fight againſt me, The contrary principles tend to 
# the multiply wars, and ſpread them without meaſure to the common 
Neu. win of nations. It is happy for Europe that herein agrees with 
ene Ml be true principles. A prince ſeldom takes upon him to com- 
would plain of ſuccours furniſhed for the defence of an ally, promiſed 
ces of by former treaties, by treaties not made againſt him. In the laſt 
ati, BY Var the United Provinces furnithed the queen of Hungary with 
- the WM ſubſidies, and even troops, and France never complained againſt 
apan theſe proceedings till thoſe troops marched into Alfatia to attack 


þ his their frontiers. Switzerland, in virtue of its alliances with 
* 
four X France, 
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France, furniſhes that crown with a large body of troops, 
notwithſtanding lives in peace with all — ö * 
One only caſe here is exceptionable; that of a defenſive wzr, 
manifeſtly unjuſt. For then there is no longer any obligation 
of aſſiſting an ally (F 86, 87, 89.) A nation engaging in it un. 
neceſſarily, and contrary to its duty, does an injury to * enemy, 
and declares againſt him out of mere wantonneſs; but this is 3 
caſe very rarely known among nations. There are few defenſive 
wars without at leaſt ſome apparent reaſon for warranting their 
juſtice and neceffity, Now, on any dubious occaſion, each 
ſtate is to judge of the juſtice of its arms, and the preſumption 
is in favour of the ally ( 86.) Beſides, it belongs to you 
what you have to do, agreeably to your duties and to your en. 
gagements; and conſequently nothing leſs than the moſt palpable 
evidence can authoriſe the enemy of your ally to charge you with 
ſupporting an unjuſt war, contrary to your underſtanding and 
conſcience. In fine, the voluntary law of nations preſcribes, that 
in every caſe ſuſceptible of doubt, the arms of both parties, with 
77 * external effects, ſhall be accounted as equally lawful 
40. | 

9 162, The real aſſociates of my enemy being my enemies, I have 
— it againſt them the ſame rights as agg the principal enemy 
de declare (V 95+) And as they declare themſelves ſuch, as they firſt take 
war againſt arms againſt me, I may make war on them without any decl- 
theencmy's ration: it is ſufficiently declared by their own act. This is eſpe- 
anociates. cially the caſe of thoſe who in any manner whatever concur to 
% make an offenſive war againſt me, and it is likewiſe the caſe of 

all thoſe whom we have mentioned in 8 96, 97, 98, 99, 100. 
But it is not thus with thoſe nations which aſſiſt my enemy in 
a defenſive war; I cannot conſider them as his aſſociates (S 101.) 
If I am entitled to complain of their furniſhing him with ſuccours, 
this is a new difference between me and them, I may expoſtulate 
with them, and on not receiving ſatisfaction, proſecute my right, 
and make war on them. But in this caſe there muſt be a pre- 
vious declaration (S 51.) The inſtance of Manlius, who made 
war on the Galatians for having furniſhed ſuccours to Antiochus, 
is not to the point, Grotius * cenſures the Roman general for 
beginning the war without a declaration. The Galatians in fur- 
nithing troops for an offenſive war againſt the Romans had de- 
clared themſelves enemies to Rome. Indeed, as a peace had been 
made with Antiochus, it ſeems as if Manlius ſhould not have 
fallen on the Galatians till orders came from Rome, and then it 
this expedition was conſidered as a freſh war, it was not only to 
be declared, but ſatisfaction ſhould have been aſked, before pro- 
ceeding to hoſtilities (y 51.) But the finiſhing hand was not 
yet put to the treaty with the king of Syria, and it concerned 
only him, without any mention of his adherents. Therefore 
Manlius undertook the expedition againſt the Galatians as a cou- 
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ſequence or remainder of the war with Antiochus. This is what 


he himſelf very well obſerves in his ſpeech to the ſenate “; and 
he even adds, that his firſt meaſure was to try whether he could 
bring the Galatians to reaſonable terms. Grotius more appo- 
ſtely cites the examples of Ulyſſes and his companions, blaming 
them for attacking, without any declaration of war, the Cico« 
nians, who during the ſiege of I ray ſent ſuccours to Priam 3. 


CHAP, VII. 
Of the Neutrality and Paſſage of Troops thraigh & neutral 


Country. 


3% 


NEUTRAL nations in war, are thoſe who take no part in it, $ 1 | 


remaining common friends to both parties, and not favour- 
ſag the arms of one to the detriment of the other, Here we are 
to conſider the obligations and rights flowing from neutrality. 


nations. 


In order rightly to underſtand this queition, we muſt avoid 8 104- 
confounding what is allowable to a nation free from all engage- Conduct to 


ments, with what it may do in a war, if it would be treate 


be obſerved 
as by a neu- 


perfectly neutral, A neutral nation deſirous ſafely to enjoy the con- tral natiott, 


veniences of that ſtate, is in all things to ſhewan exact impartiality 
between the parties at war; for ſhould he favour one to the de- 
triment of the other, he cannot complain of being treated by him 
as an adherent and confederate of his enemy; his neutrality 
would be a fraudulent neutrality, but of which no nation would 
be the dupe. It is ſometimes connived at, for want of ability to 
reſent it; and is often permitted to avoid bringing additional 
forces on one's ſelf, But here we examine what may be done 
lawfully, and not what prudence may dictate according to the 
conjunctures. Let us then ſee wherein this impartiality which a 
neutral nation is to obſerve, conſiſts. 

It relates ſolely to war, and includes two articles; one not to 
give any ſuccours when there is no obligation, nor —_ to ſur- 
niſh troops, arms, ammunition, or any thing of direct uſe in war, 
I fay, to give no ſuccours, and not to give equally, for that a 
ſtate ſhould at one and the fame time ſuccour two ſtates, would 
de abſurd, as beſides it would be impoſlible to do it equally, 
The ſame things, the like number of troops, the like quantity of 
arms, of ſtores, &c, furniſhed in different circumſtances, are no 
longer equivalent ſuceours. 2. In whatever does not relate to 
war, a neutral and impartial nation muſt not refuſe to one of the 
parties, on account of its preſent quarrel, what it grants to the 
other, This does not treſpaſs on its liberty in negotiations, con- 
nexions of friendſhip, its trade, or of governing itſelf by what 
5 moſt advantageous to the ſtate, When this reaſon induces it 


Tit. Liv. Lib. XXXVUI. + Grotius ubi ſupra. Not. 3. 


X 2 to 


58 OF THE NEUTRALITY, Kc. B. II. Cu. Vll. 


to preferences in things of which every one has the free diſpoſal, 
it only makes uſe of its right, and is not chargeable with par- 
tiality. But to refuſe any one of thoſe things to one of the par- 
ties purely as being at war with the other, and for favouring the 
latter, would be departing from an exact neutrality, 
$ 105, I have ſaid that a neutral ſtate is not to give ſuccours to either 
An _ of the parties, when under no obligation. This reſtriction is ne- 
A. he fuc- ceſſary; we have already ſeen that when a ſovereign furniſhes the 
cour due moderate ſuccour due in virtue of a former defenſive alliance, he 
fromhim, does not aſlociate himſelf in the war (Y 101.) Therefore he may 
1 fulfil his engagements, and yet obſerve an exact neutrality. Of this 
Europe affords frequent inſtances. 
$ 106. When a war breaks out between two nations, all others, not 
—_ bound by treaties, are free to remain neuter, and the uſe of com- 
— pulſion would be doing them an injury, being a violation of their 
neuter. independency in a very eſſential point. Lo themſelves alone be- 
Tongs the cognizance of what reaſons may invite them to declare 
themſelves, and herein they are to conſider two things. 1. The 
juſtice of the cauſe. If it be evident, injuſtice is not to be coun- 
tenanced. On the contrary, to ſuccour oppreſſed innocence, 
when we are-able, is amiable, is great. If the cafe be dubious, 
nations may ſuſpend their judgment, and not engage in a foreign 
quarrel, 2. When convinced which {ide has the juſt cauſe, we 
are farther to conſider whether it be for the good of the ſtate to 
concern themſelves in this affair, and to embark in the war. 
$ 107, A nation making war, or preparing to make it, often propoſes 
Of treatics . = : : 
of neucra-. à treaty of neutrality to that ſtate which it moſt ſuſpects, It is 
lity. prudent to know in time what is to be expected, and not run the 
riſque of a neigbour's ſuddenly joining with the enemy, in the 
heat of the war, In every — where neutrality is allowabie, it 
is alſo lawful to engage in a treaty of this nature. 
Sometimes neceſſity renders this juſtifiable, however it may be 
the duty of all nations to aſliſt oppreſſed innocence, (Book Il. 
$ 4.) If an unjuſt conqueror, ready to fall on the property cf 
another, offers me a neutrality when he is able to cruſh me, what 
can I do better than to accept it? I yield to neceſſity; and my in- 


ability difcharges me from a natural obligation. The fame in- } 


ability would even excuſe me from a perfect obligation contracted 
by an alliance. Ihe enemy of my ally threatens me with a vaſt 
ſuperiority of force; my fate is in his hand: he requires me to 
give up the liberty of furniſhing any force againſt him. Ne- 
ceſſity, and the care of my ſafety, trees me from my engagements. 
Thus it was that Lewis XIV. compelled Victor Amadeus, duke 
of Savoy, to quit the party of the allies. But then the neceſſity 
muſt be very urgent. It is only poltroons, or the perfidious, 
who avail themſelves of the leaſt fear to break their promiſes, 
and be wanting in their duty, In the late war the king of Fo- 
land, elector of daxony, and the king of Sardinia, firmly held out 
againſt the misfortunes of events, and to their great honour, could 


not be brought to treat ſeparate from their allies. 4 
, a 
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Another reaſon renders theſe treaties of neutrality uſeful, and $ 208. 
evea neceſſary; the nation which would ſecure its tranquillity — ren 
amidſt the flames of war kindling in its neighbourhood, cannot making 
take better meaſures than by concluding treaties with both parties, theſe trea- 
rely agpnoing word what each may do or require in virtue of *. 
the neutrality. This is the method of ſecuring peace, and pre- 
yenting all chicane and altercation. 

Without ſuch treaties it is to be feared diſputes will often 
ariſe on what neutrality does, and does not allow. This ſubject Foundation 
offers many queſtions which authors have diſcuſſed with great f rules on 
heat, and which have given riſe to the moſt dangerous quarrels — 
between nations: yet the law of nature and of nations has its 
mvariable principles, and affords rules on this head, as well as on 
the others. Some things alſo have grown into cuſtom among ci- 
viliſed nations, and are to be conformed to by thoſe who would 
not incur the reproach of unjuſtly breaking the peace. As to 
the rules of the natural law of nations, they reſult from a juſt 
combination of the laws of war, with the liberty, the ſafety, the 
advantages, the trade, and the other rights of neutral nations. 

It is on this principle that we thall lay down the following rules. 

Firſt, Whatever a nation does in a uſe of its own rites, and 8 x19. 
ſolely with a view to its own good, without partiality, without How levies 
a deſign of favouring one power to the prejudice if another; %. 5 — 
cannot, I ſay, in general be conſidered as contrary to neutrality, ney lent, 
and becomes ſuch only upon particular occaſions, when it can- and every 
not take place without injury to one of the parties, who has then —— _ 14 
a particular right to oppoſe it. Thus the beſieger has a right to — abs 
prohibit acceſs to the place beſieged. (Sce 8 117, in the ſequel.) breach of 
Excluſively of this kind of caſes the quarrels of another cannot neutrality. 
deprive me of the free diſpoſal of my rights in the purſuit of mea- 
ſures which I judge advantageous to my country. Therefore, 
when it is a cuſtom in a nation, in order for pw 657 and ex- 
erelſing its ſubjects, to permit levies of troops in favour of 2 
power in whom it is pleaſed to confide; the enemy of this power 
cannot call theſe permiſſions hoſtilities ; unleſs given for invadi 
his territories, or for the defence of a cauſe manifeſtly odious — 
unjuſt, He cannot even claim, with any right, that the like 
thould be granted to him; becauſe this people may have rea- 
ſons to refule him, which do not hold good with regard to his 
adverſary : and who but this nation ſhall be judge of its own 
conreniency. The Switzers grant levies of troops to whom they 
pleaſe, as we have already obſerved, and no body hitherto has 
thought fit to quarrel with them on this head. However it muſt 
be owned, that were thele levies conſiderable, and formed my 
enemy's principle ſtrength, while I, without alledging any ſolid 
reaſon, ſhall be abſolutely refuſ-d the like privilege ; I ſhall be 
thence intitled, and with good reaſon, to look on that nation as 
leagued with my enemy; and in this caſe the care of my own 
afety would warrant my treating them as ſuch. It is the ſame 
in reſpect of money, waich it was uſual with a nation to lend out 
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nt intereſt, If the ſoyereign or his ſubjects lend money to my 
enemy, and refuſe it to me, becauſe they have nut the ſame con. 
fidence in me; this is no breach of neutrality. They lodge 
their ſubſtance where they think it ſafeſt, If ſuch preference 
not founded on reaſons, 7 may impute it to ill- will againſt me, or 
to a predilection of m enemy, Yet if I ſhould make it a pre- 
tence for declaring war, both the true principles of the law of 
nations and the happy cuſtom eſtabliſhed in Europe, would join 
in condemning me. Whilſt it appears that this nation lends out 
money purpoſely for improving it by intereſt, it is at liberty to 
diſpoſe of it according to its own diſcretion, and I have no reafon 
to complain. 

But if the loan be manifeſtly for enabling the enemy to attack 
me, this would be concurring in the war againſt me. 

Were ſuch troops furniſhed to my enemy by the ſtate itſelf, 

and at its expence, as alſo the money lent to him without in- 
tereſt, it would be no longer a queſtion whether ſuch ſuccour be 
incompatible with neutrality. : 
Farther, it may he affirmed on the ſame principles, that if a 
nation trades in arms, timber, ſhips, military ſtores, &c. I cannot 
take it amiſs that it ſells ſuch things to my enemy, provided it 
does not refuſe to ſell them to me alio. It carries on its trade 
without any deſign of injuring me, and in continuing it the fame 
as if I was not engaged in war, that nation gives me no juſt cauſe 
of complaint. 

] here ſuppoſe that my enemy goes himſelf into a neutral coun. 
try, to purchaſe what he has occaſion for. Let us now diſcuſs 
another point, namely, the trade which neutral nations carry on 


with thoſe with my enemy's country. It is certain that as they have no 


which are 
at wat, 


part in my quarre}, they are under no obligation to abandon their 
trade that they may avoid furniſhing my enemy with the means 
of making war. Should they retuſe not to fell me any of theſe 
articles by taking meaſures for tranſporting great quantities of 
them to my enemy, with a manifeſt intention of favouring him; 
fuch a partiality would exclude them from the neutrality they en- 
joyed. But if they only continue their cuſtomary trade, they d 
not thereby declare themſelves againſt my intereſt ; they on'y 
exerciſe a right which they are under no obligation of ſacrificing 

to me. : 
On the other hand, whenever I am at war with a nation, both 
my ſaſety and welfare prompt me to deprive it, as far as poſſible, 
of every thing which may enable it to reſiſt or hurt me. Here 
the law of neceſſity ihews its force. If this law warrants me 
on occaſion, to ſeize what belongs to another, ſhall it not like- 
wiſe warrant me to ſtop every thing relative to war, which neu- 
tral nations are carrying to my enemy. Even if I ſhould, by 
king ſuch meaſure, render all theſe neutral nations my enemics, 
had better run the hazard; than ſuffer him who is actually at 
war with me, to he thus freely ſupplied, to the great increaſe ot 
his power, It is theiefore very proper and very ſuitable to - 
| * * 
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law of nations, which diſapproves of multiplying the cauſes of 
war, not to conſider thoſe ſeizures of the goods of neutral nations 
as acts of hoſtility. 

When I have notified to them my declaration of war againſt 
ſuch or ſuch a people, if they will afterwards run the riſque 
of ſupplying them with things relative to war, let them not 
complain if their goods fall into my hands; for I do not declare 
war againſt them becauſe they attempted to carry ſuch goods, 
They ſuffer indeed by a war, in which they have no concern; 
but it is accidentally, I do not oppoſe their right, I only make 
uſe of my own; and if our rights clath with, and reciprocally 
injure each other, it flows from the effect of an inevitable ne- 
cetſity. This is a colliſion, which happens every day in war. 
When purſuant to my rights I exhautt a country trom whencg 
you drew your ſubſiſtence; When I beſiege a city with which 
you carried on a large trade, I doubtleſs injure you, I cauſe loſſes 
and inconveniences ; but it is without any deſign of hurting you. 
I oaly make uſe of my rights, and conſequently do you no in- 
juſtice, | 
. But that limits may be ſet to theſe inconveniences, that the 
commerce of neutral nations may ſubſiſt in all the freedom which 
the laws of war will admit, there are rules to be obſerved, and on 
which Europe ſeems to be generally agreed. 
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The firſt is carefully to diſtinguiſh common goods, which have 5175. 


no relation to war, from thoſe peculiarly ſubſervient to it. In the — — 


trade of the former, neutral nations are to enjoy an entire liberty; 
the parties at war cannot with any reaſon deny it, or hinder the 
importation of ſuch goods into the enemies country. In this 
the care of their ſafety, the neceſſity of defence, does not autho- 
tie them, as by theſe the enemy does not become more formi- 
dable. An attempt to moleſt or deſtroy this trade would be a 
breach of the rights of neutral nations, a flagrant injury to them ; 
neceſſity, as we have juſt obſerved, being the only reaſon which 
can authorize a reſtriction of their trade and navigation to the 
ports of the enemy. England and the United Provinces having 

reed in the treaty of Whitehall, ſigned on the 22d of Auguſt, 
1689, to notify to all ſtates, not at war with France, that they 
would attack, and previoully declared every thip bound to, or 
coming out of the harbours of that kingdom, to be a lawful 
prize; Sweden and Denmark, from whom ſome ſhips had been 
taken, entered into a counter-treaty, on the 17th of March, 1693, 
for maintaining their rights, and procuring juſt ſatisfaction. And 
the maritime powers perceiving that the complaints of the two 
crowns were well grounded, did them juſtice “. 

Commodities particularly uſed in war, and the importation of 
which to an enemy is prohibited, are called contraband goods. 
Such are arms, military and naval ſtores, timber, horſes, and even 


a $2 other inſtances in Grotius, Lib. III. Ch. I. Sec. 3. Note 6. de jure Belli 
den. | 
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proviſions, in certain junctures, when there are hopes of reducing 
the enemy by famine. 

But in order to hinder the carrying contraband goods to an 
enemy, are we only to ſtop and ſeize them, paying the coſt to 
the owner; or have we a right to confiſcate them? Barely to 
ſtop theſe goods would be generally effectual, eſpecially at ſea, 
where there is no poſſibility of cutting off entirely all acceſs to 
the enemy's harbours. All contraband goods, therefore, op 
being ſeized, are confiſcated, that the fear of loſs by repreſſi 
the avidity of gain, — induce the merchants of the =. 
countries to forbear ſupplying the enemy with contraband goods, 
And indeed it is ſo much the concern of a nation at war, to hin- 
der as much as poſſible the carrying any ſuch commodities to 
the enemy, which ſtrengthen and render him more dangerous, 
that neceſſity, the care of its welfare and ſafety, author\ſe it 
to take effectual methods, by declaring that all commodities of 
that nature, deſtined for the enemy, ſhall be confidercd as law. 
ful prize. On this account it notifies to the neutral fates 
the declaration of war, (§ 63.) and theſe uſually give orders to 
their ſubjects to decline all contraband commerce with nations 
at war, declaring that if they are taken in it, the ſovereign can» 


not protect them, In this particular the preſent cuſtoms of Eu- 


rope ſeems to be generally agreec, though this did not happen 
till after many variations, as may be ſeen in the note of Grotius 
juſt cited, and particularly by the ordinances of the kings of 
France, in the years 1543 and 1584, which only allow the French 
to ſe:ze contraband goods, and to keep them on paying the value. 
The modern cuſtom is certainly far more agreeable to tie mu- 
tual duties of nations, and entirely adapted to the preſervation of 
their reſpeCtive rights. The nation at war is highly concerned 
to deprive the enemy of all toreiga aſliltance, and this gives it a 
right to conſider thoſe who carry to its enemy things necctlary 
to war, if not abſolutely as enemies, yet as people who make 
little difficulty of hurting it, aud therctore puniſhes them by the 
confiſcation of their goods. Should their ſovereign oſfer to pro- 
tect them, it would be equal to his- furniſhing the enemy with 
theſe ſuccours himſelf : a mealure doubtleſs incompatibic with 
neutrality, A nation that without any other motive than the 
proſpect of gain, is employed in ſtrengthening my enemy, with- 
out regarding how far I may ſuffer *, is certainly far from be- 
ing my friend, and gives me a right to conſider and treat it as 
an aſſociate of my enemy, To avoid theretore perpetual ſub- 
jects for complaint and rupture, it has been agreed, in a manner 
entirely grounded on true principles, that the powers at war may 
ſeize and confiſcate all contraband goods, which neutral perſons 
{hall attempt to Carry to their enemy, without any complaiut trom 


In our time the king of Spain has prohibited all Hamburg ſhips from entering 
his harbours, that city having engaged to ſurniſh the Algerine corſairs with mi- 
ktary froges, and thus obliged it to revoke its contract with the tate, 
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the ſovereign of thoſe merchants; as on the other hand, the 

wer at war does not impute to the neutral ſovereigns theſe 
practices of their ſubjects. Care is even taken to ſettle every 

ticular of this Kind in treaties of commerce and navigation. 

Without ſearching neutral ſhips at ſea the commerce of con- 8114. 

traband goods cannot be prevented. There is then a right of — 
ſearching. Some powerful nations have indeed, at different qips. 
times, refuſed to ſubmit to this ſearch. © After the peace of 
« Vervins, queen Elizabeth continuing the war with Spain, de- 
« fired the king of France to allow that all French ſhips on their 
« yoyage to Spain may be ſearched, in order to diſcover whether 
« they did not ſecretly carry military ſtores ; but this was re- 
« fuſed, as an _ to trade, and a favourable occaſion to pil- 
lage v. At preſent, a neutral ſhip refuſing to be ſearched, 
would from that proceeding alone be condemned as lawful prize. 
But to avoid inconveniences, violence, and every other irregu=- 
larity, the manner of the ſearch is ſettled in the treaties of na- 
vigation and commerce, According to the preſent cuſtom credit 
is to be given to certificates and bills of lading, produced by the 
maſter of the ſhip ; unleſs any fraud appear in them, or there be 
very good reaſons for ſuſpecting their validity. 

Lfects belonging to an enemy found on board a neutral ſhip $ 11g. 
are ſeizable by the rights of war ; but by the law of nature the <&s of 
maſter is to be paid his freight, and not to ſuffer by the ſeizure. jun ina 

The effects of neutrals found in an enemy's ſhip, are to be neutral 
reſtored to the owners, againſt whom there is no right of con- * go + 
fiſcation, but without any allowance for detainder, decay, &c. Neeral of. 
The loſs ſuſtained by the neutrals on this occaſion is an accident, fe&s on 
to which they expole themſelves by ſending them in an enemy's board the 
ſhip 3 and the captor in making uſe of the * of war, is not an- m 
ſwerable for any accidents reſulting from it, no more than if a 
neutral paſſenger, who happened unfortunately to be in an ene- 
my's ſhip, ſhould be killed in the engagement. 

Hitherto we have conſidered the commerce of neutral nations 8 115. 
with the territories of the enemy in general. There is a par- Trade with 
ticular caſe where the rights of war extend ſtill farther. All com- 3 Plage be- 
merce is entirely prohibited with a beſieged town, If I lay fiege 
to a place, or only form the blockade, have a right to hinder 
any one from entering, and to treat as an enemy whoever at- 
tempts to enter the place, or carry any thing to the beſieged, 
without my leave; for he oppoſes my enterpriſe, may contribute 
to the miſcarriage of it, and thus cauſe me to fall into all the 
evils of an unſucceſsful war. King Demetrius hung up the maſ- 
ter and pilot of a veſſel carrying proviſions to Athens, when he 
almoſt reduced the city by famine +. In the long and bloody 
war carried on by the United Provinces againſt Spain, for the 
recovery of their liberties, they refuſed the Engliſh the liberty of 
carrying goods to Dunkirk, betore which the Dutch fleet lay ||. 


® Grotius ubi ſupra, # Plutarch in Demetrio. Gxrotius ut ſupra. 
A neu- 
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$119. A neutral nation continues with the two parties at war, in the 
6 ſeveral relations nature has placed between nations, It is ready 
neutral, to perform towards them both, all the duties of humanity, reci. 

procally due from nation to nation. It is in every thing, not 
directly relating to war, to give them all the aſſiſtance in it; 
power, and of which they may ſtand in need. But this aſſiſtance 
is to be given with impartiality, that is, in not refuſing to one 
of the parties any thing on account of his being at war with 
the other ( 104.) This does not hinder a neutral ſtate hay. 
ing particular connections of friendſhip and good neighbourhood 
with one of the parties at war, from granting him in whatever 
does not relate to military tranſactions the preference due to 
friends: much more may he, without giving offence, continue 
to him, for inſtance, in commerce, ſuch indulgencies as have 
been ſtipulated in their treaties. It is therefore equally to allow, 
as far as the public good will permit, the ſubjects of the contend. 
ing parties to viſit its territories on buſineſs, or purchaſing pro- 
viſions, horſes, ark in general every thing they ſtand in need of; 
unleſs by a treaty of neutrality it has promiſed to refuſe to both 
parties ſuch commodities as are uſed in war. Amidit all the 
wars which diſturb Europe, the Switzers keep their country in 
an unexceptionable neutrality. Every nation indiſcriminately is 
allowed to come thither and purchaſe proviſions, if the country 
has a ſurplus, horſes, military ſtores, &c. 

5 119. An innocent paſſage is due io all naions with whom a fate 
is at peace (Book II. F 123.) And this duty comprehends 
— in troops equally with individuals. But the ſovereign of the coun 
z neutral is to judge whether this paſſage be innocent, and it is very dit- 
country- ficult for that of an army to be entirely ſo. In the late wars of 

Italy, the territories of the republic of Venice, with thoſe of the 
pope, ſuſtained very great damages by the paſlage of armies, and 
often became the theatre of the war. 
HO „ The paſſage therefore of troops, and eſpecially that of a whole 
bc aged. army, being no matter of indifference, he who deſires to march 
| his troops through a neutral country is to aſk the ſovereign's 
permiſſion. To enter his territory without his conſent, is 2 
violation of the rights of ſovereignty and ſupreme dominion, by 
virtue of which this country is not to be diſpoſed of for any uſe 
whatever, without his permiſſion, either tacit or expreſſed, And 
a tacit permiſſion for the paſſage of troops is not to be preſumed, 
. as — conſequences of ſuch a permitfion may be very detri- 
mental. | 

$ 121, If the neutral ſovereign has good reaſons for refuſing a paſlage, 
1 — is not obliged to grant it; a paſſage in this caſe being e 
pood rea- onger innocent. 


ic. In all doubtful caſes, the judgment of the proprietor is to be 


— 


5 EY referred to concerning the innocence of the uſe deſired to be made 
"ay of things belonging to another. (Book II. § 128, 130.) 


taſe it may 


de forced, And his denial is to be obſerved, though poſſibly unjuſt. It the 


refuſal was evidently unjuſt, and in the caſe now before us = 
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unqueſtionably innocent, a nation may do itſelf juſtice, 

and take by force what it was unjuſtly denied. But we have al- 
ready obſerved that it is very difficult for the paſſage of an army 
to be abſolutely innocent, and much more ſo for the innocence 
to be very evident. The evils it may occaſion, the dangers that 
may attend it, are ſo various, depend on ſo many particulars, and 
are ſo complicated, that to foreſee and provide for eve thing is 
next to impoſſible. Beſides, ſelf-intereſt has ſo powerful an in- 
fluence on the judgments of men, that if he who requires the 
— is to judge of its innocence, he will admit no reaſon 
rought againſt it, and thus a door is opened to continual quar- 
rels and hoſtilities. The tranquillity and common ſafety of na- 
tions, therefore, require that each ſhould be miſtreſs of its own 
territory, and at liberty to deny every foreign army an entrance, 
when it has not departed from its natural liberties in this reſpect, 
by treaties ; and the only exception in thoſe very rare caſes is, 
when it may be ſhewn in the moſt evident manner, that the paſ- 
required is abſolutely without ur or inconveniency. If, 

on ſuch occaſion, a paſſage be forced, he who forces it will not 
be ſo much blamed as the nation that has indiſcretely drawn this 
violence upon itſelf. Another caſe excepted alſo, is that of ex- 
treme neceſſity. Urgent and abſolute neceflity ſuſpends all the 
right of property (Book II. 119, 123.) And if the propri- 
etor be not under the ſame caſe of neceſſity as you, it is allow- 
able for you, even againſt his will, to make uſe of what belongs 
to him. When therefore an army muſt periſh, or never return 
to its own country without paſſing through neutral territories, it 
has a right to force a paſſage, notwithſtanding the ſovereign's de- 
nial, we to clear its way by the (word. But it is firſt to aſk 
leave to paſs, to offer ſecurities, and pay whatever damages it 
occaſions. This was the behaviour of the Greeks on their re- 
turn from Aſia, under the conduct of Ageſilaus . Extreme 
neceſſity may even authoriſe the temporary ſeizure of a place, 
and the putting a garriſon therein for defending itſelf againſt the 
enemy, or preventing him in his deſigns of ſeizing his place, 
when the ſovereign is not able to defend it. But when the 
danger is over it muſt be immediately reſtored, paying all the 
— inconveniences, and damages, cauſed by ſeizing the 
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place. 
When the paſſage is not of abſolute neceſſity, the danger alone 8723. 


of admitting a powerful army into one's country authoriſes a The fear of 


denial, The commander may be diſpoſed to make himſelf maſter 


danger au- 
thoriſes 


of it, or at leaſt may act as ſovereign, and live at diſcretion. I.et a genial, 


it not be ſaid with Grotius t, that he who requires the paſlage is 
not to be deprived of his right for our unjuſt tears. A probable 
far, founded on good — gives us a right to avoid what 
may render it real, and the conduct of nations affords too ſolid a 
foundation for the fear in queſtion. Beſides, a right of paſſage is 


® Platarch's life of Ageſilaus. + Book II. Ch. II. Sect. 13. Note 5. 
* not 
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not a perfect right, unleſs in the caſe of an urgent neceſlity, or 
the moſt perfect evidence that the paſſage is innocent. 

$124 But in the preceding paragraph I ſuppoſe it impraQticable to 
or to re- give ſecurity ſutficient to remove every cauſe of fearing the at- 
— tempts and violence of him who demands the paſſage. If ſuch 
ſecurities, ſecurity can be given, the beſt method is to permit them to paſg 

| in ſmall bodies only, at the ſame time delivering up their arms, 
Inftances of which may be found in hiſtory . The reaſon flow. 
ing from fear now no longer exiſts; therefore he who require; 
the paſſage ſhould conform to every reaſonable ſecurity required 
of him, and conſequently ſubmit to pals by diviſions and deliver 
up his arms, if the paſſage is denied him on any other terms, 
The choice of what ſecurities he is to give does not belong to 
him. Hoſtages, or a bond, would very often be ſlender ſecurities, 
Of what benefit are hoſtages to me, from him who can imme- 
diately render himſelf my maſter ? And of as little effect is a 
bond againſt a much ſuperior power. 

& 125. But in order to paſs through the territories of a nation, is there 
en a conſtant neceſſity for giving every ſecurity it may require? 
wayszan The cauſes of the paſſage are firſt to be diſtinguiſhed, and then 
obligation the manners of the nation of whom it is — 
of comply- ſidered. If the paſſage be not eſſentially neceſſary, and can be 
Alf lind of obtained only on ſuſpicious or difagreeable conditions, it muſt be 
ſecurities, laid aſide, as in the caſe of a refuſal (& 122.) But if neceſ. 

. fity warrants me to paſs, the condition on which the paſlage 
will be granted may be accepted or rejected, according to the 
manners of the people I am treating with. Suppoſe I am to 
croſs the country of a wild, faithleſs, and barbarous nation, ſhall 
I leave myſelf at its diſcretion by giving up my arms, and cauſing 
my troops to march in diviſions? This is fo dangerous a ſtep 
that I believe none will impoſe it on me. Neceſſity authoriſes 
me to pals, and even to pals in ſuch a poſture as will ſecure me 
: fram any ambuſh or violence. I will offer every ſecurity that 
can be given, without weakly expoſing myſelf ; and if the offer 
is rejected, I muſt be guided by neceſſity and prudence. I add, 
and L the moſt ſcrupulous moderation, that I may not trelpals 
on the right derived from neceſſity. 

6126. If the neutral ſtate grants, or refuſes a paſſage to one of the 
Of the arties at war, it is in like manner to grant or refuſe it to the 
—_— other, unleſs the alteration of circumſtances gives it ſolid reaſons 
between for acting otherwiſe. Without ſuch reaſons, to grant one what 
both parties js refuſed to another, would be ſhewing partiality, and receding 
—— _=_ from an exact neutrality, f 
7 5 2 When I have no reaſon to refuſe the paſſage, the party againſt 
A neutral whom it is granted has no room for complaint, much lets for 
— gran*” making it a pretence for a war, ſince I did no more than what the 
nen law of nations enjoins ($ 119.) Neither has he any right to te- 
to be _ -quire that I ſhould deny the paſſage ; becauſe he is not to hinder 
p Us, 

The Ef cane, and the ancient inhabitants of Cologn. See Grotius, ibid. 


me 


ed are to be con- 
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me from doing what I think agreeable to my duty, and even on 
occaſion when I might with juſtice deny the paſſage, it is allow- 
able in me not to make uſe of my right, eſpecially when I ſhould 
de obliged to ſupport my refuſal by my ſword. Who will take 
upon him to complain of my having permitted the war to be 
carried into his own country, rather than draw it on myſelf? It 
cannot be required that I ſhould take up arms in his favour, un- 
leſs obliged to it by a treaty. But nations more intent on their 
own advantages than the obſervation of ftrict juſtice, are often 
yery loud on this pretended ſubject of complaint. In war, eſpe- 
cially, they ſtick at no meaſures ; and if by their threatenings they 
can intimidate a neighbour to refuſe a paſlage to their enemy, 
they conſider this conduct as a ſtroke of policy. 

A powerful ſtate will oppoſe theſe unjuſt menaces, and, firm 8 228. 
to its juſtice and glory, will not be diverted by the fear of a This tate 
groundleſs reſentment : it will not even bear the menace. But * 
2 weak nation, unable to make good its party, will be under a fear of the 
neceſſity of conſulting its ſafety ; and this important concern au- reſentment 
thociſes it to refuſe a paſſage, which would expoſe it to danger * = W- 
too powerful for it to repel. — 

Another fear may alſo warrant the refuſal, namely, that of 8 129. 
drawing on its country the calamities of war. For ſhould even — 
he again to whom the paſſage is granted, obſerve ſuch modera- may 3 
tion as not to make uſe of menaces, that it may be refuſed, he will become the 
alſo on his part demand the like march to meet his enemy, and *Þcarre of 
thus the neutral country will become the theatre of war. The 
infinite evils of ſuch a * are an unexceptionable reaſon for 
refuling the paſſage. In all theſe caſes he who ſhould attempt 
to force a paſſage injures the neutral nation, and gives it the 
— cauſe poſſible to join with the contrary party. The 

witzers, in their alliance with France, had promiſed not to grant 
a paſſage to its enemies. They ever refuſe it to all ſovereigns at 
war, in order to ſecure their frontiers from this galamity. And 
they take care that their territory ſhall be reſpected ; but make 
no ſeruple of granting a paſſage to recruits paſſing in ſmall bo- 
dies and without arms, | 

The grant of paſſage includes that of every particular con- $ 139. 
nected with the paſſage of troops, and of things without which it 3 
would not be practicable : ſuch as the liberty of carrying what- in the 
eve; may be neceſſary to an army, that of exerciling military grant of 
ciſcipline on the officers and ſoldiers, and that of buying at a rea- pallage. 
ſonable rate every thing an army may want, unleſs a fear of icar- 
city render an exception neceſſary; when the army muſt carry 
with them their proviſions. | "Fay 

He who grants the paſſage is, as far as lies in his power, to Safety of 
take care it be ſafe. I his good faith requires; for to act other- the paſſage. 
wite would be drawing thoſe who are paſſing into a ſnare. 9132. 

For this reaſon, and as ſtrangers can do nothing in a country No holti- 
aainſt the ſovereign's will, to attack an enemy in a neutral ity to be 
country, or commit ia it any other hoſtility, is abſolutely _ — 

* ut, country. 
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ful. The Dutch Eaſt-India fleet having put into Bergen i 
Norway, in 1666, to avoid the Engliſh, were attacked by then, 
But the government of Bergen fired on the aſſailants, and the 
court of Denmark complained, perhaps too faintly, of an enter. 
priſe ſo injurious to its rights and dignity *. 

To ſecure priſoners or ſpoil in a place of ſafety are acts of wi, 
conſequently not to be done in a neutral country; and whoever 
permitted it would break the neutrality as favouring one of the 
parties, But I here ſpeak of priſoners and goods, not yet per. 
fectly in the enemy's power, the capture of which is not, if I may 
be allowed the expreſſion, fully completed. A flying party, for 
inſtance, cannot make uſe of a neighbouring and neutral country 
as a ſtaple for ſecuring its priſoners and ſpoil. To permit this 
would be to countenance and ſupport its hoſtilities. When the 
capture is completed, and the booty abſolutely in the enemy's 
power, no enquiry is made how he came by ſuch effects, and he 
has a right to diſpoſe of them any where. A privateer carries 
his prize into a neutral port, and there freely ſells it; but he 
would not be allowed to put his priſoners aſhore, in order to con- 
fine them; for to keep or detain priſoners of war is a continu- 
ation of hoſtilities, | 

$133 On the other hand it is certain, that on my enemy's being 
— to ak. deſeated, and too much weakened to eſcape me, if my neighbour 
ord retreat . * . 
to troops affords him a retreat, allows him time to recover, and watch 
that they favourable opportunity of making a ſecond attack on my terri- 
nay ov tories, this conduct, fo pernicious to my ſafet and intereſts, 
encmics, would be incompatible with neutrality. If therefore, my enemy 
on a defeat retires into a neutral country, however charity may 
enjoin him not to refuſe a paſſage and ſafety, he is to cauſe the 
troops, as ſoon as poſſible, to continue their march, and not permit 
them to watch an opportunity for attacking me. Becauſe otherwile 
he gives me a right to enter his territories in queſt of my enemy; 
a misfortune that too often attends nations unable to command 
reſpect, Their territories ſoon become the ſcene of war; armies 
march into it, encamp, and fight, as in a country open to al 
| commerce, 

$1314 Troops to whom a paſſage is granted, are not to occaſion the 
— leaſt damage in a country; ny are to keep the public roads, an! 
by troops not to enter the poſſeſſions of private perſons; to obſerve the 
palling moſt exact diſcipline, and punctually pay for every thing they 
througha want. And if the licenciouſneſs of the ſoldiers, or the neceſſij 
eeuutry, of ſome operations, as encamping, intrenching, and the like, have 
cauſed any damage, the commander, or his ſovereign, is to make 
reparation. All this requires no proof, By what right is a 
army to cauſe loſſes to a country, when the moſt he could al 

was att innocent paſlage ? 


„ The author of the Preſent State of Denmark, written in Engliſh, pretends that 
the Danes had engaged to deliver up the Dutch flect, but that jonie ſcaſonabs 


No- 


preſents made to the court of Denmark ſaved iti. Chap. 18. 
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Nothing hinders but that a ſum for damages, which it would 
te difficult to eſtimate, and for the inconveniences naturally re- 
ulting from the _gs of an army, ſhould be agreed on. But 
+ would be ſordid to ſell the very grant of paſſage, nay even un- 
juſt, if the paſſage be attended with no damage; ſince, in this 
caſe, it is due. The ſovereign, however, of the country is to 
take care that the damage be paid to the parties who ſuffer, for 
no right authoriſes him to reſerve what is given for their indem- 


nity. Too often indeed the weak ſuſtain the loſs, and the power- 
ful retain the compenſation. 
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Laſtly, as an innocent paſſage can be due only to juſt cauſes, \, 5 35 
ſo it oy bs well refuſed to him who requires it for a war ma- . 
nifeſtly unjuſt, as, for inſtance, to invade a country without a fulcd lor a 


reaſonable pretence. Thus Julius Cæſar denied a paſſage to t 


War mani- 
no ſelly un- 


Helvetians, who were quitting their country in order to conquer zul. 


a better, Yet policy ſeems to have had a greater ſhare in his 
denial than the love of juſtice : but on this occaſion he was in- 
titled to follow the maxims of his prudence. A ſovereign who 
is in a condition to refuſe without fear, ſhould doubtleſs refuſe 
in the caſe we now ſpeak of. But if it be dangerous, he is not 
obliged to expoſe himſelf for the ſecurity of another ; nay, to 
hazard raſhly the quiet and welfare of his people is abſolutely a 
very great breach of his duty, 


CHAP, VII. 


Of the Law of Nations in War, and firſt, of what there is a Right 
of doing, and what is permitted in a qui Mar againſt the 
nemy”s Per ſon. 


W HAT we have ſaid hitherto concerns the right of making 
war; let us now proceed to che right, which is to take 
place in the war itſelf, and to the rules which nations ſhould re- 


$ 136. 


eral 


principle of 
the rights 


ciprocally obſerve, even when deciding their differences by arms. agaioſt an 
We ſhall begin with the rights of nations, which make a juſt war, <*<"7 ins 
and diicuſs what is allowed to it againſt its enemy. All theſe “ 


xe to be deduced from one ſingle principle, the end of a juſt 
war, For when the end is lawtul, he who has a right to pro- 
ſecute this end is warranted in the uſe of all neceſſary means to 
attain it. The end of a juſt war is to revenge, er prevent injury 
(F 28.), that is, to procure by force the juſtice which cannot 
otherwiſe he obtained; to compel an unjuſt perſon to repair an 
iury already done, or to give ſecurities againſt any wrong 
threatened by him, On a declaration of war, therefore, this na- 
tion has a right of doing againſt the enemy whatever is neceſſary 
to this juſtifiable end of bringing him to reaſon, and obtaining 
juſtice and ſecurity from him. 

The lawful _s gives a true right only to thoſe means which 
we necellary for obtaining ſuch end, Whatever exceeds this is 


$ 127. 
ifterencs 
between 


Cen- what there 
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is a right of cenſured by the law of nature, is faulty, and will be condemned 
— at the tribunal of conſcience. Hence it is that the right to ſuch 
What 15 * . . . R 
barely al- or ſuch acts of hoſtility varies according to their circumſtance, 
lowed or What is juſt and perfectly innocent in a war, in one particuly 
— — ſituation, is not always ſo in another. Right goes hand and hand 
ES with neceſlity, and the exigency of the caſe, but never exceed; 
it. It being, however, very difficult always to form a preciſe 
judgment of what the preſent caſe requires, and every nation be. 
ing the judge of what its own particular ſituation will allow (Pre. 
lim. F 16.), nations muſt in this particular conform to genen 
rules. Accordingly, whenever it is certain and evident that ſuch 
a meaſure, ſuch an act of hoſtility is neceſlary in general for over. 
wering the enemy's reſiſtance, and attaining the end of 1 
wful war; this meaſure taken in general, is accounted by 
the law of nations a juſt right in war; though he who make 
ule of it unneceſlarily, when he might attain his end by mild. 
er methods, is not innocent before God and his conſcience, 
On this the difference between what is juſt, equitable, irrepre. 
henſible in war, and what is only allowed, and not puniſhes 
among nations is founded, The ſovereign who would preſerve; 
ure conſcience, and punctually — the duties of humarity, 
is never to loſe ſight of what we have already obſerved more than 
once, that nature gives him a right of making war, only in caia 
of neceſſity, when a remedy, ever diſagreeable, though often ne- 
ceſſary, muſt be uſed againſt obſtinate injuſtice or violence. If 
he is penetrated with this great truth, he will never carry the te- 
medy beyond its due limits, and will be very careful that it ſhall 
not fall with greater weight on mankind, and cauſe more cala. 
mity and deſolation than is requiſite for the defence of his rights 
and the care of his ſafety. _ 

$138. , The buſineſs of a juſt war being to ſuppreſs violence and in- 
Of a right juſtice, it gives a right to compel by force, him who is deaf to 
to weaken the voice of juſtice, It gives a right of doing againſt the enemy 
— enemy whatever is neceſſary for weakening him; for diſabling him from 

ho aki farther reſiſtance in ſupport of his injuſtice ; and tae 
means juſ> Making any farther reſiſta pp juſtice; 
tiſiable in moſt effectual, the moſt proper methods may be choſen, provided 
themlclves. they have nothing odious, be not unlawful in themſelves, or ex- 
ploded by the law of nature. 

& 139. An enemy attacking me unjuſtly, gives me an undoubted right 
Of theright of repelling his violences, and he who oppoſes me in arms, when 
= — r. demand only my right, becomes himſelf the real aggretlor by 
for.” his unjuſt reſiſtance : he is the firſt author of the violence, and 

obliges me to make uſe of force for ſecuring myſelf againſt the 
wrongs intended me, either in my perſon or es For i 
the effects of this force proceed ſo far as to take away his i, 
he owes the misfortune to himſelf; for if by ſparing him I ſhould 
ſubmit to the injury, the good would ſoon become the prey 0 
the wicked, Hence the right of killing enemies in a juſt war 
is derived ; when their * cannot be ſuppreſſed, wuen they 
are not to be reduced by milder methods, there is a right of taking 

away 
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away their life. Under the name of enemies, as we have already 


VIII. 


* ſhewn, are comprehended, not only the fürſt author of the war, 


— but likewiſe all who join him, and ght for his cauſe. 5 

iculir But the very manner by which the right of killing cnemies is 2 

1 hand proved, points out alſo the limits of this right, On an enemy 1 

Ceeds ſubmitting and delivering up his arms, we cannot on Juſtice An an my 

reciſe take away his life, Thus in a battle quarter is to be given to * to be 
> Kik aner 


calit” to 


oo 


n be thoſe who lay down their arms, and at a ſiege, a garriſon offering 
(Pre. to capitulate are never to be refuſed their lives. The humanity cut. 
| with which moſt nations in Europe carry on wars at preſent, 


= cannot be too much commended if ſometimes in the heat of 

over. action the ſoldier refuſes to give quarter, it is always contrary to 

of 2 the inclination of the officers, who eagerly interpoſe for ſaving 

d by the lives of ſuch enemies as have laid down their arms. 

nakes There is however one caſe where life may be denied an enemy : $ 147. 
mild. who ſurrenders, and alſo capitulation refuſed to a place, This is /* Portion 
ence, when the enemy has been guilty of ſome enormous breach of the cepted. 
epte- law of nations, and particularly if it be at the ſame time a viola- 

iſhed tion of the laws of war. This denial of quarter is no natural 

en conſequence of the war, but the puniſhment of his crime; a 

rity, puniſhment which the injured party has a right to inflict : but 

then for this penalty to be juſt it mult fall on the guilty. When the 

caia war is with a ſavage nation, which obferves no rules, and never 

8 gives quarter, it may be chaſtiſcd in the perſons of any ſeized 


2M or taken, they are among the guilty, that by this rigour they 
may be brought to conform to the laws of humanity, But 


e Its me . * N 
aal wherever ſeverity is not abſolutely neceſſary, clemency is to be 
alas uſed. Corinth was utterly deſtroyed tor having violated the law 


hes of nations toward the Roman ambaſſadors. However that ſe- 


verity has been cenſured by Cicero and other great men. He 
1 who has even the moſt juſt cauſe to puniſh a fovereign as 
ft his enemy, will always incur the reproach of cruelty, ſhould he 
—_ cauſe the puniſhment to fall on the innocent people. I here are 
* other methods of chaſtiſing the ſovereign: as the depriving 
| the him of ſome of his rights, taking from him towns and pro- 
TY vinces. The evil which the whole nation ſuffers then, is a par- 
er: ticipation inevitable to the members of a political ſociety. 


This leads us to ſpeak of a kind of retortion ſometimes prac- 8 242. 
tiled in war, under the name of repriſals. If a general of the <1 
enemy has, without any juſt reaſon, cauſed ſome priſoners to be * 
hanged, a like number of his men, and ot the ſame rank, will 
will be hung up, ſignifying to him that this retaliation will be 
continued for obliging him to obſerve the laws of war, It is a 
ſad extremity thus to put a priſoner to death for his general's 
fault, and if this priſoner before was promiſed his life, repriſals 
cannot be made on him with any colour of juſtice. Yet as a 
prince or his general has a right of facrihcing the life of his ene- 
mies td his ſatety, and that of his men, if he is engaged with an 
inhuman wnemy, who frequently commits ſuch enormities, he 


appears to have a right of refuſing iiſe to ſome of the priſoners 
* be 
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he may take, and of treating them as his were treated. But Sci. 
pio's generoſity is rather to be imitated: that great man having 
reduced ſome Spaniſh princes who had revolted againſt the Ro: 
mans, declared to them, that on a breach of their faith he would 
not call the innocent hoſtages to an account, but themſelves; 
and that he would not revenge it on a diſarmed enemy, but on 
thoſe who ſhould be found in arms“. Alexander the Great, 
having cauſe of complaint againſt Darius, for ſome mal-prac. 
tices, ſent him word, that if he continued to make war in ſuch a 
manner, he would purſue him to the utmoſt, and give no guar. 
ter +. It is thus an enemy violating the laws of war is to be 
checked, and not by cauſing the penalty due to his crime to fal 
on innocent victims. 

1 How could it be conceived in a knowing age, that it is lawful 
Whether a to puniſh with death a governor who has detended his place to 
governor of the laſt extremity, or who in a weak place has prelumed to make 
a place can a ſtand againſt a royal army? Yet, even in the laſt century, 
1 this notion was ſo common as to make an article in the law of 
for an ob- War, and even at prefent it is not totally exploded. What a 
finate de- thought ! to puniſh a brave man for having performed his duty. 
lence. Very different were the principles of Alexander the Great, when 

he. gave orders for ſparing ſome Mlileſians, on accornt of their 
courage and fidelity j, As Phyton was led to execution by 
order of Dionyſus the Lyrant, for having obſtinately defended 
the town of Rhegium, of which he was governor, he cred 
% out, that to put him to death for defencing the city was 
« unjult, and that heaven would ſoon revenge it. And Diodorus 
« Siculus terms this an unjuſt puniſhment.” It is in vain to 
object, that an obſtinate defence, eſpecially in a weak place, againtt 
a royal army, only cauſes a great effuſion of blood to ro purpoſe; 
for this defence may ſave the ſtate, by delaying the enemy ſome 
days longer; and belides courage ſupplies the want of fortifica- 
tions. The chevalier Bayard having thrown himſelf into Vle- 
ziers, defended it with his uſual intrepidity J, and proved that 
a brave man is ſometimes capable of ſaving a place, Which another 
would not think tenable. The hiſtory of the famous ſiege of 
Malta is another inſtance how far men of ſpirit may defend them- 
ſelves, when thoroughly determined. How many places have 
ſurrendered, which by a more regular and vigorous defence might 
have ſtopped the enemy a long time, have weakened their forccs, 
occaſioned the loſs of the remainder of the campaign, or cven 
have ſaved themſelves? In the laſt war, whilſt the ſtrongeſt 
places in the Netherlands opened their gates in a few days, gene- 
ral Lentrum defended Coni againſt the efforts of two powerful 


* N-que ſe in obſides innoxios, ſed in ipſos, fi defecerint, ſeviturum : nec ab 
inermi, fed ab armato hoſte panas expetiturum. Tit. Liv, Lib. XXVII. 
+ Quint. Curt Lib. IV. Cap. I. XI. 
1 Arrian de Exped. Alexand. Lib. I. Cap. XX. ; | 
| Lib. XIV. Cap, C XII, quoted by Grotius, Lib, III. Cap. II. Sc N. 16. u. 5. 
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armies holding out, in ſo indifferent a port, forty days from 
the opening of the trenches, ſaved his town, and with it all 
Piedmont. It is farther urged that by threatening a commander 
with death, you may ſhorten the bloody lege, ſpare your troops, 
and gain a valuable opportunity. My anſwer is, that a brave 
man will deſpiſe your menace, or, provoked at ſuch ignominious 
uſage, will ſell his life at a dear rate, make you pay for your in- 
juſtice, and bury himſelf under the ruins of his fort. But what- 
ever adyantage you might promiſe yourſelf from ſuch an unlaw- 
ful proceeding, this will not warrant you in the uſe of it, The 
menace of an unjuſt puniſhment is unjuſt in itſelf 3 it is an {ofult 
and an injury. But to execute it would be barbarous and horrible : 
and if it is not to take effect, I believe it will be allowed vain 
and ridiculous. Juſt and decent means may doubtleſs be uſed for 
inducing a governor not obſtinately to reduce himſelf to the 
laſt extremity ; and this is at preſent done by all wile and hu- 
mane generals. A governor is ſummoned to ſurrender, and in 
the progreſs of the ſiege an honourable and advantageous capitu- 
lation is offered him, with an intimation that if he itays too long, 
he will be admitted only to ſurrender as a priſoner of war, and at 
diſcretion ; if he has > o and at length is forced to ſurrender at 
diſcretion, all the ſeverity of the law of war may be uſed, both 
againſt him and his troops. But this right never extends ſo far 
as to deprive an enemy of life, who lays down his arms (§ 140.) 
unleſs he has been guilty of ſome proportionate crime towards 
the conqueror. (5 . 

Reſiſtance carried to extremity is puniſhable in a ſubaltern 
only, on ſuch occaſions when it is manitelily uſeleſs, It is then 
obſtinacy, and not firmneſs or bravery. The end of true courage 
being always reaſonable. Let us ſuppoſe, for inſtance, a ſtate 
entirely reduced under the conqueror's _ except one ſingle 
fortreſs, that no ſuccour is to be expected from without, no 
neighbour, no ally, concerns itſelf about ſaving the remainder 
of this conquered ſtate: the governor is then to be acquainted 
with the ſtate of affairs, ſummoned to ſurrender, and may be 
threatened with death on his perſiſting in a defence abſolutely 
fru:tlefs, and which can tend only to the effafion of human 
blood. Should this make no impreſſion cn him, he deſerves the 
puniſhment with which he has been juſtly threatened. I ſup- 
poſe the juſtice of the war to be problematical, and that it is not 
an inſupportable oppreſſion which he oppoſes ; for if this gover- 
nor maintains a cauſe evidently juſt; if he fights to fave his 
country from flavery ; his misfortune will be piticd : the brave 
will commend him for holding out to the laſt, and dying free. 

Deſerters found by the victor among his enemies — ren- 
dered themſelves guilty towards him, and he has doubtleſs a 
right of putting them to death. But they are not properly con- 
ſidered as enemies, and are rather perfidious citizens, traitors to 
their country, and this quality, their enliſting with the enemy 


cannot obliterate, nor exempt them from the puniſhment they 
1 2 have 
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have deſcrved. At preſent, however, deſertion being unhappily 
too common, the number of delinquents in fome meaſure ren. ( 
ders clemency neceſſary. And in capitulations a garriſon is y 
uſually allowed to march out with a certain number of covered 
waggens in which the deferters are ſaved. t 
FR. 145. Women, children, the ſick and aged, are in the number of 2 
women, . . Th F 

children, enemies (§ 70, 72.) And there are rights with regard to them, a 
the aged as belonging to the nation with which another is at war, and the n 
aud ck. rights and pretenſions between nation and nation affect the body t 
of the ſociety, together with all its members. (Book II. § 81, 82, n 
44.) But theſe are enemies who make no reiiſtance, and con. l 
ſequently give us no right to treat their perſons ill, or uſe any h 
violence againſt them, much leſs to take away their lives. (8 140.) 2 
This is ſo plain a maxim of juſtice and humanity, that at preſent t 
every nation, in the leaſt civiliſed acquieſces in it. Sometimes in- 
deed the ſoldicr in his brutal rage has forced women, or killed them, 
aud put children and aged perſons to the ſword, but theſe are ex- 
ceſſes at which the officers are extremely concerned, and do all 
they can to put a itop to; and a wiſe and a humane general even 
puniſhes them. However, if women are defirous of being 
ſpared, they are to employ themſelves in the occupations of 
their ſex, and not to play the men in taking arms, Accordingly 
the military law of the Switzers, which forbids maltreating wo- 
men, formally excepts thoſe who have committed any acts of 

hoftility . | 
M5 The like may be ſaid of the clergy, of men of letters, and 
clergy, of other perſons, whole callings are very remote from military af- 
men of l:t- fairs. Not that theſe have neceltarily and by their functions any 
ters, &c. character of inviolability with reſpect to an enemy, or that the 
civil law can confer it on them: but as they do not appear in 
arms, and oppoſe no force againtt the enemy he has no right to 
uſe any againſt them. Among the ancient Romans the pri s 
carried arms; Julius Creſar himſelf was ſovereigu pontiſt. Lig— 
nitaries, biſhops and cardinals have been ſcen in a military garb, 
and commanding armies, From the time of their acting fo, they 
ſubject · themſelves to the common fate of military perſons. In 
battle, it is preſumed, that they did not pretend to de invio- 

lable. 

rg - Formerly, every one capable of carrying arms became a ſol- 
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Of wi. dier, when his nation was at war, and eſpecially when attacked. 
Fats, and Grotiusy however produres inffances of ſeveral nations nd cmi— | 
of ee neut commanders! who ſpared the pealaiitry in conſideration of a 
de net cars the inimediate uſctiulneſs of their labour. At jueient war is car- 0 
ty arms., ried on by regular troops z the people, the pealants, the inhabt- 
tants of towns and viliages do not concern themſelves in it, d 
generally have nothing to fear from the enemy's arms. it 
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inhabitants ſubmit to him who is maſter of the country, pay tie 
contributions im poſcd, and refrain from all hoſtilities, they live 28 
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ſafe as if they were friends; they even continue in poſſeſſion of 
what belongs to them. The country people come treely to the 
camp to ſell their proviſions, and care is taken that they hall feel 
the calamities of war as little as pothble. A laudable cuſtom, 
and truly worthy thole nations who pretend to humanity, and 
advantageous to the enemy himſelf, who finds his account in this 
moderation ; by protecting the pea. cable inhabitants, keeping 
the ſoldiers in ſtrict diſcipline, and preferving a country, the ge- 
neral procures an ealy ſubſiſtence to nis army, and faves it many 
loſſ-s and dangers. If he has any reaſon to miſtruſt the people, 
he has a right to diſarm them, to require hoſtages from them: 
and they who are for avoiding the calamitics of war mutt ſubmit 
to the laws which the enemy thinks proper to impoſe on them. 

But all theſe enemies thus ſ.:5Jued vr diſarmed, who from the 5 148. 
principles of humanity are to be ſpared, belonging to the oppo- — 2 
ite party may lawfully be ſecured and made prifoners, either that making 
they may not tike up arms againſt hun, or that the enemy may priſoners of 
be weakened (F 138.) or, laſtly, that by getting into our power, War. 
ſome perſon or child tor whom the ſovereign has an attection, the 
deliverance of theſe vaiu:vle pleuges may induce him to equitabie 
conditions of peace, Indeed the European nations at preſent 
ſeldom make uſe of the lait expedient, an entire ſecurity and 
liberty being granted to women and chiutren to withdraw where 
they pleaſe. But this moderation, this politeneſs, doubtleſs very 
commendable, is not in itſeli ablolutely obligatory, and if a gene- 
ral thinks fit to ſuperſede it, he cannot be juitly accuſed of 
breaking the laws of war. He is at liverty to act in this reſpect 
as he thinks beſt for his own affairs. If without reaſon, and from 
meer caprice he denies women thts liberty, he will be deemed 
a ſour moroſe man, he will be cenſured for not conforming to a 
cuſtom eſtablithed by hamanity : but he may have good reaſons 
for diſregarding potitznuis, or ever, the impreſſions of pity in this 
relpect, If there arc hopes of reducing by famine a ſtrong place 
of great importance, the uſeleſs mouths are not permitted to come 
out, And in tnis there is nothing which is not authoriſed by the 
law of war, Some great men however have, on occaſions of this 
nature, carried their compainon to tar as to poſtpone their in- 
teteſts to the motions of nutnanity. 

We have mentioned before what Henry the Great did when he 
beheged Paris; to ſuch a noble example we hall add that of Titus 
at the ſiege of Jeruſalem ; he was at firſt tor driving back into the 
City great numbers of p-rithing wretches who came out of it; but 
he could not withſtand tue compaſſion tuch a ſight raiſed in him, 
and the ſentiments of humanity prevailed over the maxims of war. 

As ſoon as your enemy has laid down his arms and ſur- 5 149. 
rendered his perſon, you have no farther right over his life & pritover 
(F 149.) unleſs be ſhould give you ſuch a right by ſome news vat! 

| | / i . e put to 
crime, or had before committed againſt you a crime deſerv- de un. 
ing death (F 141.). Therefore it was a dreadful error of anti- 
quity, a mult unjuſt and ſavage claim, to allume a right of put- 
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ting a priſoner of war to death, and even by the hand of the ex- 
ecutioner. However, it is now a long time ſince more Juit and 
humane principles have taken place, Charles I. king of Naples, 
having defeated and taken priſoner Conrade, his competitor, 
cauſed him to be beheaded at Naples, together with Frederic 
of Auſtria, his fellow priſoner. This batbarity railed an univer. 
ſal horror, and Peter the third king of Arragon, reproached 
Charles with it as a deteſtable crime, and till then unheard of 
among chriſtian prizces*, However, the caſe was of a dan. 
gerous rival contending with him for the throne, But ſuppoſing 
the claims of his rival were unjuſt, Charles might have kept him 
in priſon till he had renounced them, and given ſecurity tor his 
future behaviour. 

$ ro Priſoners may be ſecured, and for this purpoſe ſhut up: and 
e if there is cauſe to fear their riſing or running away, they may be 
arc to be Even fettered. But they are not to be treated harſhly, unleſs per- 
uind. ſonally guilty tawards him who has them in his power. In this 

caſe he may punith them, ctherwife he ſhould remember that 
they are men and unfortunate, When an enemy is conquered, 
and ſubmits, a great ſoul forgets all reſentment, and is entirely 
filled with compaſſion for him. The European nations are 
highly to be praiſed. Priſoners of war are ſeldom ill-treated 
among them. We extol, we love the Englith and French at 
hearing the accounts of the treatment given to priſoners of war 
on both fides, among thoſe generous nations. And what is 
more, by a cuſtom which equally diſplays the humanity of the 
Europcans, an officer, taken priſoner of war, is releaſed on his 
parole, and enjoys the comfort of paſſing the time of his impri- 
ſonment in his country, with his family; and the party releating 
him thinks itlelf as ſecure of him as if it had detained him in the 
cloſeſt priſon, 

810% Formerly a queſtion, not a little perplexing, might have been 
Whetker propoſed. When the number of priſoners is fo great as not to 
332 be kept or fed with ſafety, is there a right of putting them to 
be ker: a. death? Or ſhall they be ſent back to the enemy at the hazard of 
ſed may be thus ſtrengthening him, ſo as on another occaſion to gain the 
pur to advantage? At preſent the caſe is plain. 'T hefe priſoners ate 
ou ſent bick on their parole, not to carry arms for a certain time, 

or to the end of the war. And as every commander neceſſarily 
has a power of agrecing to the conditions on which the enemy 
admits his ſurrender, the engagements entered into by him for 
ſaving his life or his liberty with that of his men, are valid, as 
made within the limits of his powers (§ 19), and his ſovereign 
cannot annul them. Of this many inſtances appeared during the 
laſt war; ſeveral Dutch garriſons ſubmitted to the conditions of 
not ſerving againſt France, or its allies, for one or two years. 
A body of French troops in Lintz, being hemmed in, were by 
Eapitulations ſent on this ſide the Rhine, and under a reſtriction 
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not to carry arms againſt the queen of Hungary for a ſtated 
time, The ſovereigns of theſe troops adhered to their ſeveral 
engagements z but tacſe conventions have their limits, which 
contiſt in not prejudicing the rights of the ſovereign over his 
ſubje&ts. T hus an enemy may require from priſoners, in con- 
ſderation of their releaſe, that they ſhall not carry arms againſt 
him till the end of the war ; having a right to keep them pri- 
ſoners till then, But he cannot require that they ſhall for ever 
renounce the liberty of fighting for their country, as at the end 
of the war their impriſonment ceaſes ; and they, on their ſide, 
cannot take on themſelves an engagement abſolutely contrary to 
their quality, as citizens or ſubjects, If their country forfakes 
them, they are free, and equally entitled to a renunciation on 
their fide. But if we are concerned with a formidable nation, 
lavage and perfidious, ſhall we ſend back its foldiers, by whom 
it may be enabled to deſtroy us? When our ſafety is incompa- 
tible with that of an enemy, though ſubdued, it is out of all 
queſtion, but that in cool blood a great number of priſoners 
ſhould be put to death. But it is required, 1. That they were 
not promiſed their lives. 2, It muſt be well weighed, even to 
a certainty, that our ſafety evidently demands ſuch a facrifice, 
If prudence will in any-wiſe permit, either to truſt to their pa- 
role, or to diſregard tneir perfidiouſneſs, a generous enemy will 
rather liſten to the voice of humanity than to that of a timorous 
circumſpection. Charles XII. being incumbered with priſoners, 
after the battle of Narva, only dilarmed them and ſent them 
away ; but his enemy, who had not yet forgot the fear which 
ſuch hardy and intrepid warriors had raiſed in him, cauſed the 
Swediſh priſoners, which he took at Pultowa, to be carried into 
Siberia, The Swedith hero was too contident in his generoſity, 
while the dextrous monarch of Rutha was as rigorouſly ſevere in 
his prudence : but neceſſity excuſes ſeverity, or rather cauſes it 
to be overlooked. Admiral Anſon, on taking the rich Acapulco 
Galleon near Manila, and finding his priſoners to out- numder 
his whole thip's company, he contined them in the hold, by 
which they ſuffered extremely . But had_he expoſed him- 
ſelf to the loſs both of ſo rich a prize and of his own ſhip, would 
the humanity of his conduct have juſtified tae imprudence of it? 
Ar the battle of Agincourt, Henry V. king of England, after 
his victory, was, or at leaſt thought himſelf, under the cruel ne- 
— of ſacrificing the priſoners to his own ſafety. 

In this univerſal route, ſays father Daniel, a freſh misfor- 
© tune happened, which coſt the lives of a great number of 
& French. A remainder of their van was retreating in ſome 
© order, and many joined it, which the king of . from 
© an eminence, obſerving, ſuppoſed their intention was to renew 
the battle. At the ſame time he received advice that his 
$ camp, where he had left his baggage, was attacked, and fo it 
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« was; for ſome Picard gentlemen, at the head of about 6:5 
„ peaſants, had fallen on the Engliſh camp. This prince ap- 
« prehenſive of ſome uniucky incident, ſent aid du camps 
&« through the army, with orders for putting all the priſoners to 
ce the ſword, leait, ſhould the battle be renewed, his ſoldiers 
might be incumbered with the care of keeping them, or they 
& might force an eſcape, and join their countrymen. "The order 
« was immediately put in execution, and all the priſoners cut 
«off *,” It is only the greateit neceſſity which can jultify ſo 
terrible an execution, and the general whoſe caſe requires it, is 
greatly to be piticd. 

$ 159% Are prifoners of war to be made ſlaves? Yes; in caſes which 
Whether . 1 22 ' F 1 
priſoners of give a right to kill then, when they have rendered themſelves 
war may perſonally guilty of ſome crime deſerving death. The ancients 
b- mad? uſed to {ell thi priſoners of war for ſlaves. They indeed 
* thought they had a right of putting them to death, In every 

circumſtance, when J cannot innocently take away my priſoner's 
life, I have no right to make him a ſlave. If I ſpare his liſe, 
and condemn him to a ſtate ſo eontrary to the nature of man, I 
{till continue with him the ſtate of war. He lies under no 
obligation ro me, for what is life without freedom? If any one 
counts life a favour when the graut of it is attended with chains, 
let him enjoy it, let him accept the kindneſs, ſubmit to his 
conditions, and fulfil his duties! But they are not what I ſhall 
teach him: he may find enough ſaid of them in other authors; | 
ſhall dweil no longer on the ſubject, and indeed this diſgrace of 
mankind is happily extinct in Europe. 

& 173. For this reaſon priſoners of war are detained, that they may 
2 not return again to the enemy, or elſe for obtaining from their 
ranfem of ſovereign a juſt fatisfaction, as the price of their liberty. T here 
priſoners. is no obligation of relcaſing thote who are detained with the 

latter view, till after ſatisfaction is obtained. As to the former, 
whoever makes a juſt war has a right, if he thinks proper, to 
detain his priſoners till the end of the war. And then on re- 
leaſing them, he may juſlly require a ranſom, either as a com- 
penſation at a peace, or if the war continues, for diminiſhing 
his enemy's finances, at the ſame time that he ſtrengthens him 
with the return of ſoldiers. The European nations, who are 
ever to be commended for their care in alleviating the evils of 
War, have, with regard to priſoners, introduced humane and 
ſalutary cuttoms. "They are exchanged ur ranſomed even during the 
war, and that is generally ſtipulated in a previous cartel, Row- 
ever, if a nation finds a coniiderable advantage in 4eaving its ſo- 
diers priſoners with the enemy during the war, rather than ex- 
change them, it may certainly, unleſs bound by cartel, act as is 
molt agreeable to its intereſt. This would be the caſe of a {tate 
abounding in men, and at war with a nation more formidable 
by the courage than the number of its ſoldiers. It would have 


* Hiltoire du France, Regue de Charles VI. 
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been of little advantage to the czar, Peter the Great, to reſtore 
the Swedes, his priſoners, for an equal number of Ruſſians. 

But the ſtate is obliged, as ſoon as it can be done without 
danger, and has the means in its hands, to deliver, at its own 
expence, ſuch of its citizens and ſoldiers as are priſoners of 
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ie Nate 
is obliged 
to deliver 


war. They are fallen under this misfortune only by acting ſor them. 


its ſervice and in ſupport of its cauſe. The ſame reaſon dictates 
that it hall provide for their ſupport during impriſonment. For- 
merly priſoners of war were obliged to redeem themſelves ; but 
then the ranſom paid belonged to the officers or ſoldiers who 
took them: the modern uſe is more agreeable to reaſon and 
juſtice. If priſoners cannot be delivered during the courſe of the 
war, at leaſt their liberty muſt, if poſſible, make an article in 
the treaty of peace, This is a care which the ſtate owes 
to thole who have expoſed themſelves for it. However, it muſt 
be allowed that every nation may by a law, after the example of 
the Romans, and for inſpiring their ſoldiers to make the moſt 
vigorous reſiſtance, prohibit priſoners of war from ever being 
ranſomed : when this is agreed on bf the whole ſociety nobody 
can complain, But ſuch a law is very harſh, and could ſcarce 
ſuit any but thoſe ambitious - heroes who were determined on 
ſacrificing every thing for making themſelves maſters of the 
world, 


Since in this chapter we are treating of the rights derived 8 186. 


from war, againſt the perſon of the enemy, we cannot more * 


properly introduce a celebrated queſtion on which authors have 


hether 
an enemy 


is to be 


been much divided, and this is whether all forts of means may be aſſaſſinated 
employed to take away an enemy's life? whether he may be or poiſon- 


aſſaſſinated or poiſoned ? Some have advanced that in a right of © 


taking away lite, the manner is indifferent. A ftrange maxim! 
but happily exploded by the confuſed ideas of honour only. 
I have a right in civil ſociety to punith a flanderer, to cauſe m 
property to be reſtored by him who unjuſtly detains it; but ſhall 
the manner be indifferent. Nations may do themſelves juſtice 
(word in hand, when otherwiſe refuſed to them; ſhall it in- 
different to human ſociety that they employ odious means, capa- 
ble of carrying deſolation through the whole earth, and from 
which the moit juſt and molt equitable of ſovereigns, however 
ſtrongly ſupported by others, ſhall not be able to preſerve himſelf? 
But in order to diſmiſs this queſtion with ſolidity, aſſaſſination is 
by all means to be diſtinguiſhed from ſurprizes, which in war 
are doubtleſs very allowable. Should a reſolute ſoldier in the 
night-time ſteal into the enemy's camp, get to the general's tent, 
and ſtab him, in this there is nothing contrary to the natural 
laws of war, nothing but what in a juſt and neceſſary war is 
commendable. Mutius Scæ vola has been praiſed by all the great 
men of antiquity, and Porſenna himſelf, whom he intended to 
kill, could not but commend his courage *. Pepin, father of 
+ See Tit. Liv. Lib. II. Cap. XII. Cicero pre P. Sextio. Valer. Max. Lib. III. 
Plutacch. Vit. Poplicol. 
Charlemagne, 


8 


— —ñ——0Ʒ — — — 
« — 


339 


OF THE LAW OF B. III. Ch, Vit, 


Charlemagne, having paſſed the Rhine with one of his guards 
went and killed his enemy in his chamber *. Whatever abſolute 
cenſures have been paſled on ſuch bold ſtrokes, the end of 
them was onlv to flatter thoſe among the great, who are 
for leaving all the dangerous part of war to the ſoldiers 
and ſubalterns. Uſually indeed the authors are puniſhed with 
ſome painful death; but it is becauſe the prince or the ge. 
neral who is in this manner attacked, in his turn makes uſe 
of his rights, takes care of his ſafety, and by the example 
of torture endeavours to deter his enemies from attecking 
him otherwiſe than by open force, He may proportion his 
rigour towards an enemy according as his own fcfety re. 
quires. Indeed it would be more commendable on both 
tides to diſclaim every kind of hoſtility, which lays the enemy 
under a neceſſity of employing tortures for ſecuring himſelf 
from them. It may become a cuſtom, a conventional law of 
war. The gencrous warriors of the preſent age diſlike ſuch at- 
tempts, and would never make the experiment, except on thoſe 
rare occaſions, when they become neceſſary to the very fat 
and being of their country. As to the fix hundred Lacede. 
monians, who under Leonidas broke into the enemy's camp, 
and made their way directly to the king of Perſia's tent 4, 
their expedition was according to the common rules of open 
war. And the king could not treat them more rigorouſly than 
other enemies. A itrict watch baffles any ſuch irruption, ſo 
that it would be unjuſt to make uſe of tortures, in their puniſh- 
ment. Accordingly at preſent they are only exerciſed again! 
thoſe who convey themſelves by ſubtilty, alone, or in a very 


ſmall number, and eſpecially if diſguiſed. I therefore call allal- 


ſination a treacherous murder, whether it be perpetrated by trai- 


tors, ſubjects of the perſon whom we cauſe to be aſſaſſinated, or 


of one's own ſovereign ; whether it be executed by the hand of 
any other emiſſary, introducing himſelf as a ſupplicant, a refugee, 
a deſerter, or, in fine, as a ſtranger; and ſuch an attempt, I fav, 
is infamous and execrable, both in him who executes it, and 
in him who enjoins it, Why do we judge an act to be criminal, 
and contrary to the law of nature, but becauſe ſuch an act is 
pernicious to human ſociety, and the uſe of it would be deſtruc- 
tive tomen? Now what could be more terrible than the cuſtom 
of hiring a traitor to aſſaſſinate our enemy, Beſides, were ſuch 
a licentiouſneſs introduced, the moſt pure virtue, the friendſhip 
of the greateſt part of ſovereigns would not ſecure a prince's 
ſafety. Had Titus lived in the time of the o/d man of the moun- 
tain, all his tenderneſs for the happineſs of mankind, his puric- 
tual obeſcrvance of peace and equity, the reſpect aud adoration 
of every power, could have been no preſervative, On the hilt 
quarrel which the prince of the aſſaſſins had taken into his head 
to raiſe againſt him, thoſe virtues, that univerſal affection, would 


# Cretivs Lib. III. Cap, IV, Scct. 18. u. 1. f Juſtin, Lib, II. Cap. II. 


pot 
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not have ſaved him, and mankind would have loſt their darling. 
It is of no conſequence to ſay that theſe extraordinary ſtrokes are 
permitted only in favour of right; ſince in their wars all pretend 
to have right on their fide, . Thus, whoever by his example 
contributes to the introducing fo deſtructive a cuſtom, declares 
himſelf the —_ of mankind, and deſerves the execration of all 
zes . The aſſaſſination of William Prince of Orange was 
generally deteſted, though the Spaniards had declared that prince 
2 rebel. And the ſame nation denied as an atrocious calumny, 
the having the leaſt concern in that of Henry the Great, who 
was preparing for a war againſt them, wiich might have ſhook 
their monarchy. 

A treacherous poiſoning has ſomething more odious even than 
aſalination 3 the effect would be more inevitable, and the uſe 
more terrible z accordingly it has been more generally deteſted. 
Of this Grotius has accumulated many inftances +. The conſuls 
Caius Fabricius and Q. Amilius rejected with horror the pro- 
polal of Pyrrhus's phylician to poiſon his maſter, and even gave 
notice to that prince, that he might be ware of the traitor, 
haughtily adding, © It is not to make our court to you that we 
ge this information, but that we may not draw on ourſelves 
« any infamyt.” And they cxcellently ſay, in the ſame letter, 
that it is for the common intereſt of a!l nations not to ſet ſuch 
examples d. It was a maxim of the Roman ſenate. that war 
was to be carried on by arms, and not by poiſon l. Even Ti- 
benus himſelf rejected the propoſal made by the prince of the 
Catti, that if poiſon was ſent to him he would deſtroy Arminius. 
And he received for anſwer, that the Roman people chaſtiſed 
their enemies by open force, without having recourſe to wicked 


practices and ſecret machinat ions . "Tiberius thus making it 


his glory to imitate the virtue of ancient Roman commanders, 
This inſtance is the more remarkable, as Arminius had 
treacherouſly cut off Varius with three Roman legions. The 
ſenate, and even Tiberius himſelf did not think that poiſon was 
to be made uſe of even againſt a deceiver, or by way of retor- 
tion or repriſal. Ailaſſination and poiſoning are therefore con- 
trary to the laws of war, and equally exploded by the law 
of nature, and the conſent of civiliſed people. The ſovereign 
prectiling ſuch execrable means ſhould be accounted the enemy 
of mankind, and the common ſafety calls on all nations to unite 
againſt him, and join their forces to puniſh him. His conduct 


* See the dialogue between Julius Cæſar and Cicero, in the Melanges de Lite- 


ture & Pockie. 

t Grotius, Book III. Chap. IV. ScR. 15. 

| Outs pig rad'a of yagi: perruegetry ax Cray pat To oo Wale; ul Kabir warn, 
ke. Plutarch in Vita Pyrrhi. 

Sed communis exempli & fidei viſum eſt, uti te ſalvum velimus; ut 
elſet quem armis vincere poſſemus. Apud Aul. Gell. No&. Attic, Lib. III. Ch. VII. 

| Armis belli, non venenis, geri debere. Valer Maxim. Lib. VI. Ch. V. num. 1. 

Neon fraude neque occultis, fed palam & armatum, populum Romanum hoſ- 
ks ſuos ulciſci. Tacit, Annal. Lib, II. Ch. LXXXVIII. 
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particalarly authoriſes the enemy, who had been attacked by 
ſuch odious means, to give him no quarter. Alexander declared, 
% That he was determined to purſue Darius to the utmoſt, an; 
« no longer as a fair enemy, but as a poiſoner and an aſfaſlin *,” 
The intereſt and ſafety of commanders and rulers, fo tar fen 
countenancing ſuch practices, ſhould excite them to uſe all p. 
fible care to ſuppreſs them, It was wiſely ſaid of Eunens, 
&« That he did not think any general would, to gain a victory, 
&« {et a pernicious example which might recoil on himſelf +,” 
And it was on this fame principle that Alexander formed his 
judgment of Beiſus, who had allaitnated Darius 4. 

The uſe of poiſoned arms may be excuſed with a little more 
plauſibility, at leaſt here is no treachery, no clandeſtine practice; 
however, this ule is not the lets interdicted by the law of nature, 
which does not allow us to multpiy the evils of war, To get 
the better of an enemy's eltorts he muſt be ſtruck, and if once 
diſabled, what neceſſity is there that he ſhould incvitably die of 
his wounds ? Belides, if you poiſon your arms, the enemy; will 
foilow your exampie. And thus, without any advantaze to Youre 
ſelf for the deciſion of the quarrel, you will render the war mor: 
cruel and horrible. War is never permitted to nations but from 
neceſſity; all are to refrain from methods which tend to render it 
more deſtructive, and they are even obliged to oppoſe them. It 
is therefore with reaſon, and agrecable to their duty, that ci Hd 
nations have claſſed among the laws of war, the maxim which 
prohibits the poiſoning of arms F. And all are watranted by 
their common fafety to ſuppreſs and puniſh the firſt who {houll 
offer to break through this law. 

The poiſoning waters, wells, and ſprings, is ſtill more gere- 
rally condemned, becauſe, ſay ſome authors, innocent petſons, 
as well as enemies, may loſe their lives. This is indeed a further 
reaſon, but it is not the only, nor indeed the true, for it is lawful 
to fire on an enemy's ſhip though there may be neutral patlengers 
on board. But though poiton is not to be uſed, it is very al- 
lowable to divert the water, cut off the ſprings, or by any other 
manner to render them uſeleſs, that the enemy may be reduce? 
to ſurrender ||. This is a milder way than that of arms. 

I cannot conclude this ſubject, of what we have a right to d 
againſt the perſons of the enemy, without ſpeaking a few words 
concerning the diſpoſitions we ate to preſerve towards them. 
They are indeed deducible from what we have hitherto ſaid (Book 
II — I). Let us never forget that our enemies are men. 
If we are under the diſagreeable neceſſity of proſecuting our right 
by force of arms, let us not deſtroy that charity which connec 


Quint. Curt. Lib. IV. Cap. XI. num. 18, + Nee Antigonums nec quent 
Ducum, tic velle vincere, ut ipſe in ſe excmplum poſlumum ſtatuat. Juſtin, Lib XIV. 
Ch. I. num. 12. Quemquidem (Beſſum) cruci adus um videre feſt ino, urn 
gentibuſque fidei, quam violavit, meritas pc as !0lventem. Q. Curt. Lib, VI. C 
III. n. 14. $ Grotuis, Book III. Chap. IV. 5 16. 

Orotius. ibid. 5 17, 
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us with all mankind. Thus ſhall we courageouſly defend our 
country's rights without hurting thoſe of ſociety. Our courage 
will pre ſerve itſelf from every ſtain of cruelty, and the luſtte of 
victory will not be tarnithed by inhuman and brutal actions. 
Marius and Attila are now deteſted; whereas we cannot forbear 
aimiring and loving Cæſar; his generoſity and clemency almoſt 
preponderate: againſt the injuſtice of his interprizes. Moderation 
and generoſity redound more to the glory of a victor than his 
courage 3 they are more certain marks of a ſoul truly great. Be- 
{des the honour which infallibly accompanies this virtue, hu- 
manity towards an enemy, has been often attended with imme- 
late and real advantages. Leopold duke of Auſtria, beſieging 
Coleure, in the year 1318, threw a bridge over the Aar, and 
poſted on it a large body of troops. The river ſoon after, by an 
extraordinary ſwell of its waters, carried away the bridge: on 
which the beſieged haſtened with tuch diſpatch to the relief of 
the men poſted on it, that they ſaved the greateſt part of them. 
Leopold relenting at this act of generoſity, raiſed the ſiege, and 
came to an accommodation with that ftate*®, "The duke of 
Cumberland, after the victory of Dettingen , appears to me ſtill 
greater than in the heat of the battle. As he was under the ſur- 

1's hands, a French officer, much more dangerouſly wounded 
than himſelf, being brought that way, the prince immediately di- 
rected his ſurgeon to leave him, and affiſt that officer. Did the 
great know how ſuch actions endear them, and what reſpect re- 
fults from ſuch humane conduct, they would ſtudy to imitate 
them, even though their ſentiments were not of a ſuitable ele- 
vation, At preſent the European nations ſeldom fail of making 
war with a great deal of moderation and generoſity. "Theſe dit- 
politions have given riſe to ſeveral commendable cuſtoms, and 
which are frequently carried to the height of politeneſs, Some- 
times refreſhments are ſent to the governors of a befieged town. 
lt is not uſual to fire on the king's or the general's quarters, This 
moderation is always a gainer, when we have to do with a generous 
enemy; but it is no farther binding than as it does not hurt the cauſe 
we defend; and it is clear that a wiſe general will, in this reſpect, 
regulate himſelf by junctures, by what the ſafety of the army and 
ate requires, by the greatneſs of the danger, and by the temper 
and conduct of the enemy. Should a weak nation or town be 
attzcked by a furious conqueror, threatening to deſtroy it, is it 
to forbear firing on its quarters? Far from it; that is the very 
pace to which, if poſſible, every ſhot ſhould be directed. 
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Formerly, he who killed the king or general of the enemy &« 1-4. 
was commended, and greatly rewarded ; the honours annexed Of regard 


to his ¶polia opima are well known, Nothing was more natural ; * 


per 


owards the 
ſon of 


the ancients uſually fighting for their ſafety, and the death of the! Hie why 
leader put an end to the war. In our time a ſoldier would ſcarce is our cne- 


be ſuffered to boaſt of having killed the ſoverci Zn of the enemy. M. 


* Hiſtor, Helvet cenſeder. Tom. 1. p. 126, 127, i 1743- 
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Thus ſovereigns tacitly agree on the ſafety of their perſons. I 
muſt be owned that in a war, little enflamed, and where the wa. 
fare of the nation does not lie at ſtake, this regard for regal nu. 
zeſty is entirely commendable, and pertectly conſonant to the 
reciprocal duties of nations, In ſuch a war to take away the 
life of the enemy's ſovereign, when it might be ſpared, is pro. 
bably doing more hurt than is neceſſary from bringing the quar. 
rel to a happy iſſue. But on every occaſion to ſpare a king'; 
perſon is not a law. of war; and the obligation is only when 
there is a power of eaſily taking him priſoner, 


6 


Of the Right of War, with regard to Things belonging 10 fle 
Enemy. 


A State taking arms in a juſt cauſe has a double right againſt 
its enemy. 1. A right of putting itſelf in poſſeſſion ot what 
belongs to it, and which the enemy withholds ; and to this mutt 
be added the expences incurred to this end, the charges of the 
war, and the reparation of damages. For were the nation ob- 
liged to bear theſe expences and loſſes, it would not fully obtain 
what is its due, or what belongs to it. 2. It has a right of 
weakening the enemy, for diſabling him from ſupporting an un- 
Juſt violence (F 138.) The right to take from him all means 
of reſiſtance. Hence ariſe, as from their principles, all the 
rights of war with regard to things belonging to the enemy: | 
ſpeak of ordinary caſes, and of what — * relates to the 
enemy's goods, On certain occaſions the right of puniſhing hin 
produces new rights over the things which belong to him, as it 
alſo gives over his perſon : theſe we ſhall preſently conſider. 

A nation has a right to deprive the enemy of his poſleſkons 
and goods, of every thing which may augment his forces, and 
enable him to make war. - This every one endeavours to pet- 
form in the manner moſt ſuitable to him. A nation on every 
opportunity lays his hands on the enemy's goods, appropriate 
them to ſelf, and thereby, beſides weakening the adverſary 
ſtrengthens itſelf, and at leaſt in part, procures an indemnifcs 
tion, an equivalent, either for the very cauſe of the war, or tor 
the expences and loſles reſulting from it: a nation here does It 
ſelf juſtice, | 

he right of ſafety is often a warrant for puniſhing injuſtice 

or violence. It is an additional plea for depriving an enemy d 
ſome part of his poſſeſſions, This manner of chaſtiſing a nation 
is more humane than making the penalty to fall on the perſons 
of the citizens. In this view things of value, rights, citics, po. 
vinces, may be taken from him; but all wars do not give 2 J 
cauſe of puniſhment, The nation which has, with jultice anv 
4 Mos 
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moderation, ſupported a bad cauſe, is in the eye of a generous 
conqueror rather an object of compaſſion than reſentment : and 
in a doubtful cauſe we are to ſuppoſe that the enemy ſincerely 
thinks himſelf in the right (Prelim. $ 21. Book III. S 40.) It 
is therefore nothing lets than maniteſt injuſtice, void even of 
plauſible pretences, or odious exceſſes in the proceeding, which 
give an enemy the right of puniſhing : and on every occaſion the 
puniſhment is to be limited by what his own fafety and that of 
the nation requires. Lo be twayed by clemency, as far as pru- 
dence will admit, is noble; that amiable virtue ſeldom fails of 
being more uſeful than inflexible rigour. The clemency of Henry 
the Great was of fingular advantage to his courage, when that 

ood prince found himſelf compelled to conquer his own king= 
dom. Thoſe who would have continued enemies, if ſubdued ouly 
by arms, his goodnefs rendered affectionate ſubjects. 

la fine, a nation ſeizes on what belongs to the enemy, his 8 163. 
towns and provinces, for bringing him to reaſonable conditions, Of deten- 
for conſtraining him to accept of an equitable and ſolid peace. obliving 
Thus much more is taken from him than he owes, more than is him to give 
claimed of him: but this with a deſign of reſtoring the ſurplus by: — latis- 
a treaty of peace. The king of France was, in the laſt war, en. 
known to declare that he aimed at nothing for himſelf, and at the 
treaty of Aix-la-Chapelle he actually gave up all his conqueſts “. 

As the towns and lands taken from the enemy are called cen- _ $ 164. 
queſts, all moveable things conſtitute the b:oty, This booty na- — | 
turally belongs to the ſovereign making war, no leſs than the con- 5 
queſts; for he alone has ſuch claims againſt the enemy as war- 
rant him to ſeize on his goods, and appropriate them to himſelf, 
His ſoldiers, and even the auxiliaries, are only inſtruments in his 
hand for aſſerting his right, He maintains and forms them. 
Whatever they do is in his name, and for him. Thus there is 4 
no difficulty even with regard to the auxiliaries; if they are not 
aſociates in the war, it is not made for them, they have no more 
right to the booty than the conqueſts. But the ſovereign may 
grant the troops what ſhare of the booty he pleaſes. At preſent 
moſt nations allow them whatever they can make on certain oc- 
alions, when the general allows of plundering what they find on | 
enemies fallen in the field of battle, the pillage of a camp which { 

i 
I 


las been forced, and ſometimes that of a town taken by aſſault. 
The ſoldier in ſeveral ſervices has allo the property of what he 
can take from the enemy's troops when he is on a party, or in a 
cetachment, excepting artillery, military ſtores, magazines, and 
convoys of proviſion or forage, which are applied to the wants 
ice nnd uſe of the army. This cuſtom being once admitted in an 
of Bil ©» it would be injuſtice to exclude auxiliaries from the right 5 
tion owed to the national troops. "The Roman ſoldier was obliged f 


{ons | 
pro- The peace was become abſolutely neceſſary to him, and he had in return for i} 
jult bis few — Loulſbourg, wich all its dependencics, which were of morc im- | 
and — [ 


mo- - to | 
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to bring in all the booty he had taken to the public ſtock. Thi 
the general cauſed to be fold, and after diſtributing a part amot 
the ſoldiers, according to rank, the reſt was conſigned to the pub. 
lic treaſury. 

Inſtead of the pillage of the country and defenceleſs places, : 
cuſtom has been ſubitituted more humane and more advant:. 
geous to the ſovereign making war. I mean that of contriby, 
tions, Whoever carries on a juſt war has a right of making 
the enemy's country contribute to the ſupport of the army, an 
towards defraying all the charges of the war. Thus he obtains 
part of what is due to him, and the ſubjects of the enemy, on 
ſubmitting to this impoſition, are ſecured from pillage, and the 
country is preſerved, But a general who would not fully his 
reputation, is to moderate his contributions, and proportion then 
to thoſe on whom they are impoſed. An excels in this point i 
not without the reproach of cruelty and inhumanity : if it ſhews 
leſs ferocity than ravage and deſtruction, it glares with avarice, 
The inſtances of humanity and diſcretion cannot be too often 
cited. The long wars of France in the reign of Lewis XIV. 
furniſh an inſtance which can never be too much coramended, 
The ſovereigns being reſpectively intereſted in the preſervation 
of the country, uſed on the commencement of the war to enter 
into treaties, for regulating the contributions on a ſupportable 
footing : both the extent of the country in which each could de- 
mand contributions, the amount of them, and the manner in 
which the parties ſent for levying them were to behave, were 
ſettled. In theſe treaties it was expreſſed, that no body of men 
under a certain number, ſhould advance into the enemy's coun- 
try beyond the bounds agreed on, under the penalty of being 
treated as parti bleu. This was preventing a multitude of di- 
orders and enormities, committed on quiet people, and generally 
without the leaſt advantage to the fovereigns at war, hence 
is it that an example ſo noble and wiſe has not been eſtabliſhed! 

If for weakening an unjuſt enemy (Y 161.) or for puniſhing 
him (F 162.), it be lawful to carry off his goods, the fame 12% 
ſons juſtify the deſtroying what cannot conveniently be caried 
off. Thus a country is ravaged, the proviſions or forage de- 
ſtroyed, that the enemy may not find a ſubſiſtence there. When 
his ſhips cannot be taken or brought off, endeavours are uled u 
link them; all this tends to put an end to the war. But thel 
means are to be uſed only with moderation, and according to tit 
exigency. To tear up vines, or cut down fruit trees, is account? 
illegal and ſavage, except inflicted to puniſh ſome crime commit- 
ted by the enemy againſt the laws of war, This is to delolatea 
country for many years, and what no ſafety can require, vu 
a conduct is not dictated by prudence, but by hatred and fury. 

However, on certain occaſions, matters are carried fiillt tre 
cher; a country is totally ravaged, towns and villages are tacked 


Marauders, or robbers. 
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ſet on fire, and the inhabitants put to the ſword. Dreadful ex- 
tremity, even when forced to it | Savage and monſtrous exceſſes, 
when committed without neceſlity ! however, they are authoriſed 
by two reaſons. 1. The neceſſity of chaſtiſing an unjuſt and 
barbarous nation, for — 6 brutality, and preſerving one's 
ſelf from its depredations. ho will queſtion that the king of 
Spain and the powers of Italy have not a very good right utterly 
to deſtroy thoſe maritime towns of Africa, thoſe neſts of piraes, 
which are continually moleſting their commerce and abuſing 


their ſubjects; but who will run ſuch lengths with a view of pu- 


niſhing only their ſovereign ? It is but indirectly that he will feel 
the puniſhment ; and how cruel is it to ruin an innocent people; 
in order to reach him. The fame prince, whoſe firmnefs and 
juſt reſentment was commended in the bombardment of Algiers, 
was after that of Genoa accuſed of pride and inhumanity. 2. A 
country is ravaged, and rendered uninhabitable, for making a bar- 
netz for covering a frontier againſt an enemy, who cannot be 
ſtopped any other way. A hard reſource indeed! but may itnot 
be uſed againſt an enemy, when with the {ame proſpect a ſovereign 
lays waſte his own provinces ? Czar Peter the Great, in his 
flight before the army of Charles XII. to ſtop the impetuoſity 
of a torrent which he could not withſtand, deſtroyed his own 


country for above fourſcoxe leagues at length. By this means 


the Swedes became quite ſpent with want and fatigue, and at 
Pultowa the Ruſnan monarch reaped the fruits of his circum« 
ſpection and ſacrifices. But violent remedies are not to be wan- 
tonly uſed, there muſt be reaſons of ſuitable importance to juſtity 
the uſe of them. A prince who ſhould without neceſſity imitate 
the czar's conduct, would be guilty of a great crime in cegard to 
his people : and he who does the like in an enemy's country, 
when under no conſtraint, or on weak reaſons, becomes the 
ſcourge of ſociety. The French in the laſt century ravaged and 
burnt the palatinate *. All Europe reſounded with invectives and 
reptoaches on this manner of making war. The court vainly 
covered it with the deſign of ſecuring its frontiers, This was 
an end which could be little anſwered by laying waſte the pala- 
tinace, It was well known to be the revenge and cruelty of a 
naughty and implacable miniſter. 

For whatever cauſe a country be ravaged, he ought to ſpare 
thoſe edifices which do honour to human fociety, and do not 
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contribute to the enemy's power; ſuch as temples, tombs, pub- to be 
lic buildings, and all works of a remarkable beauty. What ad- fpareÞ 


vantage is obtained by deſtroying them? He who acts thus de- 
clares himſelf an enemy to mankind, wantonly depriving them of 
theſe monuments of art and models of taſte, "This is the light 
in which Bellifarius repreſented it to Tottila, king of the Goths +. 
We {ill deteſt thoſe barbarians for deſtroying ſo many wenders 


® In 16-4, and a ſecond time more terribly ia 689. 
Set his lettet in Procopius, See Grotrus Lib. III. Cap. XII. Se. 2. Note 17. 
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of art, when they over-ran the Roman empire. Though the 
reſentment of the great Guſtavus againſt Maximilian, due of 
Bavaria, was entirely juſt, he rejected with indiznation the advice 
of thoſe who were for demoliſlung the ſtately palace of Munich; 
and took particular care to preſerve that admirable ſtructure, 

However, if for carrying on the operations of a war, or the 
works of a ſiege, there be a necellity for deſtroying buildings of 
this nature; there is doubtleſs a right of fo doing. The ove. 
reign of the country, or his general, makes no ſcruple when re. 
duced to it by neceſſity and maxims of war. The governor of a 
town evidently threatened with a ſiege, ſets fire to the ſuburhs, 
that they may not be of uſe to the betiegers for lodging them- 
ſelves in them. No body offers to blame him who lays waſte 
gardens, vineyards, or orchards, for pitching a camp, or throwing 
up an intrenchment; if ſome fine edifice be deſtroyed thereby, it 
is an accident, an unhappy conſequence of the war, and the ge. 
neral is not at all blameable ; unleſs, without the leaſt income- 
niency, he might have made his diſpoſitions elſewhere. 

In bombarding towns it is difficult to ſpare the fine edifices; 
at preſent it is only the ramparts and defences of a place which ar 
uſually battered. Todeſtroya place with bombs and red hot balls is 
an extremity never practiſed without great reaſons. But it is wars 
ranted by the laws of war, when an army has no other reſource 
for reducing a place on which may depend the ſucceſs of the 
war, or when it greatly annoys us. It is alſo ſometimes practiſed 
when there is no other expedient of facing an enemy to make 
war with humanity, or for puniſhing him for ſome other illegal 
outrage. . But it is with reluctance that good princes make uſe 
of their rigorous rights, and never put in extremities. In the 

ear 1694, the Engliſh bombarded ſeveral maritime towns of 
rance, on account of the great damages done to the Britiſh 
trade by their privateers. But the virtuous and noble- minded 
conſort of William the Third did not receive the news of thele 
exploits with an entire ſatisfaction. She expreſſed a ſenſible con- 
cern that war ſhould render ſuch hoſtilities neceflary, adding, 


. « That ſhe hoped both parties would for the future agree on de- 
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fiſting from ſuch odious operations “.“ 

Fortreſſes, ramparts, and every kind of fortification, relate 
ſolely to war, and as in a juſt war nothing is more natural than 
to raze thoſe which we do not intend to keep, fo nothing 
more lawful. - The enemy is thereby weakened, and ho innocent 
perſon is involved in the damages. "This is the great advantage 
France has derived from its victories in a war when the did not 
aim at making conqueſts, 

Safe-guards are allowed to lands and houſes intended to be 
ſpared, whether from meer favour or with the proviſo of a con- 
tribution. Theſe conſiſt of ſoldiers who protect them agalnt 


o Hiſtoire du Cuillaume III. Liv, VI. Tom. II. page 66, 
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parties, by producing the general's orders. Theſe ſoldiers are 
facred to the enemy, he cannot uſe any hoitilities towards them, 
they being there as benefactors, and for the fafety of tae 
ſubjets. They are to be reſpected in the fame manner as 
an eſcort appointed to a garriſon, or priſoners of war, on their 
return to their country, 

This is ſufficient to give an idea of the moderation with 5g ,,, 
which, in the moſt juſt war, we are to uſe the right of pillaging General 
and ravaging the enemy's country, exclufive of the caſe where ue _ 
an enemy is to be punithed; the whole centers in this general eulen 
rule; All damage done to the enemy unneceſfarily, every maybe done 
hoſtility which does not tend to procure victory, and put an end*9ancnemy. 
to the war, is a licentiouſneſs condemned by the law of nature. 

But this licentiouſneſs is among nations neceliarily unpuniſhed, $ 171. 
and tolerated to a certain degree, and how in particular caſes __ of the 
ſhall we determine preciſely to what length it was neceflary to lu of 2. 
carry hoſtilities in order to bring the war to a happy concluſion ? tions on the 
And could it be exactly delineated, nations acknowledged no ſume luvs 
common judge, Each judges of what it has to do in falflling !“. 
its duties. It cauſe be given for continual accuſations of exceſs 
in hoſtilities, this will only multiply complaints, tempers will 
be more and more inflamed ; freth injuries will be perpetually 
ſpringing up, and no period put to the war till one of the parties 
be abſolutely deſtroyed. Therefore nations are reciprocally to 
obſerve certain . theſe ſhould be general, independent of 
circumſtances, and the application of them certain and eaſy, 

Now, theſe rules cannot be ſuch unleſs things be conſidered in 
an abſolute ſenſe in themſelves, and in their natures. There- 
fore, as with regard to hoſtilities againſt an enemy's perſon, the 
voluntary law of nations only prohibits ſuch means as are odious, 
and really unlawful, as poiſoning, aſſaſſination, treachery, maſ- 
lacring an enemy who has ſurrendered, and from whom nothing 
is to be feared ; ſo the ſame law, in the queſtion now before us, 
condemns every hoſtility which of its own nature, and independ- 
ently of circumſtances, contributes nothing to the ſucceſs of our 
arms, does not increaſe our forces, nor weaken thoſe'of the 
enemy, And on the other hand, it permits or tolerates every 
act, which in itſelf is naturally adapted to the end of the war, 
without pauſing to conſider whether ſuch hoſti.ity was requitite, 
uſeleſs, or ſuperfluous in that particular caſe, uuleſs the excep- 
tions to be made in that caſe were not abſolutely clear. For 
where there is evidence, the ficedom of judgment no longer 
ſubſiſts. So that to ravage or burn a couitry is not in general 
againſt the laws of war. But if an enemy of a much luperior 
ſtrength treats a town or province in this manner, which he 
mizht eaſily keep for procuring to himſelf an equitable and ad- 
vantageous peace, he is generally accuſed of making war like a 
barbatian, Thus the voluntary deſtruction of public monu- 
ments, of temples, tombs, ſtatues, paintings, &c. is abſolutely 
coademacd, even by the voluntary law of nations, as always 

2 2 ' ulciels 


5 174. 
Faith to be 
ſacred be- 
tween cne- 
tuics. 


OF FAITH BETWEEN ENEMIES, &ec. B. III. cn. x 


uſeleſs to the lawful end of war. The pillage and deſtruction 
of towns, the deſolation of the country, ravages, burnings, are 
not leſs odious and deteſted on all occafions, when evident! 
practiſed without neceſſity, or without urgent reaſons. But az 
all theſe enormities may be excuſed under pretence of puniſh. 
ment, which the enemy deſerves, I ſhall add, that by the neutral 
and voluntary law of nations, only enormous offences againſt it 
are to be puniſhed in this manner : and when rigour is not of an 
abſolute neceſſity, it is always beautiful to liſten to the voice of 
humanity and clemency. Cicero condemns the deſtruction of 
Corinth for its inſults towards the Roman ambaſſadors ; becauſe 
Rome was able to aſſert the dignity of its miniſters, without 
Carrying its revenge to ſuch extreme rigour. 


. 


Of faith between Enemies, Stratagems, Artifices in IJ ar, Sito 
and other NM aftices. 


T HE faith of promiſes and treaties is the baſis of national 

tranquillity, as we have ſhewn in an expreſs chapter (Book 
II. Chap. XV.) It is ſacred among men, and abſolutely eſſential 
to this common ſafety. Are we then diſpenſed from it towards 
an enemy? To imagine that between two nations at war every 
duty ceaſes, every tic of 1 is broken, would be an error 
equally grois and deſtructive. Men, however reduced to the 
neceſſity of taking up arms for their defence, do not therefore 
ceaſe to be men. They are ſtill ſubject to the fame Jaws cf 
nature; for otherwiſe there would be no laws of war. Even he 
who makes an unjuſt war on us is {till a man, we till owe him 
whatever this quality requires of us. But a conflict ariſes 
between our duties towards ourſelves and thofe which connect 
us with other men. Ihe law of ſafety authoriſes us to attempt, 
againſt this unjuſt enemy, every thing necefiary for repelling 
him, or bringing him to reaſon, But all thoſe duties, the ex- 
erciſe of which is not neceſſarily ſuſpended by this conflict. 
ſubſiſt in their full force, They bind us both towards the enemy 


and towards all others. Now, the obligation of keeping faith 


is fo far from ceaſing in time of war, by virtue of the preferenc 
which the duties towards ourlelves are intitled to, that it 
becomes more neceſlary than ever. There are a thouſand oc- 
caſions, even in the courſe of the war, when for checking its 
rage, or abating the calamitics inſupportable from the common 
intereſt, the ſafety of cach party requires that they ſhould agre? 
on certain points. What would become of pritoners of wat, 


* Capitulating garriſons, and towns which have ſurrendered, if the 


D . 
word of an enemy was not to be relied on? War would de- 


gencrate into an unbridled and cruel licentiouſneſs. Its evils 


would be wi:hout bounds, and how could it at lengtu be termis 
matey, 
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B 
n nated, or peace be reſtored? If faith be baniſhed from among 
re enemies, a war can never terminate with ſafety, but by the total 
ly geſtruction of one of the parties. The ſlighteſt difference, the 
as leaſt quarrel would break out in a war like that of Hannibal 
1 againſt the Romans, in which they fought, not for ſome province, 
al not for ſovereignty or for glory. but for the very being of the 
it nations *. Thus it is certain that the faith of promiſes and 
an treaties is to be as ſacred in war as in peace, among enemies as 
of among friends, : 
of The conventions, the treaties made with a nation, are broken $ 175. 
iſe or annulled, by a war ariling between the contracting parties; ge drea⸗ 
ut both as they tacitly ſuppoſe the {tate at peace, and becauſe each 5% "> ane 


being impowered to deprive the enemy of what belongs to him, among enc- 
he takes from him thoſe rights which had been given him by miss. 
treaties, Yet here we mutt except thoſe treaties where certain 
things are ſtipulated in caſe of a rupture; as the time to be 

: allowed ſubjects of both ſides for withdrawing the neutrality 

* which common conſent aſſured to a province, city, &c. Since 
by treaties of this nature, intended to provide for what ſhall be 
obſerved in caſe of a rupture, all right of annulling them by a 


nal declaration of war is renounced. 

ok For the fame reaſon, all promiſes made to an enemy in the 

tial courſe of a war are obligatory. For from the time of our 

rds reating with him, whiift the [word is in our hand, there is a 

ery tacit, but neceſlary, renunciation of any power to break the 

a: convention, by way of compenlation, and on account of the 

the war, as the preceding treaties are broken; otherw:le it would | 
ore be doing nothing, it would be abſurd to treat at all with the 

$ 0 enemy. 

| he 


But conventions made during a war are like all other compacts 8 7176. 


* and treaties, of which the reciprocal obtervation is a tacit con- n what 

1es dition (Book II. § 202.) ; we are no longer bound to obſerve e 

ect them towards an enciav who has firſt broken them. And even be — 

"pt, in two ſeparate conventions, which have no manner of connec- 

ng tion; though perfidy is never allowable, becauſe we have to do with 

— an enemy who on another occation has failed in his word, yet 

lic, the performance of a promiſe may be ſuſpended, for obliging 

My him to repair his breach ot taith, and what has been promiſed , 
alta him may be detained by way ot ſecurity, till he has made ſatisſac- 
CE tion for his perhdy. Thus at the taking of Namur in 1695, 

t it the king of England cauſcd marthal Bouſlers to be put under 

o arreſt, and notwithſtanding the capitulation, detained him priſoner, 

; 8 for obliging France to repair the intractions of the capitulati is 

moi of — 4 and Dainſe +. 

a Good faith conſiſts not only in the obſervance of promiſes, 5 r--. 

Waly but alſo in not deceiving on occaſions, where is the leaſt obliga- Of ls. 

the tion for ſpeaking truth. We are here engaged in a queſtion 

de- | 

evils De ſalute certatum eſt. 


[mts ; Hiſtoire de Guilliaume III. Tom. II. page 149. 


ted, Z 3 ; which 


342 


& 173, 
Of firata- 
gems and 
artificcs in 
War. 


OF FAITH BET WEEN ENEMIES, &c. B. III. Ch. X. 


which has been warmly debated; and, while the prevailing 
notions of a lye wanted accuracy or perſpicuity, appeared not a 
little intricate. Several, and eſpecially divines, have made truth 
a kind of deity, to which in itſelf, and independently of its 
efteas, we owe I know, not what inviolable reſpect. The 
have abſolutely cenſured all diſcourſe contrary to the ſpeaker's 
ſentiment ; they have eſtabliſhed, that we are on all occaſions, 
where we cannot be ſilent, to ſpeak according to the known 
truth, and rather than be wanting in reſpect to his deity, they 
have ſacrificed the moſt dear and valuable concerns. But ſome more 
clear-{ighted philoſophers have explained this idea, fo confuſed 
and falie in its conſequences. It has been owned that truth in 
general is to be reſpected as the foul of ſociety, the baſis of 
confidence in the commerce and intercourſe of men; and there- 
fore that a man is not to lye, even in matters of inditterence, 
leaſt he weaken the reſpect due to truth in general, and injure 
himſelf by rendering his word ſuſpected, even when he ſpeaks 
ſeriouſly. But by thus grounding the reſpect due to truth on its 
effects, men are led into the right way, and ever fince it has 
been eaſy to diſtinguith between the occaſions where we are 
obliged to ſpeak the truth, or declare our thoughts, and thoſe 
where there is no ſuch obligation. The appellation of lies is 
given only to the words of a man ſpeaking contrary to his 
thoughts, on occaſions where he is obliged to ſpeak truth. An- 
other name, in Latin 7a//i/oquium, is applied to any falſe dif- 
courſe to perſons who in that particular cafe are not to be told 
tlie truth, 'T hefe principles being laid down, it is not difcult 
to indicate what, on occaſion, is to be the lawful uſe of truth 
or falſity towards an enemy, Whenever we have expreſly or 
ticitly engaged to fpeak truth, we are indiſpenſibly obliged to it 
by that faith of which we have proved the inviolability. Such 
is the caſe of conventions, or treaties. It is of abſolute neceſ- 
ſity that there ſhould be in them a tacit engagement, for to ſay 
that we do not engage not to deceive the enemy under colour 
of treating with him would be abſurd : it would be mere quibble 
and chicanery. Truth is alſo to be told to an enemy on all 
occaſions where we are naturally obliged to it by the laws of 
humanity ; that is, when the ſucceſs of our arms, and the 
duties we owe ourſcives do not claſh with the common duties 
of humanity, and in the preſent caſe ſuſpend their force and 
exerciſe, Thus when priſoners, either on ranſom on exchange, 
are ſent away, it would be infamous to put them in a dangerous 
road. Should the prince or the enemy's general enquire after a 
woman or a child, who is dear to him, it would be ſcandalous to 
deceive him. 

But when by leading an enemy into an error, either by a 
diſcourſe where we are not obliged to ſpeak truth, or by ſome 
feint, we can procure ourſelves an advantage in the war which 
it would be lawful to ſeek by open force ; this doubtleſs is legal, 
I ſay further, as humanity obliges us in the purſuit of our rights 

10 
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to prefer the mildeſt means, if by ſtratagem, a feint void of 

rhdy, we can make ourſelves maſters of a ſtrong place, ſur- 

iſe the enemy, and overcome him, it is much better, it is 
really more commendable to ſucceed in this manner than by a 
bloody liege, or the carnage of a battle But the ſaving of 
blood is not of ſuch weight as to warrant perfidy, the conſe- 
quences of which would be infinitely dreadful, and when ſovereigns 
were once embarked in 2 war, would cut off all means of 
treating together for reſtoring peace (§ 174.) Deluſions 
towards ai! £nemy, free from perlidy, either in words or actions, 
ſnares laid for him conl:itent with the rights of war, are ſtrata- 
gems, the ule of Which have always been acknowledged lawful, 
and had often a great mare in the glory of celebrated command- 
ers. The king of t.ngland, William III. having diſcovered 
that one of his ſecretaries ſent intelligence to the enemy of 
every thing, cauſed the traitor to be ſecretly put under arreſt, 
and made him write to the duke of Luxemburgh, that the next 
day the troops would make a general forage, ſupported by a large 
body of infantry with cannon. And this artihce he made uſe of 
for ſurpriſing the French army at Steinkirk, but by the activity 
of the Freach general, and the courage of his troops, though 
the meaſures were fo arttully contrived, the ſucceſs was not 
anſwerable *, 

in the uſe of ſtratagems we ſhould regard not only the faith 
due to an enemy, but alſo the rights of humanity, and avoid 
doing things the introducing which would be pernicious to 
mankind, Since the commencement of hoſtilities between 
France and England, an Engliſh frigate is ſaid to nave appeared 
near Calais, and made fignals of diſtreſs, with a view of bring- 
ing off ſome veſlel, and actually ſerzed a boat and ſome failors, 
who generouſly came to its ailiitance. If the fact be fo, this 
unbecoming ſtratage n deſerves a fevere puniſhment. It tends 
to damp a benevolent charity fo ſacred to the intereſts of man- 
kind, and fo laudable even among enemies ; befides, to make 
ſignals of diſtreſs is to aſk auiſtance, which certainly promiſes 
all kind of the utmolt ſafety to thoſe who give this kindly tuccour. 
Therefore the action attributed to this trigate implies an odious 
perfidy. 

Some nations, even the Romans, for a long time profeſſed to 
deſpiſe every kind of artifice, ſurptize, or ſtratagem, in war; 
and others went ſo far as to ſend notice of the place and time 
for giving battle +. In this conduct there was more generoſity 


* Memoires de Fouquieres, Tom. III. p. 87, &c. 

1 This was the practice of the antient Gauis. See Livy: It is ſaid of Achilles, 
that he was for fighting op:nly, and not of a temper ts have made one of thoſe 
who were ſhut up in the famous wooden horſe, which proved fatal to the Projuus. 

Ille non incluſus equo, Minerva 
Sacra mcentito, male feriatos 
Troas, c lætam Priami choreis 
Fellerat Aulam : 


Sed palam cap:is gravis. . . «. » Hon. Lib. IV. Odyſſ. VI. 
Sr 7. than 
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than diſcretion, It would indeed be very laudable if, as in the 
frenzy of duels, the only buſineſs was to diſplay perſonal couraye; 
but a war is made to defend our country, to proſecute by force 
what is unjuſtly denied us, and the ſure means are allo the moſt 
commendable, provided they be not uvlawful and odious in 
themſclves . The contempt of artifice, ſtratagem, and 
ſurprize, proceeds often as in the caſe of Achilles, from a noble 
confidence in perſonal valour and ſtrength : and it mult be owned 
that when an enemy may be dercated with open force, in a 
pitched battle, there are greater hopes of having quelled and 
reduced him to ſue for peace, than if the advantage was owing 
to ſurprize ; as Livy + makes thoſe generous ſenators ſay, uh 
did not approve of the manner of proceding againſt Perſeus, az 
not altogether ſincere. Therefore, when plain and open courage 
may fecurc a victory, there are occations when it is preferable tg 
artifice, becauſe the advantages gained to the ſtate arc more ſolid 
and permanent. 

Ihe uſe of ſpies is a kind of clandeſtine practice or deceit in 
war. ITheſe find means to infinuate themſelves among the 
enemy, in order to diſcover the ſtate of his affairs, to pry into 
his deſigns, and then give intelligence to him who elnploys 
them. Spies are generally puniſhed capitally, and not unjuſtly; 
there being ſcarce any other method to prevent the miſchief they 
do (Y 155). For this reaſon a man of honour, who would not 
expole himſelf to die by the hand of a common executioner, ever 
declines ſerving as a ſpy: he counts it beneath him, as it can 
ſcarce be done without ſome kind of treachery, The ſovereign 
cannot therefore lawfully require ſuch a ſervice from his ſubjects, 
unleſs in ſome fingular caſe, and that of the laſt importance. 
The mercenary are allured to it by great rewards. If thok 
whom a ſovereign empioys make a volutary offer, or it they be 
not the enemy's ſubjects, or have no connection with him, he 
may unqueſtionably make uſe of their ſervice without offence to 
juſtice or honour ; but is it lawful, is it decent to ſolicit the 
enemy's ſubjects to act as ſpies, and betray him? To this the 
following paragraph may ſerve as an anſwer, 

It is alked in general whether it be lawful to ſeduce the enemy's 
men, to engage them to tranſgreſs their duty by an infamous 
treachery? Here we mult diſtinguith between what is due t 
the enemy, notwithſtanding the ſtate of the war, and what is te- 
quired by the internal laws of conſcience, and the rules of pio— 
bity. Now the enemy may be weakened by ali potiible means, 
provided they do not affect the common ſafety of human ſociety, 
as poiſon and aflafination (F 155). The ſeducing of a ſubject 
to turn ſpy, that of a governor to deliver up his place, does not 
ſtrike at the foundation of the common fafety and welfare of fo. 
cicty, Subjects acting as the enemy's ſpices, are not a fatal and 
inevitable evil, they may in ſome meaſure be guarded again, 


® Vicg. Ta, I. ». 1. + Tit. Liv, Lib. XLII. Cap. XLVII. 
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e and as to the ſecurity of fortreſſes, it is the ſovereign's concern 
ex to chuſe proper governors. 'Thus theſe means are not contrary 
ce to the external law of nations, nor can the enemy complain of 
|t them as odious proceedings. Accordingly they are practiſed in 
in all wars. But are they juſt and compatible with the laws of a 
1 pure conſcience ? Certainly no. And of this the generals them- 
le ſelves are ſenſible, as they are never heard to boaſt of having 
ed praftiſed them. Seducing a ſubject to betray his country, ſub- 
1 orning a traitor to ſet fire to a magazine, practiſing on the fide- 
nd lity of a governor, inticing him, perſuading him to deliver up a 
U lace, is prompting ſuch perſons to commit deteſtable crimes. 
10 5 it honeſt to incite our moſt inveterate enemy to be guilty of a 
as crime? If ſuch practices are at all excuſeable, it can be only in 
ge a very juſt war, and for ſaving our country, when threatened 
10 with ruin by a lawleſs conqueror. I he guilt of a ſubject or ge- 
ud neral who —— his prince in a cauſe manifeſtly unjuſt, does 


not appear ſo very odious. He who himſelf tramples upon jut- 


in tice and probity deſerves in his turn to feel the effects of perfidy 

ne and wickedneſs, And if ever it is excuſeable to depart from the 

to ſtrict rules of probity, it is againſt ſuch an enemy, and in ſuch 
is an extremity. The Romans, whoſe ideas concerning the rights 

Y; of war, were ſo pure and elevated, did not approve of ſuch dark 
ey ractices z made no account of the conſul Cxpyjo's victory over 
ot Viriatus, becauſe it had been purchaſed. Valerius Maxi- 
er mus fays that it was ſtained with a double perfidy“ and 
an another hiſtorian ſays, that the ſenate did not approve of it +. 

80 It is a different thing merely to accept of the offers of a traitor. 81 
t5, We do not ſeduce him, and though we deteſt his crime, we Whether 
de. ſerve ourſelves. Transfugers and deferters commit a crime the offers 
vie againſt their ſovereign; yet according to the Roman civilians a bad. 
: they are received by the law of war ||. If a governor ſells him- — 
he ſelß, and otters for a ſum of money to deliver up his town, ſhall 

to we ſeruple to take advantage of his crime, and to obtain with- 
he out danger what we have a right to take by force? But when 
ne we know ourſelves able to ſucceed without the aſſiſtance of 

: traitors, it is noble to reject their offers with deteſtation. The 

A Romans in their heroic ages, in thoſe times when they uſed to give 

Jus ſuch illuſtrious examples of magnanimity and virtue, ever ex- 

00 preſſed their abhorrence of any advantages offered them by any 

le- treacherous ſubjects of the enemy. They not only acquainted 
o- | 

ns, * Viriati etiam cædes duplicem perſidiæ accufationem recepit : in amicis — 
ty, torum manibus iyteremptus eclt : in Q. Scrvilli Cæpione conſule, quia is ſceleris 

oct bujus auctor, impunitate promiſſa, fuit : victoriamique non meruit ſed emit. Lib, 


IX. Cap. 6. num. 4. Though this inſtance ſeems to regard another point (aſſaſ- 
not lnation) yet —_—— to other authors, it docs not appear that Cæpio had prac- 


ſo- ticed with Variatus's ſoldiers, to aſſallinate him. Among others ſee Eutropius, 
and Lib. . Cap. VII. 
Qu viRtoria quia empta erat, a ſcnatu non probata. Autor, de Viris illuſtr, | 
alt, Cap. LXXL 
10 Trans ſugam jure belli reciſſimus. Digeſt. L. 4t. Titul. 1. de Adquir. Rer Dom. 
. 51. % 
* 
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Pyrrhus with the atrocious defign of his phyſician, but likewiſe 
refuſing to avail themſelves of a lefler crime, ſent back, bcund to 
the Faliſci, a traitor who had offered to deliver up the king'; 
children *. 5 

But when the enemy is at variance we may very lawfully hold 
a correſpondence with one of the parties, and make uſe of the 
right, which it judges to have, of hurting its adverſary. Thug 
we promote vur o0w:: attairs without {educing others, or being in 
anywiſe partakers of their guilt. If we take advantage of his 
error, this is doubtleſs allowable againſt an enemy. 

A deceitful intelligence is tha of a man who feigns to betray 
his own party with a view of drawing the enemy into a ſnare, 
This, when done deliberately, and by making the firſt advances, 
is treachery, and an infamous practice; but an officer or gover. 
nor of a place, hen tampered with by the enemy, may very 
lawfully, on certain occaſions, with a view of deceiving the ſe- 
ducer, ſeem to lead an ear to the propoſal ; an injury was oilered 
to him by tempting his fidelity; and to draw the deceiver into 
the ſnare is no more than a juſt revenge. By this conduct he 
neither hurts the faith of promiſes nor the welfare of man. 


kind; for criminal engagements are abſolutely null, and ne— 


ver to be fulfilled; and it would be well if the promiſes of trai. 
tors could not be relied on, that they were on all ſides {ur 
rounded with uncertainties and dangers, Theretore a fuperior, 


on iaformation that the enemy's is tempting the delity of an 


§ 183. 
An unjuſt 
war gives 
no manner 
of right. 


officer or ſoldier, makes no ſcrup!e of ordering this ſubaltern to 
feign minſ:!f gained over, and ta model his pretended treachery 
ſo as to draw the enemy into an ambuſcade; the ſubaltern is ob- 
liged to obey. But it the leduction be practiſed immediately on 
the com.andet in chief, a man of honour chules, as he ought, 
to reject an injurious otter openly, and with indignation. 


E XI. 
Of a Souereign's making an unjuſt Har. 


ALL the right of a power to make war is derived from tit 

juſtice of his cauſe. The unjuſt party who attacks or 
threatens him, or withholds what belongs to him, in a word 
who does him an injury, lays him under the neceflity of de- 
fending himſelf, or of doing himſelf juſtice, (word in hand; be 
authoriſes him in all the acts of hoſtility neceſſary for pro- 
curing a compleat ſatisfaction, Whoever therefore takes arms 
without a lawful cauſe can abſolutely have no kind of right; al 
the hoſtilities he commits are unjuſt, 


®* Fadem fide indicatum, Pyrrho regi medicum, vitæ ejus inſidiantem: eadcn 
my vinctum traditum proditorem liberorum regis. Tit. Liv, Lib. XLII. Cg. 
XLVIL 


He 
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He is chargeable with all the 'evils, all the horrors of the 
war; all the effuſion of blood, the deſolation of families, the 
rapine, the violences, the ravages, the burnings, are his works vereign 
and his crimes. He is guilty towards the enemy, of attacking, who under- 


oppreſſing, maſſacring them without cauſe, guilty towards his 
people, of drawing them into acts of injuſtice, expoſing their 
lives without neceiſity, without reaſon, towards that part of his 
ſubjects whom the war ruins, or who are great ſufferers by it, 
of loſing their lives, their fortune, or their health. Laſtly, he 
is guilty towards all mankind, of diſturbing their quiet, and ſet- 
ting a pernicious example. Shocking — of miſeries and 
crimes ! dreadful account to be given to the King of Kings, to 
the common Father of men ! May this light ſketch ſtrike the 
eyes of the conductors of nations, princes, and their miniſters, 
Why may not we expect ſome benefit from it, are the great loſt 
to all ſentiments of humanity and honour, ot duty and religion? 
And ihould our weak voice throughout the whole ſucceſſion of 
ages prevent a ſingle war only, how gloriouſly would our labour 
rewarded, 

He who does an injury is bound to repair the damage, or to 
make a juſt fatisfaction, if the evil be not irreparable, and even 
to penalty, if penalty be neceſſary by way of example, for the 
ſafety of the party ottended, and alſo for that of human fociety. 
This is the caſe of a prince who is the author of an unjuſt war. 
He is to reſtore whatever he has taken, fend back the priſoners 
at his own expence ; he is to make compenſation to the enem 
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for the injuries and loſſes he brought upon him; to relieve deſ- 


titute families, and, was it potiible, to repair the loſs of a fa- 
ther, a ſon, or a huſband. 

But how can he repair ſo many injuries ? Many are in their 
own nature irreparable. And as to thoſe which may be compen- 
ated by an equivalent, when ſhall the unjuſt ſovereign raiſe a ſuf- 
heiency for expiating his violence? Ihe prince's perſonal wealth 
will not anſwer the demand; thall he give away that of his ſub- 
jects, which does not belong to him? Shall he ſacrifice the na- 
tional lands, a part of the ſtate? But the itate is not his patri- 
mony (B. I. $ 61.) He cannot diſpoſe of it at will. And how- 
ever the nation be, to a certain point, bound to its conductor 
belides the injuſtice of punithing it directly for faults of which 
it is not guilty, if it is bound by the ſovereign's acts, it is onl 
towards other nations which have their recourſe againſt it (Boo 
I. 40. Book II. $81, 82.) The ſovereign cannot throw on 
it the penalty of his violences, nor ſtrip it to repair them. And 
was it in his power, would this clear him of every thing? 
Would his conſcience be pure though acquitted towards the 
enemy? Is he ſo to his people? It is a _— kind of juſtice to 
repair injuries at the expence of a third perſon; this is no more 
than changing the object of his injuſtice. Weigh all thefe things 
ye conductors of nations] and having clearly ſeen that an unjuſt 

war 
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war draws you into a multitude of iniquities, which all your 

power cannot repair, it is to be hoped that you will be leſs haſty 

to engage them. ; 

5 1379, The reſtitution of conqueſts, of priſoners, and of ſuch effect 

Whether which may be found again, admits of no difficulty on the in- 

Be nenmen ;oftice of the war being acknowledged, The nation aggregately, 

litary are and private perſons knowing the. injuſtice of their poſſeſſion, are 

bound to to reſtore every thing which has been wrongfully acquired. But 

auy thing? as to the reparation of any damage, are the military, generals, 

officers, and ſoldiers, in conſcience obliged to repair the Injuries 

which they have done; not from any ill-will of their own, but 

as inſtruments in the hands of their ſovereign ? I am ſurpriſed 

that the judicious * Grotius ſhould, without diſtinction, hold 

the affirmative; it is a deciſion which cannot ſupport itſelf, but 

in the caſe of a war io palpably, ſo indiſputably unjuſt, tnat it 

admits of no ſecret reaſon of ſtate, or any other capable of 

juſtifying it; a caſe in politics almoſt impoſſible. On all oc. 

caſions ſuſceptible of doubt, the whole nation, the individuals, 

and eſpecially the military, refer it to thoſe who govern, to the 

ſovercign, and are obliged to it by eſſential principles of political 

ſociety and of government. How could public affairs be carried 

on, it at everv ſtep of the ſovereign the ſubjects were to weigh 

his reaſon? Tf they could refuſe to march for a war, concern- 

ing which they had any ſcruple. Prudence ſometimes does not 

admit that a ſovereign ſhould make known all his reaſons. It is 

the duty of ſubjects to ſuppoſe them juſt and wiſe, while a full 

aad abſolute evidence does not tell them to the contrary, When 

| therefore in ſuch thoughts they have lent their aſſiſtance in a war, 

| which afterwards is found to be unjuſt, the fovercign alone is 

guilty. He alone is bound to repair the injuries. Ihe ſubject, 

and in particular the military, zre innocent, they have acted only 

from a neceſlary obedience. They are only to deliver up what 

they have acquired in ſuch a war, as having no lawful title to 

poſſeſſion. 'I his 1 believe to be almoſt the unanimous opinion 

of honeſt men, and ot thoſe officers who diſtinguiſh themſelves 

by their honour and probity. Their caſe here is that of all thoſe 

who are the executors of the ſovereign's orders. Government 

would be impracticable if every one of. its inſtruments was to 

weigh its commands, and thoroughly canvaſs their juſtice before 

| they obeyed them. But if, tor the weltare of the ſtate, they 

| are to ſuppoſe the ſovereign's orders to be juſt, they are no! 
reſponſible for them. 


® Crot;us, de jure Pell. et Pac, Lib. III. Cap. X. 
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Of the voluntary Law of Nations, as it regards the Effects of 
of a War in Form, independently of the Fuſlice of the Cauſe. 


LL we have faid in the preceding chapter is a conſequence 5 128, 
of the true principles of the eternal rules of juſtice, They That na- 
are the diſpoſitions of that ſacred law which nature, or its divine tions can- 
author, has preſcribed to nations. He alone whom juſtice and = y og 
neceſſity have armed, has a right to make war; he alone is im- neſs of the 
powered to attack his enemy, deprive him of life, and wreſt law of na- 
from him his goods and poſſeſſions. Such is the decifion of the dure rug 
law of nations, or of the law of nature, to the obſervation of 2 
which nations are ſtrictly bound (Prelim. § 7) It is the 
inviolable rule which each is conſcientiouſly to follow. But in 
the conteſt of nations and ſovereigns who live together in a ſtate 
of nature, how can this rule be aſſerted? They acknowledge 
no ſuperior. Who then ſhall be judged between them, tor 
aſſigning to each his rights and obligations? Who ſhall ſay ta 
this, you are in the right to take up arms, to fall on him, and 
reduce him by force? Or to the other, all the hoſtilities you 
commit will be unjuſt. Your victories will be ſo many murders, 
your conqueſts rapines and robberies. Every free and ſovereign 
ſtate has a right of determining according to the dictates of con- 
ſcience what its duties require from it, and what it can or cannot 
do with juſtice (Prelim. & 16.). Others in taking on them- 
ſelves to judge of this, invade its liberty ; they hurt it 1a its 
moſt valuable rights (Prelim. & 15.) and then each declaring 
juſtice to be on its fide, will arrogate to itſelf all the rights of 
war, and pretend that its enemies have none, that his hoſtilities 
are ſo many robberies, ſo many infractions of the law of nations, 
in the puniſhment of which all ſtates ſhould unite. Ihe decifion 
of the law and the controverſy is ſo far from being forwarded by 
it, that the quarrel will become more blooly, more calamitous 
in its effects, and alſo more diificult to terminate, Nor is this 
all; the neutral nations themſelves will be drawn into the diſpute, 
and thus entangled in the quarrel, If an unjuſt war cannot do 
ay thing with propriety, while an acknowledged judge, and 
among nations there is none ſuch, has not dehaitely pronounced 
concerning the juſtice of the war, there can be no certain poſ- 
leſſion of things taken in war; they will always be liable to be 
claimed, as effects carried off by robbers. 

Let us then leave the ſtrictneſs of the law of nature to the $ 189. 
conſcience of ſoveteigns; they are doubtleſs never to deviate Way the 
trom it; but as to the external effects of the law among men, er 
we muſt neceſlarily have recourſe to rules of a more certain and tions to 
ealy application; and this for the very ſafety and advantage of be adnited 
ve great ſociety of mankind. Theſe ate the rules of the volun- ns. 

tary 
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tary law of nations (Prelim. $ 21.) The law of nature 
whoſe objet is the greateit good of human ſociety, which pro- 
tects the liberty of every nation, which requires that the miſ. 
underſtandings of ſovereigns ſhould be carried to an iſſue, that 
their quarrels ſhould be terminated and brought to a ſpeedy 
period. This law, I fay, recommends the obſervance of the 
voluntary law of nations for the common advantage of ſtates, in 
the ſame manner as it approves of the alterations made in the 
rules of the law of nature by the civil law, with a view cf 
rendering men more ſuitable to the ſtate of political fociety, and 
of acquiring a more ealy and certain application. Let us there- 
fore apply to the particular ſubject of war, the general obſerya- 
tion in our preliminary (Y 28.) A nation or a ſovereign, 
when deliberating on what meaſures its duties preſcribe, is never 
to loſe ſight of the nece//ary law, whoſe obligation on the con- 
ſcience is inviolable. But in examining what it can require from 
other ſtates, it owes a deference to the voluntary law of nations, 
and even ſhould limit its juſt claims by the rules of a law, the 
maxims of which have for their object the happineſs and advan- 
tage of the univerſal ſociety of nations. Though the neceſſary law 
be its invariable rule, with regard to itſelf, it muſt allow others 

to avail themſelves of the voluntary law of nations, 
$ %% The firſt rule of this, in the point before us, is, that a war 
3 in form, as to its effetts, 1s to be accounted juſl on both fides. This 
its effets, 18 abſolutely neceſſary, as we have juſt ſhewn, for introducing 
is to be ſome order and rule into fo violent an operation as that of arms, 
accounted for limiting the calamities of which it is productive, and that a 
3 door may _ be left open for the return of peace. It is 
even impracticable for nations to act otherwiſe among themſelves 
as they acknowledge no Judge. Thus the rights, founded on 
the ſtate of war, the lawfulneſs of its effects, the validity of the 
acquiſitions made by arms, do not externally and among men 
depend on the juſtice of the cauſe, but on the legality of the 
means in themſelves ; that is, on every thing requiſtte to con- 
ſtitute a war in form. If the enemy keeps to all the rules of 1 
war in form (Book III. Chap. IV.) we are not entitled to com- 
plain of him as a violator of the law of nations. He has the 
ſame pretences to right as we have ourſelves ; and all our re- 

ſource lies in a victory, or an accommodation, 

191, Second rule. The war being reputed equal between two 
Whatever enemies, whatever is permitted to one, in Virtue of the flate of 
n permit var, is alſo permitted to the other. Accordingly no nation, under 
ted to one, ALLY , . 

i« ſo to the pretence of juſtice being on its ſide, ever complains of the 

other, hoſtilities of the enemy, while they obſerve the terms preſcribed 

by the common Jaws of war. We have, in the foregoing 

chapter, treated of what is allowable in a juſt war, It is pre- 

ciſely that, and no more, Which the voluntary law equally 
authoriſes in both parties. 

This Jaw puts things between both on a parity, but allows to 

neither what is in 1tf;!t unlawful; it can never . — 

Wi 
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wild licentiouſneſs. If therefore nations tranſgreſs theſe bounds, 
if in ſupport of a juſt cauſe they carry ho!tilities beyond what 
the internal and neceſiary law permits in general, far ve it from 
us to charge theſe — on the voluntary law of nations, they 
ariſe ſolely from a depravation of mann-rs, which produces an 
unjuſt and barbarous cuitom ; ſuch are thoſe horrid enormities 
ſometimes committed by the ſoldiers in a town taken by ſtorm. 

We are never to forget that this voluntary law of nations, 3 17 
which is admitted from neceflity, and to avoid greater evils, vin 
(4 188, 189.) does not give to him whoſe arms are unjuſt a lau gives 
genuine right, capable of juſtifying his conduct, and acquitting his 1 
conſcience, but only the external effect of the law and impunity nity — 
among men. This ſufficiently appears by what we have ſaid in who makes 
eſtabliſhing the voluntary law of nations. "The ſovereign whoſe an unjuſt 
arms are not authoriſed by juſtice, is nit thereby the leſs unjuſt, * 
nor leſs guilty againſt the ſacred law of nature, though not 
to invenom the evils of human ſociety, when it would prevent 
them, the law of nature itſelf requires, that he ſhould be per- 
mitted to have the ſame external rights as juſtly belong to his 
enemy, In the ſame manner, he may, by the civil law, refuſe 
to pay his debts in caſe of preſcription; but he then offends 
againſt his duty; he takes advantage of a law enacted for pre- 
yenting the increaſe of vexatious ſuits, but he is not founded 
on any genuine right. 

Nations being actually agreed in the obſervance of the rules, 
which we attribute to the voluntary law of nations, Grotius 
founds them on an open conſent in the people, and attributes 
them to the arbitrary law of nations. But, beſides the difficulty 
which would often occur in proving ſuch engagement, it would 
be of force only againſt thoſe who had formerly entered into it z 
did ſuch an engagement exiſt, it would relate to the conve tional 
law of nations, which, as proved by hiitory, not from reaſoning, 
is founded on facts, and not on principles, 

In this work we lzy down the natural principles of the law of 

nations. We deduce them from nature itſelf : and what we call 
the voluntary law of nations conſiſts in rules of conduct, external 
rizht, to which the law of nature requires the conſent of nations. 
So that there is a right of ſuppoſing their conſent without {ok 
ing for it in the annals of the world; for had they not given it, 
the law of nature ſupplies that want, and gives it for them, 
Here nations are not free in their conſent ; to refuſe it would be 
hurting the common right of nations (Prelim. § 21.) 

This voluntary law of nations, once eltabliſhed, is of very 
extenſive uſe, and is far from being a chimera, an arbitrary or 
groundleſs fiction. It flows from the ſame ſource, and is founded 
on the ſame principles, with the neutra! and neceſſary laws 
Wherefore does nature preſcribe ſuch and ſuch rules of conduct 
to men? Becauſe thoſe rules are neceſſary to the fatety and 
welfare of mankind. But the maxims of the necetſary law of 
nations are founded immediately on the nature of things, and 
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particularly on that of men, and political ſociety. The v. 
tary law of nations ſuppoſes a farther principle, the nature of the 
— ſociety of nations, and their mutual intercourſe. The 
ormer enjoins to nations what is abſolutely neceſſary and naturally 
tends to their perfection and common happineſs. The latter 
— what cannot be avoided, but by introducing greater 
EVUsS, 


CHAP, AL 
Of Acquiſitions by ar, and particularly of Conquej?s, 


8. 198. I F it be lawful to carry off things belonging to an enemy, with 
How war a view of weakening him, (§ 160.) and ſometimes of 
Is a method de ONE X W i 5 . 
of acquiſi- puniſhing him (5 162.) it is no leſs lawful ina juſt war to 
tion. appropriate to ourſelves thoſe things by a kind of compeuſation, 
which the civilians term exp/c!/o juris { 161.) They are 
detained as an equivalent for what is due by the enemy, tor the 
expences and damages which he has occaſioned, and even when 
there is cauſe of puniſhing him, inſtead of the penalty which he 
has deſerved, For when 1 cannot procure to myſelf the individual 
thing which belongs or is due to me, I have a right to an equival- 
ent; which, by the rules of exp/ctive ju/tice, and according to 
moral eſtimate, is conſidered as the thing itſelf. Thus war 
founded on juſtice is according to the law of nature, which 
conſtitutes the neceſſary law of nations, a juſt method of ac- 
quiſition. 
$ 194. But this ſacred law authoriſes the acquiſition made by jul 
— ol arms, only within the limits of juſtice ; that is, as far as a com- 
gives. plete ſatisfaction in the meaſure neceſſary for anſwering the laws 
ful ends we have juit mentioned. An equitable conqueror, 
inſtead of being ſwayed by ambition and avarice, will make a jut 
eſtimate of what is ; 9 to him ; that is, of the very thing which 
has cauſed the war; and if the thing itſelf is not to be procutcd, 
of the damages and expences of the war, or will detain no more 
of the enemy's goods than is preciſely the equivalent. But it 
he has to do with a perfidious, rettlets, and dangerous enemy, he 
will by way of penalty deprive him of ſome of his towns or 
provinces, and keep them as a barrier. Nothing is more allow- 
able than ro weaken an enemy who is become formidable, aud 
has rendered himſelf ſuſpected. The lawful end of the penalty 
is future ſecurity. "Theſe are conditions which render an 
acquiſition, made by arms, juſt and irreproachable before God 
and our own conſcience ; juſtice in the cauſe, and equity in the 
ſatisfaction. | 
& ras. But nations cannot among themſelves inſiſt on this rigid juſtice. 
Diſpoſitions By the diſpoſitions of the voluntary law of nations, every war 
of _ in ſorm, as to its effects, is conſidered as juſt on both fides 
I of . (F 199.). And there is no right of judging a nation with 
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d to the exceſs of its claims, or from what it believes 
neceſſary to its ſafety. (Prelim. § 21.) Therefore, by the 
voluntary law of nations, every acquiſition obtained by a war in 
form is valid, independently of the juſtice of the cauſe, and the 
reaſons which the conqueror may have for attributing to himſelf 
the property of what he has taken. Accordingly among nations 
conqueſt has been deemed a lawful title, and has feldom, if ever, 
been diſputed, unleſs owing to a war not only unjuſt but eyen 
void of pretences. 

The property of moveable commodities belong to the enemy, 
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F 196. 


is required the very moment they come into his power, and if he Acqueſts of 


ſells them to neutral nations, the firit owner has no right of re- 
claiming them. But ſuch things muſt be actually and truly in 
the enemy's power, and carried to a place of ſafety. A foreigner 
coming into our country buys a portion of the booty juſt taken 
by a party of the enemy; our men who are in purſuit of this 
party very juſtly ſeize on this booty, which the foreigner was 
over precipitate in buying. On this head Grotius relates from 
Thuanus, the inſtance of the town of Lierre in Brabant, which 
having been taken and retaken on the ſame day, the booty was 
reſtored to the inhabitants, becaule it had not been twenty-four 
hours in the enemy's hands“. "I his ſpace ot twenty-four 
hours, together with the cuſtom at ſea 4, is an inſtitution of 
the pactitious law of nations, or of cuſtom, or, in fine, of a 
civil Jaw in ſome ſtates. The natural rcafon of the conduct 
towards the inhabitants of Lierre is, that the enemy being taken 
a$ it were in the fact, and before they had carried off the booty, 
it was accounted as not having become abſolutely their property; 
or as loſt to the inhabitants. Thus, at ſca, a ſhip taken by the 
enemy, while it has not been carried into ſome harbour, or into 
the midſt of a fleet, may happen to be retaken, and delivered 
by ſhips of the ſame party: its fate is not decided, nor the 
owner's property, irrecoverably loſt, till the thip be in a place of 
lafety with regard to the cHemy, who has taken it, and entirely 
in his power. But the ordinances of every ſtate may make 
ether regulations among its citizens f, both from avoiding 
Uuſputes and encouraging thips of force to recover merchant-lhips 
ater being taken by the enemy. Ihe juſtice or iajuſtice of the 
cauſe here does not come into account. There would be no- 
"lng table among men, no ſafety in trading with nations which 
are at war, if ſuch a diitinction could be made between a juſt 
and unjuſt war, as to attribute lawful cfieAs to the one, which 
were denied to the other : it woul-l be opening a door to endlets 
dliſcufiions aud quarrels, This reaton is of th weight, that, on 
account of it, the effects of a public war, at leaſt win regard to 
moveables, have been allowed to expollitions, which deierved no 
other name than robberies, but were carried on by arms iu form. 


* Grotius de Jure Bell & Pac. Book III. Cap. VI. Seck. 3 n. 7. 
1 Ser Crypt ius ibid. and in the text. 1 Vrotius b.. 
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When, after the wars of the Engliſh in France, the a4; 
compagnies ranged about Europe, ſacking and pillaging 9 
they came, we do not hear that any one claimed the booty which 
they had carried off and ſold. At preſent it would be in vain 
to claim a ſhip taken by the Corſairs of Barbary, and fold to a 
third party, or retaken from them; though it is very improperly 
that the piracies of theſe barbarians can be conſidered as acts of a 
war in form. We here ſpeak of the external right ; the internal 
right and conſcience doubtleſs require that we ſhould reſtore to 
a third party the goods we recover from an enemy, who in an 
unjuſt war had taken them from him ; provided he knows theſe 
things again, and defrays the expences we were at in recovering 
them . Grotius recites many inſtances of ſovereigns and 
commanders who have generouſly reſtored ſuch booty, without 
requiring any thing either for their trouble or expence, But 
this only regards a recent booty, To find out the proprietors of 
what had been taken long before, would be ſcarce practicable, 
and beſides they have relinquiſhed all their rights to things which 
they had no longer any hopes of recovering, This is the com- 
mon way of thinking with reſpe& to captures in war, which 
are ſoon given up as irrecoverably loſt, 

Immoveables, lands, towns, provinces, &c. paſs under the 
power of the enemy who makes himſelt maſter of them; but it 
is only by the treaty of peace, or the entire ſubmiſſion and ex- 
tinction of the ſtate, to which theſe towns and provinces belong- 
ed, that the acquiſition is completed, and the property becomes 
{table and perfect. 

Thus a third party cannot ſafely purchaſe a conquered place 
or province, till the ſovereign from whom it was taken has b 
a treaty of peace renounced it, or being irrecoverably — 
has forfeited its ſovereignty; for while the war continues, while 
the ſovereign has ſtill hopes of recovering his poſſeſſions by arms, 
is a neutral prince to come and deprive him of ſuch liberty by 
purchaſing of the conqueror this place or province? The hilt 
proprietor cannot forfeit his rights by the action of a third perſon, 
and if the purchaſer is for maintaining his purchaſe, he will find 
himſelf engaged in a war. Thus the king of Pruſſia put himſelt 
among the enemies of Sweden, by receiving Stettin from the 
hands of the king of Poland, and the czar, under the title of 
ſequeſtration f. But when a ſovereign has, by a definitive 
treaty of peace, ceded a country to the conqueror, he has relin- 
quiſhed all the right he had to it, and it would be an abſurdity 
were he allowed to claim this country again from a freſh 
conqueror, who wreſts it from the former, or of any other 
prince, who has acquired it by money, exchange, or any title 
whatever, 


„ Grotius Lib. III. Cap. XVI. f By the treaty of Schwedt, 6 OR. 4713. 
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A prince taking a town or province from his enemy, can _ 5 199: 
juſtly acquire over it the fame rights only as belonged to 2 
ſovereign againſt whom he had taken arms. War authoriſes „ich a 
him to pofleſs himſelf of what belonged to his enemy: if he conquered 
deprives him of the ſovereignty of a town or province, hen 

- : 3 > Ol * quired. 
acquires it as it is, wih all its limitations and modifications. 
Accordingly, care is uſually taken to ſtipulate both, in particular 
capitulations and treaties of peace, that the towns and countries 
ceded ſhall retain all their liberties, privileges, and immunities. 
And why ſhould the conqueror ſuppreſs them on account of his 
quarrel which he had with the ſovereign of thoſe places? Vet, 
it the inhabitants have incurred any perional guilt towards him 
by any irregularity, he may, as a penalty, deprive them of their 
rights and privileges. This he may alſv do it the inhabitants 
have taken up arms againſt him, and thus rendered themſelves 
his enemies. All that he tuen owes them is no more than what 
is due from a humane and equitable coriaueror, to his ſubdued 
enemies. Should he purely and ſimply incorporate tim with 
his former ſtates, they have no cauſc of complaint. 

It appears that hitherto I ſpeak of a city or a country which is 
not ſimply a part of a nation, or which does not :uily belong to 
a ſovereign, but over which this nation or this ſovereign has 
certain rights; if the conquered town or province was fully and 
perfectly made part of the demeſne of a nation or ſovereign, 1t 
_ on the ſame footing into the power of the conqueror. 

rom that time it is united with the new ſtate to which it be- 
longs; if it be a loſer by this change, it can only complain of 
the fortune of war. Thus a town which made part of a re- 
public, or a limited monarchy, and enjoyed a right of ſending 
deputies to the ſupreme council or to the general aſſembly of the 
ſtates, muſt never more think of ſuch privileges; they are what 
the conſtitution of the new ſtate to which it is annexed does not 
permit. 

Formerly in conqueſts, even individuals loſt their lands, and , __. 
it is not at all ſtrange that in the firſt ages of Rome ſuch cuſtom of the 
ſhould have prevailed. The wars cf that æra were carried on lands of 
between popular republics and communities. "Ihe ſtate poſ- . Fer 
ſeſſed very little, and the quarrel was in reality the common 
cauſe of all the citizens. But at preſent war is 2 terrible to 
the ſubject; things are tranſacted with more humanity: it is 
againſt one ſovereign that another makes war, and not againſt 
the quiet ſubjects. Ihe conqueror lays his hands on the poſ- 
ſeſſions of the ſtate, on what belongs to the public, while 
private perſons are permitted to retain theirs, They ſuffer but 
indirectly by warz and to them the reſult is that they only 
change maſters. 

But if the whole {tate be conquered, if the nation be ſubdued, 8 or. 
in what manner can the victor treat it, without tranſgreſfing the Of the con- 
bounds of juſtice? What are his rights over the conqueſt ? — _ 
Some have dared to advance this monſtrous principle, that the gue. 

A2 conqueror 
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conqueror is abſolute maſter of his conqueſt, that he may diſpoſe 
of it as his property, treat it as he pleaſes, according to the 
common expreſhon of treating a late as d conquered county y ; 
and hence they derive one of the ſources of deſpotic govern- 
ment. But enough of thoſe who reduce men to the ſtate of 
transferable goods, or uſe them like beaſts of burthen, who 
deliver them up as the property or patrimony of another man : 
let us argue on principles countenanced by reaſon, and becom- 
ing humanity. The whole right of the conqueror proceeds 
from the juſt defence of himſelf (F 3, 26, 28.) which con- 
tains the ſupport and proſecution of his rights. Thus when he 
has totally ſubdued a nation with whom he had been at war, he 
may without diſpute cauſe juſtice to be done him, with regard to 
what gave riſe to the war, and require payment for the expence 
and damage he has ſuſtaincd; he may, according to the exigency 
of the caſe, impoſe penalties on it, as an example; he may, 
ſhould prudence fo dictate, diſable it trom undertaking any 
pernicious deſigns for the future. But in ſecuring all theſe views, 
the mildeſt means are to be preferred. We are always to re- 
member, that the law of nature permits no injury to be done to 
an enemy, unleſs in taking meaſures neceſſary for a juſt defence, 
and a reaſonable ſecurity. Some princes have — impoſed a 
tribute on it, others have been fatished with ſtripping it of ſome 
— diſmembering a province, or keeping it in awe by 
fortreſles ; others, as their quarrel was only with the ſovereign 


In perſon, have left a nation in the full enjoyment of all its rights, 


only ſetting a ſovereign over it. But if the conqueror thinks 
proper to retain the ſovereignty of the vanquiſhed — and has 
ſuch a right, the manner in which he is to treat the ſtate ſtill 
flows from the ſame principles. If the fovereign be only the juſt 
object of his complaint, reaſon declares, that by his conqueſts 
he acquires only ſuch rights as actually belonged to the dethroned 
ſovereign ; and, on the ſubmiſſion of his people, he is to govern 
it according to the laws of the ſtate. If the people do not 
voluntarily ſubmit, the ſtate of war ſubſiſts. 

A conqueror who has taken arms, not only againſt a ſovereign, 
but againſt a nation itſelf, whoſe intent was to fubdue a lawlcts 
people, and once for all reduce an obſtinate enemy; this con- 
queror may with juſtice lay burdens on the conquered, both as 
a compenſation for the expence of the war, and as a penalty. He 
may, according to the degree of idocility, govern them with 
firmneſs and rigour, for diſpiriting and weakening them; and, it 
neceſſary, keep them ſome time in a ſtate of ſlavery. But this 
forced condition is to ceaſe when the danger is over, when the . 
conquered are become citizens; for then the right of the con- 
queror, as to ſeverities, expires; as his defence and ſafety no longer 
require ſuch extraordinary precautions. In fine, every thing 1s 
to be reduced to the rules of a wiſe government, to the duties of 
a good prince. oh 

When 


B. III. Ch. XII. OF ACQUISITIONS IN WAR, &c. 


When a ſovereign, as pretending to have the abſolute diſpoſal 
of a people whom he has conquered, is for enſlaving them, he 
cauſes the ſtate of war to ſubſiſt becrween this people and him. 
The Scythians faid to Alexander the Great, there is never any 
friendſhip between the maſter and flave, In the midft of peace 
the right of war ſtill ſubſiſts . Should it be ſaid, that in ſuch a 
caſe there may be peace, and a kind of compact, by which the 
conqueror grants lite, on condition that they — from them- 
ſelves his ſlaves: he who ſays ſo, is ignorant that war gives no 
right to take away the life of an enemy, after being diſarmed and 
ſubdued (S 140.) But I (hall decline to debate this principle of 
juriſprudence with him; let him take it to himſelf; he deſerves 
juch a ſubjection. But men of ſpirit, to whom life is nothing, 
jeſs than nothing, unle(s ſweetened with liberty, will always con- 
ceive themſelves at war with that oppreſlor, though on their 
part the acts are ſuipended by inability. Let us farther fay, 
that if the conqueſt is to be reaily ſubject to the conqueror, az to 
its lawful ſovereign, he muſt rule it according to the ends for 
which civil government is eſtabliſhed: the prince alone uſuall 
occafions the war, and conſequently the conqueſt. Surely it 
is enough that an innocent people ſuffer the calamities of war; 
muſt even peace itſelf become pernicious to it? A generous con- 
queror will apply himſelf to relieve his new ſubjects, to alleviate 
their condition; he will think it his indiſpennble duty. Conqueſt, 
ſays an excellent man, 79 clear i with human nature, always 
leaves an immenſe debt b:5:nd it+. Happily, found politics, here 
and every where elſe, coincide with humanity, What fidelity, 
what aſſiſtance, can be expected from an oppreſſed people? That 
your conqueſt may be a real addition to vour ſtrength, that it 
may be well affected to you, treat it as a father, as a true ſove- 
reign. I am charmed with the generous anfwer of the ambaſ- 
fador from Privernum, who, on ben; introduced to the Roman 
ſenate, the conſul ſaid, & If we thew you clemency, what ſtreſs 
„may we lay on the peace you are come to atk?” The ambaſ- 
fador replied, © If you grant it on realonable conditions, it will 
« be fafe and permanent, otherwiſe it will not laſt long.” Some 
took offence at the boldneſs of this ſpeech, but the more ſenſible 
part approved of the Privernican's anfwer, as having ſpoken 
like a man, and a freeman. Can it be expected, ſaid theſe wiſe 
ſenators, that any people, or even private perſons, will continue 
in a condition with which they arc diflatished, longer than while 
under an invincible neceſſity? if they to whom you give peace 
receive it voluntarily, it may be rclied on: what fidelity can you 
hope for from thoſe whom you are for reducing to —_— 

he 


Inter dominum et ſervum, nulla amicitia eſt, etiam in pace, belli tamen jura 
ſervantur. „Curt. Lib. VII. Cap. VIII. 
} Mouteſquieu, in his Spirit of Laws : 
{ Quid 6 penam (inquic conſul) remittimus vob!s, qralen nos pacem vobiſcum 
bituros ſperemus? Si bonam dederitis, in iet dam et perpetuam, i malam, 
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The moſt ſecure dominion, ſaid Camillus, is that which is ac. 
ceptable even to thoſe over whom it is exerciſed *. Such are 
the rights which the law of nature gives to the conqueror, and 
the duties which it lays on him; the manner of exerting the one, 
and fulfilling the other, varies according to circumſtances. In 
— he is to conſult the true intereſt of the ſtate, and by 
ound policy, reconcile it, as far as poſſible, with that of his 
conqueſt, He may, in imitation of the kings of France, unite 
and incorporate them with his ſtate. This was the way of the 
Romans, but they proceeded differently, according to caſes and 
junctures. At a time when Rome ſtood in need of augmentation, 
the deſtroyed the city of Alba, as a rival; but received the in- 
habitants into her boſom, and thereby procured herſelf ſo many 
citizens. Afterwards, the conquered cities were left; ſtanding, 
and the freedom of Rome was given to the conquered. Vic. 
tory could not have been of ſo much advantage to thoſe people 
as a defeat, 

The conqueror may likewiſe ſimply put himſelf in the place of 
the ſovereign, whom he has diſpoſſeſſed, as the Tartars have done 
with China. The empire ſubliſts as it was, except being go- 
verned by a new race of ſovereigns. 

Laſtly, the conqueror may rule his conqueſt as & ſeparate ſtate, 
and permit the form of government to remain; but this method 
is dangerous; it produces no real union of force; it weakens the 
conqueſt without ſtrengthening the conquered ſtate, 

It is aſked to whom the conqueſt belongs; to the prince who haz 
made it, or to the ſtate ? This queſtion ought never to have been 
heard of, Can the ſovereign act as ſuch for any other end than 
the good of the ſtate? Whoſe are the forces employed in the 
war, even if he had made the conqueſt at his own expence, out 
of his own revenue, or his proper and patrimonial eſtates? does 
he not make uſe of his ſubject's arm? Is it not their blood that 
is ſhed? But even ſuppoſe that he had employed foreign or mer- 
cenary troops, does he not expoſe his nation to the enemy's re- 
ſentment ? does he not draw it into the war, while the advantage 
ſhall be his only? Is it not for the cauſe of the ſtate, and of the 
nation, that he takes arms? thercfore all the rights proceeding 
from it appertain to the nation. If the ſovereign makes war for 
a cauſe perſonal to himſelf, as to aſcertain a right of ſucceſſion 
to a foreign ſovereignty, the queſtion is altered, This affair is 
foreign to the ſtate; but then the nation ſhould be at liberty 
either to aſſiſt its prince, or not concern itſelf, If he is impower- 
ed to make ule of the national force in ſupport of his perſonal 


haud djuturram. Tum vero minari, nec id ambigue Privernatem quidam, et Illis 
vocibus ad rebellandum incitari pacatos por ulos. Pars m<clior ſenatus ad meld 
reſponſa traherc, et dicere viri, et liberi vocem auditam : aut credi poſſe ullum 

pulum, aut hominem denique 14 ex conditione cujus eum pxnitcat, diutius quam 
neceſſe ſit manſurum ? ibi pacem efle ſidam ubi — pacati ſint. Neque co 
loco ubi ſervitutem eſſe — ſidem ſperandam eſſe. Tit. Liv. Lib. VIII. Cap. 


» Certi ut ſirmiſſimum longi imperium eſt quo obedientes gaydent. Tit. I iv. 
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rights, ſuch rights are no longer to be diſtinguiſhed from thoſe 
of the ſtate, The French law, which annexes to the crown all 
acquiſitions made by the king, ſhould be the law of all nations. 

We have ſeen (§ 196) that a nation may be obliged, if not 8 203. 
externally, yet in conſcience, and by the laws of equity, to re- Whether 
ſtore the booty recovered from an enemy to a third party, who , t f 
had been deprived of it in an unjuſt war. The obligation is ty ae 
more certain and more extenſive, with regard to a — whom whom the 
our enemy had _—_— oppreſſed. For a people thus ſpoiled of an hed 
its liberty, never depart from the hope of recovering it, if not — 
voluntarily incorporated with the conquering ſtate ; if it has not 
freely aſſiſted againſt us in the war, the uſe we are to make of 
our victory is, not that it ſhall only come under a new maſter, 
but its chains ſhall be broken. To deliver an oppretled people 
is a noble point of victory, and thus to acquire a faithful friend is 
a great gain. The canton of Schwitz having wreſted the county 
of Glaris from the houſe of Auſtria, reſtored the inhabitants to 
their former liberties; and on the reception of them into the Hel- 


vetic confederacy, Glaris formed the ſixth canton *. 


. 
Of the Right of Potliminium. 


T HE right of poſtliminium is that in virtue of which per- 8 204. 
ſons and things taken by the enemy, are reſtored to their for- Pefinitivn 

mer ſtate, when coming again under the power of the nation to 4 — 

which they belonged. —— 
The ſovereign is obliged to protect the perſon and goods of 5 20g. 

his ſubjects, and to defend them againſt the _ ; therefore, Foundation 

when a ſubject, or any part of his ſubſtance, are fallen into the _ 

hands of the enemy, ſhould any fortunate event bring them again 

into the ſovereign's power, it is certainly incumbent on him to 

reſtore them to their former ſtate ; he is to re-eſtabliſh the per- 

ſons in all their rights and obligations, to give back the effects 

to the owners; in a word, to ſettle every thing as they were be- 

fore they fell into the enemy's hands. "The juſtice or injuſtice of 

the war makes no difference here, not only becauſe, according to 

the voluntary law of nations, the war, as to its effects, is reputed 

juſt on both ſides, but likewiſe becauſe war, whether juſt or not, 

is a national cauſe; and if the ſubjects fighting, or ſuffering for 

it, when fallen themſelves (or their effects), into the enemy's 

hands, are by ſome fortunate incident returned under the power 

of their own nation, there is no reaſon why they ſhould not be 

reſtored to their former condition, It is as if they had never 


* Hiſtoire de la Confederation Helvctique, par M. Wattewilli, Lib. III. under 
year 13351. 
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been taken. If the war be juſt, they were unjuſtly taken, an 
thus nothing is more natural than to reſtore them as ſoon as i: 
becomes poſſible, If the war be unjuſt, they are not bound tg 
bear the calamities of it more than any other part of the nation, 
The evil falls on them in being taken, and by their efcape or 
releaſe are delivered. Here again it is as if they never had been 
taken; neither their ſovereign nor the enemy have any parti. 
cular right over them. The enemy has loſt by one accident what 
they had gained by another. 

5 206. Pcrfons return, aud things are recovered, by the right of poſt. 
How it liminium, when after being taken by the enemy, they come ain 
tales PRCe. under the power of their own nation (S 204.) Thus this naht 

takes place, as ſgon as ſuch perſons or things taken by the chem, 
fall into the hands of toldiers belonging to the ane nation, OI me 
brought back to the army, the camp, their ſoveteign's territories, 
or the piaces under his cummand. 
$207. They who join with us in a w.r, make but one party, joint); 
Whether ie with us: the cauſe is common, tne riziit one and the farne ; ther 
takes place _ td | = b 5 4 . 
among the witered as making but one body with us. erclore 
#llics ? when peiſons or things taken by the encmy are retaken by our 
allies, or our auxiliarics, or in any other manner fall into their 
hands, this is exactly the fame thing with regard to right, as if 
they were come again into our own power, the power of our 
allies being in this caſe but one and the ſame, The right of 
poſtliminium there fore takes place in the hauds of thoſe who join 
with us in the war; the perſons and things recovered by them 
from the enemy are to be reſtored to their former condition. 
But does this right take place in the territories of our allies? 
Here a diſtinction ariſes, whether theſe allies make one common 
cauſe with us; whether they are aſſociates in the war. The 
right of poſtliminium neceſlarily takes place for us within their 
territories, no leſs than within our own. For this ſtate is utiited 
with ours, and in this war makes one and the ſame party. But 
if, as in our times is frequently the practice, an ally only furnithes 
us the ſuccours ſtipulated in the treaties, without coming to 1 
rupture with our enemy, their two ſtates continuing in their im- 
mediate relations to obſerve the peace, then only theſe auxiliarics 
ſent by him are partakers and aflociates in the war. His domi- 
nions adhere to their neutrality, 

c. Now the right of pottliminium is of no force among neuttel n- 
1 tions; for the power inclined to remain neuter in a war mult look 
neutral na- On it, as to the effects, equaily juſt on both ſides, and conſcquenth 
tions. to conſider whatever is taken by either, a lawful acquiſition. !o 

allow in his dominions that one may claim things taken by the 
other, or to grant him the right of poſtliminium, in prejudice 
to the other, would be to declare in his favour, and depart fron 

& 229, the neutrality. | 
Wha: Naturally, goods of all kinds are recoverable by the right oi 
things are poſtliminium, and, could they be certainly known again, there 
recoverable . "Wh ns 
by this is no Intrinke reaſon why moveables ſhould be excepted. Ac- 
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cordingly the ancients, on recovering theſe things from the ene- 
my, have reſtored them to their former owners *, But the dith- 
culty of knowing again things of this nature, and the endlefs dif- 
putes which would ſpring from the revendication of them, have 
in moſt parts introduced a contrary practice, Farther, from the 
little hopes of recovering eitects taken from the enemy, and once 
carried into a place of ſafety, the former owners are ſuppoſed to 
have relinquiihed and given them up. It is therefore, that with 
reaſon, moveables or booty are excepted from the right of poſt- 
liminium, unleis taken from the enemy immediately after the 
ſeizure of them; in this caſe it is neither difficult for them to 
be known again, nor can the proprietor be ſuppoſed to have re- 
linquiſhed them. A cuitom being once admitted, and well eſtab- 
liſhed, it would be unjuſt to treſpaſs on it. Among the Ro- 
mans indeed, ſlaves were not treated like other moveables ; they, 
by the right of poſtliminium, were reſtored to their maſters, even 
when the reſt of the booty was detained : the reaſon of this is 
manifeſt, it being always eaſy to know a {lave again, and to whom 
he belonged : the owner alſo, as he entertains hopes of recovering 
him, is not ſuppoſed to have relinquiſhed his right, 

Priſoners of war, who have given their parole, territories and 
towns which have ſubmitted to the enemy, who have ſworn or 
promiſed allegiance to him, cannot of themſelves return to their 
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who cannot 
return by 


former condition, by the right of poltliminium ; for faith is to be mw right of 


kept even with enemies ( 174.) 
But if the ſovereign retakes theſe towns, countries, or priſon- 


poſtlimi- 


nium. 
$ 217, 


ers, who had ſurrendered to the enemy, he recovers all his former They en- 


rights over them, and is to re- eſtabliſh them in their former con- 
dition (S 205.) ; they then enjoy the right of poltliminium with- 
out any breach of their word, or violation of faith. The enemy 
loſes by arms the right he had gained by them. But concern- 
ing priſoners of war, a diſtinction is to be made. If they were 
entirely free on their parole, it is not only coming again under 
the power of their nation, which can deliver them; becauſe had 
they even returned to their home, they would itil] have been 
pitoners, Ihe will of him who took them, or his total ſubmiſ- 
hon, can alone ditcharge them; but if they have only promiſed 
not to run away, a promiſe they frequently make to avoid the 
evils of a priſon, all they are bound to, is, that of themſelves they 
ſhall not quit the enemy's country, or the place aſſigned for their 
dwelling; and if the troops of their party ſhould get poſſeſſion 


- of the place where they dwell, they are by the laws of arms re- 


teaſed. and reſtored to their nation, and to their former ſtate. 


When a town, ſurrendering to the enemy's arms, is retaken 


by thoſe of its ſovereign, it thereby, as we have juſt ſeen, becomes 
reſtored to its former condition, and therefore to all its rights. 
It is aſked whether it thus recovers ſuch of its poſſeſſions, which 
had been alienated by the enemy, when he becomes maſter of it? 


®* Sce ſeveral inſtances in Crotius, Book III. Chap, XVI. Sect. 2. 
Firſt, 


joy this 


right when 
retaken. 
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Firſt we are to diſtinguiſh between moveable goods, not rec. 
yerable by the right of poſtliminium (S 202.) and immoveable, 
The former belong to the enemy who gets them into his hands, 


and he may alienate them irretrievably, As for immoveablez 


let it be remembered, that the acquiſition of a town taken in 
war is not full complete till confirmed by a treaty of peace, or 
the entire ſubmiſhon or deſtruction of the ſtate to which it he. 
longed (8 197.) Jill then the ſovereign of that town has hopes 
of retaking it, or recovering it by a peace. And from the mg. 
ment it returns into his power, he reſtores it to all its rights 
(F 205.), and conſequently it recovers all its poſſeſſions, as far a 
in their nature they are recoverable, Therefore it re- aſſumes its 
immoveables from the hands of thoſe who were precipitate in 
purchaſing them. The buying them of him who had not the 
abſolute diſpoſal of them, was a hazardous bargain z and if they 
4 loſers, it was what they deliberately expoſed themſelves to. 

ut if this town had been ceded to the enemy by a treaty of 
peace, or was abſolutely fallen into his power by the ſubmiſſion 
of the whoſe ſtate, it has no claim to the right of poſtliminium. 
And the alienation of any of its poſſeſſions by the conqueror is 
valid and irretrieveable. Should ſome ſubſequent fortunate revo- 
lution deliver it from the conqueror's yoke, it can revendicate 
them. When Alexander made a preſent to the Theſſalians of 
the ſum due from them to the Thebans (F 77.), he;was fo abſo- 
lutely maſter of the republic of "Thebes, that he deſtroyed the 
City, and ſold the inhabitants. 

The ſame decifions take place with regard to the immoveables 
of individuals, priſoners, or not, which have been alienated by the 
enemy while he was maſter of the country. Grotius propoſes 
the queſtion, with reſpect to immoveables, belonging to a priloner 
of war, in a neutral country *. But this queſtion 1s void by our 
principles; for a ſovereign. taking a priſoner of war, has no other 
right than to detain him till ($ 148, &c.) the end of the war, or 
till he be ranſomed ; and has none on any of his rights, unlcls he 
can ſeize them, It is impoilible to produce any natural realon 
why he who has taken a priſoner can have a right to diſpoſe of 
any goods or poſſeſlions but thole the priſoner has about him. 

When a nation, people, or ſtate, has been entirely ſubdued, it 
is aſked whether a revolution can entitle it to the rigbt of poll. 
liminium. In order juſtly to anſwer this queſtion, there mu! 
again be a diſtinction of caſes, If this ſubdued ſtate has not yet 
acquieſced in its new ſubjection, has not voluntarily ſubmitted, 
and has only ceaſed to reliſt from inability ; if its victor has not 
laid aſide the ſword of conqueſt, nor taken up the ſcepter of peace 
and equity, ſuch a people are not really ſubdued : they are only 
conquered and opprefled, and on being delivered by an ally, they 
doubtleſs return to their former ſtate (& 207.) Their ally cannot 
become their conqueror; he is their deliverer, aid all the obit- 


* Lib. III. Cap IX. Seck. 6. 
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ration of the party delivered is to reward him. If the latter con · 
queror, as not being an ally to the ſtate of which we ſpeak, will 
keep it under his laws, as the purchaſe of victory, he puts him- 
elf in the caſe of the former, and becomes the enemy of the 
fate which the other had ſubdued. This ſtate may lawfully 
refit him, and avail itſelf of a favourable „ to recover 
its liberty : if it had been unjuſtly ſubdued, he who reſcues it 
fom the yoke of the oppreſſor ſhould generouſly reſtore it to all 
its rights (§ 203+). 

The queſtion changes with regard to a ſtate which has volun- 

trily ſurrendered to a conqueror. If the people, no longer 
treated as enemies, but as good ſubjects, have ſubmitted to a law- 
ful goyernme nt, they hencectorth detive under a ſovereign, or they 
ze incorporated with the conquering ſtate; they make part of 
it, and ſhare its fate, Their former condition is abſolutely ef- 
faced ; all its relations, all its alliances, are extinguiſhed (Book 
IL $ 203.) Whoever then the new conqueror be, that after- 
wards ſubdues the {tate to which theſe people are united, they 
undergo the deſtiny of the former, as the part follows the whole. 
This has been the practice of nations in all ages; I ſay, even of 
juſt and equitable nations, eſpecially with regard to an ancient 
conqueſt, The more moderate beſtow liberty on a people which 
had but recently ſubmitted, whom they do not conſider as per- 
ſectly incorporated, nor well cemented by inclination with the 
ſate which conquered them. 

If this people thake off the yoke, and recover their liberty by 
their own virtue, they regain all their rights, they return to their 
former ſtate, and foreign nations have no right to determine 
whether they have withdrawn from a legal authority, or whether 
© N broke their chains, 

hus the kingdom of Portugal, which had been invaded and 
ſubdued by Philip II. king of Spain, under pretence of an heredi- 
tary right, but in effect from avidity backed by a ſuperior force, 
iter groaning under all the miſeries of tyranny, recovered the inde- 
pendency of its crown, and regained its ancient rights by driving 
out the Spaniards, and placing the duke of Braganza on the 
throne, 

Provinces, towns, and countries, which the enemy reſtores by $ 214. 
he treaty of peace, are certainly entitled to the right of poſtlimi- An 
mum. For the ſovereign, in whatever manner he recovers them, 1 a 
on their returning under his power, to reſtore them to their what is re- 
former ſtate, The enemy in giving back a town at the peace, *or-d 
renounces the right acquired by his arms. It is as if he had never pace. 
jaken it. In this there is no reaſon, which exempts the ſovereign 
tom replacing it in all the rights of its former condition. 

Whatever is ceded to the enemy by a treaty of peace, is truly 
and fully alienated. It has no longer an affinity with the right And wth 
N — unleſs the treaty of peace be broken and an- reſpe@ to 
ei. | | — t 
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And as things not mentioned in the treaty of peace, remain in 


The right the condition wherein they happen to be at the time of its con- 
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rights and 
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c uſion, and are tacitly ceded on both fides to the poſleſſor, i 
may be ſaid in general, that the right of poſtliminium is ſecludeg 
after the ſignature of the peace. This right entirely relates ty 
the ſtate of war. 

Yet, and for this very reaſon, there is always an exception tg 
be made here, in favour of priſoners of war. Their ſovereign, 
on a peace, is to re-deliver them (S 154.) If he cannot, if the 
fate of arms neceſſitates him to accept of hard and unjult con. 
ditions, the enemy who ſhould have releaſed the prifoners when 
the war is at an end, having no longer any thing to fear fron 
them (Y 150, 153-), continues the ſlate of war by detaining then 
in captivity, but cipecially if he reduces them to ſlavery (K 152,) 
Therefore they have a right, when an opportunity offers, to alen 
their liberty, to eſcape from his injuſtice, and return into their 
country, equally as in war time, ſince, with regard to them, ths 
war continues, And then the ſovereign, from his obligation 
to protect them, is to reſtore them to their former condition 
( 205.) 

Farther, ſuch priſoners who have been detained ſince the peace, 
without any juſt reaſon, are free, if after their eſcape from priſon 
they can but reach a neutral country. For enemies are not to 
be purſued and ſeized in a neutral country (S 132.) And who- 
ever detains an innocent prifoner after the peace, continues his 
enemy. This rule ſhould, and does actually, obtain among m- 
tions who reject eaſlaving priſoners of war. | 

It is ſuſficiently clear from the premiſes, that priſoners are to 
be conſidered as citizens who one day may return into their 
country, and on their return the ſovereign is obliged to reſtore 


of priſoners them to their former ſtate ; whence it evidently follows that tte 


ſubliſt. 


§ 220. 


right of thoſe priſoners, and the obligations to which they are 
bound, with the rights of others over them, (till ſubſiſt entire, and 
only ſuffer a ſuſpenſion in the exerciſe of part of them, during the 
impriſonment. : 

The priſoner of war, therefore, retains a right to diſpoſe of his 
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in the ſtare of captivity which can in this reſpect vacate the ex- 
erciſe of his right, the will of a priſoner of war is of force in his 
own country, unleſs annulled by ſome inherent defect. 

Among nations, where marriage is indiffoluble, unleſs diſſolved 
by the interpreters of the law, the captivity of one of the parties 
does not affect the tie, and on his return home, he, by poltlimi- 


nium, 1s again intitled to all his matrimonial rights. 


We do not here enter into a detail of what by the civil laws 
of nations is ſettled regarding the right of poſtliminiuin, obſers- 
ing only that theſe particular regulations bind only the ſubjects 
of the ſtate alone, without being of any force againſt forcignets, 
Neither do we here examine what is adjuſted by treatics ; these 


particular conventions eſtabliſh a factitious right, which rc!ats 
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ily to the contracting parties. Cuſtoms confirmed by long and 
-onftant uſe are obligatory on thoſe people who have given a 
cit conſent to them, and are to be regarded, when not contrary 
o the law of nature; but thoſe which offend againſt that ſacred 
uu are defective and void; every nation being fo far from con- 
farming to ſuch cuſtoms, that it is obliged to endeavour the abo- 
Mon of them. Among the Romans the right of poſtliminium 
was of force, even in profound peace, relatively to nations with 
which Rome had neither connections of friendſhip, right of hoſ- 
jtality, nor alliance ?“. This was becauſe thoſe people were 
Ped-ved in ſome meaſure as enemies. Milder manners have 


imoſt every where ſuppreſſed this remainder of barbariſm. 


A fe MAT: 
Of the Right of private Perſons in Mar. 


chapter of this book, belongs alone to the i power; — 4 


which not only decides whether it be proper to undertake the count 
war, and declare it, but likewiſe directs all the operations as cir- hoiilities 
cunſtances of the utmoſt importance to the welfare of the ſtate. — — 
Therefore ſubjects cannot act herein of themſelves, and without order. gf 
the ſovereign's order they are not to commit any hoſtility. Self- 

tefence however is by no means contained within this term of 

boſtility. A ſubject may repel the violence of a fellow citizen, 

when the magiſtrate's aſſiſtance is not at hand; and with much 

greater right may he defend himſelf againſt the unexpected at- 

tacks of foreigners, 

The ſovereign's order commanding acts of hoſtility, and giving 8 224. 
aright to commit them, is either general or particular. The decla- This order 
ration commanding all ſubjects to attack the ſubjefts of the enemy, . _ 
carries with it a general order. The generals, the officers, the particular. 
fldiers, the partizans, and thoſe who fit out private ſhips of war, 
having all commiſſions for the ſovereign, make war by virtue of 
a particular order. 

But if ſubjects ſtand in need of the ſovereign's order to make 5 225. 
var, it is only in virtue of the laws effential to every political ſo- June - 
cicty, and not as the reſult of any obligation relative to the ene- fiey of this 
my, For a nation taking up arms againſt another, from that in- order. 
ant declares itſelf an enemy to all the individuals of the latter, 
and authoriſes them to treat it as ſuch. What right could it 
tave to complain of hoſtilities committed by private perſons witꝭ- 
out their ſuperior's order? The right therefore we ſpeak of re- 
ates to the general public law, rather than to the — of na- 


THE right of making war, as we have ſhewn in the firſt _ 5 253. 


® Digeſt, Lib. XL1X, de Cap. & Poſtlya. Leg. V. Seck. 2. 
tions, 
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tions, properly ſo called, or to the principles of the reciprocal ch. 
ligations of nations. 

8 226. If the law of nations be conſidered only in itſelf with regard ty 
ke _ a rupture between two nations, all the ſübjects of the one mz 
might commit hoſtilities againſt thoſe of the other, and do them All the 
mould have damages authoriſed by a ſtate of war. But ſhould two nation; 
adopted thus encounter each other with the whole collected weight of ther 

force, war would become much more bloody and deſtructive; it 
could ſcarce terminate but by the total deſtruction of one of the 
parties, which the example of the ancient wars abundantly proye, 
If we here call to mind the firſt wars of Rome with the neigh. 
bouring popular republic, we ſhall have reaſon to congratulate 
Europe on the contrary practice now become cuſtomary among 
nations, eſpecially thoſe which keep regular forces, or a body d 
militia, The troops alone carry on the war, while the remain. 
der peaceably follow their callings. And the neceſſity of a parti. 
cular order is ſo thoroughly eſtabliſhed, that even after a decl:. 
ration of war between two nations, if the peaſants of theinſelve; 
commit any hoſtilities, the enemy, inſtead of ſparing them, hangs 
them up as ſo many robbers or banditti. This is the caſe with 
private ſhips of war : it is only in virtue of a commiſſion grantel 
by the ſovereign or his admiralty, that they are entitled to be 
rreated like priſoners taken in a formal war. 

© 227. In the declarations of war, however, the ancient form is til! re. 
ouecice of tained, by which all the ſubjects are ordered not only to break of 
the order. All intercourſe with the enemy, but to attack them. Cuſtom in- 

terprets this general order. It actually authoriſes, nay even ob. 
liges all ſubjects, of whatever rank, to ſecure the perſons and 
things belonging to the enemy, when they fall into their hands; 
but does not invite them to undertake any offenſive expedition, 
without a commiſſion or particular order, 

$ 2:59. There are notwithſtanding occaſions when the ſubjects may 
3 reaſonably ſuppoſe the ſovereign's will, and act in conſequence 
ſons may Of his tacit commands. Thus, though the operations of war are 
undertake, by cuſtom generally reſigned to the troops,. if the townſmen of 
3 ſtrong place, taken by the enemy, have not promiſed or ſworn 
vereign's ſubmiſſion to him, and a favourable opportunity offers itſelf of ſur- 
will, prizing the garriſon, and recovering the place for their ſovereign, 

they may confidently preſume that the prince will approve of this 
ſpirited enterpriſe, And who will cenſure it? Indeed, ſhoul 
the townſmen miſcarry, they muſt expect very ſevere treatment 
from the enemy : but this does not prove the enterpriſe to be 
unjuſt, or contrary to the law of war. The enemy makes ule 
of his right, of the right of arms, by which he is authoriſed in a 
certain degree to make uſe of terror, that the ſubjects of the ſo- 
vereign with whom he is at war, may not be willing to venture ol 
ſuch bold undertakings, the ſucceſs of which might prove fatal to 


them. No longer ago than the laſt war, the inhabitants of Ge- 


noa of themſelves ſuddenly ran to arms, and drove the Aultrians 
Out 
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out of the city: and the republic celebrates an annual comme» 
moration of that event by which it recovered its liverty, 

Perſons fitting out ſhips to cruiſe on the enemy, in recompenſe 
of their diſburſements, and the riſque they run, acquire the pro- 
perty of the capture, but they require it by grants from the ſo- 


Ot perſons 
kitting out 
Private 


yereign, who iſſues out commiſſions to them. The ſovereign thips of 
either gives up to them the whole capture or a part. This de- War. 


nds on the contract made between them. Subjects are not 
obliged ſcrupulouſly to weigh the juſtice of the war, which in- 
deed they are not always able to obtain a juſt knowledge of; 
and in caſe of doubt, they are to rely on the ſovereign's judg- 
ment (§ 187); there is no doubt but they may with a ſafe con- 
ſcience ſerve their country by fitting out privateers, unleſs the 
war be evidently unjuſt, But on the contrary, foreigners tak- 
ing commiſſions from a prince, to prey on a nation, abſolutely 
innocent with reſpect to them, are guilty of an infamous prac- 
tice, The. thirſt of gold is their only inducement, and how- 
ever their commiſſion may aſſure them of impunity, it cannot 
walh away their execrable guilt; they alone are excuſeable who 
thus aſſiſt a nation of which the cauſe is indubitably juſt, and who 
have taken arms only to defend themſelves from oppreſſion. They 
would even deſerve praiſe, if the hatred of oppreſſion and the love 
of juſtice, rather than the deſire of riches, actuated them to ge- 
nerous efforts, and to expoſe their lives or fortunes to the ha- 
zards of war. 

The noble view of acquiring inſtruction in the art of war, and 


decoming more capable of ſerving our country, has introduced a CO 
Cos. 


method of ſerving as volunteers even in foreign armies, and the 
euſtom is doubtleſs juſtified by the ſublimity of the motive. Vo- 
lunteers taken by the enemy are treated as if part of the army in 
which they fight. Nothing can be more reaſonable: they in 
fact unite themſelves to this army, they ſupport the ſame caule, 
no matter whether it be from obligation or of free will. 

Soldiers can undertake nothing without the order, either ex- 


§ 240. 


§ 247. 


preſſed or tacit, of their officers. Obedience and execution are borer 
10 


their province, They are not to act from their own opinion; n 


they are only inſtruments in the hands of their commanders. may do. 


Let it be remembered here, that by a tacit order, I mean the 
lubſtance of what is included in an expreſs order, or in the func- 
tions committed to us by a ſuperior ; and what is ſaid of ſoldiers 
muſt alſo be underſtood of officers, and of all who have any ſu- 
baltern command. Thus with reſpect to things, the care of which 
is not committed to them, they may both be compared to mere 
private perſons, who are to undertake nothing without order. 
The obligation of the military is ſtill more ſtrict, as the laws of 
war expreſsly-forbid acting without order ; and this diſcipline is 
ſo neceſlary, that it ſcarce leaves any thing to preſumption. In 
war, an enterpriſe of a very advantageous appearance, where the 
ſucceſs is almoſt certain, may yet be attended by the moſt fatal 
conſequences, It would be dangerous to leave it to the judg- 

7 ment, 
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ments of ſubalterns, who cannot know all the general's view: 
and who want his experience and penetration: it is not to be ſup 
poſed that he intends to let them act of themſelves. To fight 
without command is almoſt always conſidered in a ſoldier 2 
fighting againſt command, or againſt the prohibition. Nor i; 
there hardly any caſe (that of ſelf- defence excepted) wherein (vl. 
diers and ſubalterns may act without order. Here the order may 
be ſafely preſumed, or rather the right of ſelf-defence natural 
belongs to every one, and ſtands in no need of permiſſion. Dur. 
ing the ſiege of Prague, in the laſt war, a body of French grenz. 
diers made a ſally without orders or officers, poſſeſſed themſelves 
of a battery, nailed up part of the cannon, and brought away the 
remainder into the city. This the Roman ſeverity would haye 
puniſhed with death, accorling to the famous inſtance of the 
conſul Manlius *, who pronounced ſentence on his fon, though 
victorious, for fighting without order. But the difference of 
times and manners obliges a general to moderate ſuch ſeverity, 
Marſhal Beliſle reptimanded publicly thoſe brave grenadiers, 
but ſecretly diſtributed among them (ome money, in reward for 
their courage and good inclination. At another famous ſiege in 
the ſame war, that of Coni, the ſoldiers of ſome battalions, who 
were lodged in the moats, made a vigorous fally while their off 
cers were abſent, which was attended with great ſucceſs, Ba. 
ron Leutrum was obliged to pardon this fault, that he may not 
dainp an ardor in which the ſafety of the place conſiſted ; how- 
ever, as far as poſſible, this inordimate impetuoſity ſhould be 
checked, as it may be of fatal conſequence, Avidius Caſſius 
puniſhed, capitally, ſome officers of his army, who having no or- 
der, with a handful of men ſurpriſed and cut to pieces a body of 
three thouſand. This rigour he juſtihed by ſaving, that h 
might hate been an ambuſcade : Dicens eventre potuiſſe ut eſſent in- 
ſidiæ, Sc. +. 
8 Is the ſtate to make good to private perſons the damages ſuſ- 
* E a tained in war? We may ſee in Grotius that authors are divided 
ſtate is to on this queſtion. Here two kinds of damages are to be diſtin- 
. guiſhed ; thoſe done by the ſtate or ſovereign, and thoſe done by 
— the enemy. Of the firſt kind, ſome are done voluntarily and by 
ſuſtained in precaution, as when a field, a houſe, or garden, belonging ts a 
War. private perſon, is made uſe of for building the rampart ofa I 
town, or ſome other piece of fortification z when his ſtanding 
corn, or his ſtore-houſes are deſtroyed to prevent their being ci 
uſe to the enemy. Such damages are to be made good to the 
owner, who ſhould bear only his quota: but other damages ate 
cauſed by inevitable neceſſity ; as for inſtance, the havoc done 
by the artillery in retaking a town from the enemy. T hele are 
accidents ; they are calamities ariſing from fortune. The tove- 
reign, if the ſtate of his affairs permit, is to ſhew an equitable 


* Tit. Liv. Lib. VIII. Cap. VII. 
+ Volcatius Galican, cited by Grotius, Book III. Chap. XVIII. Sed. I. Note 6. 
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regard for the ſufferer ; but no action lies againſt the ſtate for 
misfortunes of this nature, for lofizs which it has not occauoned 
willingly, but through neceflity and fortuitouſly, and in the ex- 
ercile * rights, The ſame may be ſaid of damages cauſed by 
the enemy. All the ſubjects are expoſed to ſuch damages, and 
unhappy is his lot on whom they fall. In a ſociety this may be 
hazarded with reſpect to ſubſtance and effects, as life is alſo 
riſqued. Was the ſtate ſtrictly to indemnify all ſuch who ſuffer 
in theſe caſes, the public finances would be ſoon exhauſted. 
Every one mult contribute his thare in due proportion, which 
would be impracticable. Beſides, theſe indemnifications would 
be li: ble to a thouſand abuſes, and there would be no end of the 
particulars ; it is therefore to be ſuppoſed that no ſuch thing was 
ever meant by thoſe who formed a ſociety. 

But it is highly conſentaneous to the duties of the ſtate and 
the ſovereign, and conſequently equitable, nay, very juſt, to te- 
lieve, as far as poſſible, thoſe unhappy ſufferers who have been 
ruined by the deſolation of war, as likewiſe to take care of a fa- 
mily whoſe head and ſupport has loſt his life for the ſervice of the 
ſtate. There are many debts facred to him who knows his duty, 
though no action can be brought againſt him. 


8 442 
Of ſeveral Conventions made during the Courſe of the I ar. 


W- R would become too cruel and deſtructive, were all inter- 
courſe between enemies abſolutely deſtroyed. There ſtill 

ſubſiſt, according to Grotius's obſervation *, commerces of war, 

as Virgil t and Tacitus & term them. The occurrences and 

d events of war Jay enemics under the necetfity of entering into 

- ſeveral conventions, What we have already faid in general of 

; the faita to be kept between enemies, excuſes us from proving 

} 

] 

| 


here the obligation of faithfully acting up to conventions mage 
in war; it only therefore remains to explain the nature of them. 
Sometimes it is azreed to ſuſpend hoſtilities for a certin time; 
and if this convention be only for a very ſhort time, or tor any place 
| particularly, it is called a ceſlat on or ſuſpenſion of arms. Such 
| are thoſe made for burying the dead, after an atiault, or after a 
battle, and for a parley, or a conference between tae generals 
of both ſides. If the agreement be for any length of time, and 
eſpecially ir general, it is more particularly diſtinguiſhed by tne 
appellation of a truce. Many ule theſe words incucriminately. 


® Lib. HI. Cap. XXI ScR. v. 
+ —— belli commercia Turuus ſuſtu!'; ita pricr. Tusid. X. v. $39. 
$ Ann. Lib. XIV. Cap 33. : 
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5 2-4 The truce or ſuſpenſion of arms does not terminate the war 
Does not ; i : 
terminats it only ſuſpends the operations, 

8 A truce is either particular or univerſal, By the former, 


$ 235- hoſtilities ceaſe only in certain places, as between a town and the 
1 La army beſieging it. By the latter, they are to ceaſe generally, 
ticular or and in all places between the belligerent powers. Particular 
univerſal truces may alſo admit of a diſtinction with regard to the ads of 
hoſtility, or to the peiſons; that is, it may be agreed to ab{lain 
for a time form certain hoſtilities, or two armies may mutually 
conclude a truce, or ſuſpenſion of arms, without reſpect tg 
place. | 
8 246, A general truce made for many years, differs from a peace {1 
8 little elle than in leaving the original queſtion of the war uz. 
many years, decided, as tbey found it. To nations tired of war, and no: 
agreeing on the ſubject of their difference, have recourſe to 
this kind of compact. Thus between Chriſtians and Turks, 
inſtead of a peace, only long truccs have been uſually made; 
ſometimes from a falie ſpirit of religion, and ſometimes nente 
being willing reciprocally to acknowledge each other as laut 
maſters of their reſpective poſleſſions. 
23-, Itis neceſſary to the validity of an agreement, that it be made 
By whom with a ſufficient power; every thing done in war is by the 
thele agree- authority of the ſovercign, who alone has the right both of un- 
be dn May dertaking the war, and directing the operations (§ 4.) But 
con- O * © 7 
eluded, from the impoſlibility of executing every thing by himleif, there 
is a neceſſity of communicating part of his power to minitters 
and officers. It is aſked, what ate the things of which tic 
ſovereign reſerves the diſpoſal to himſelf, and which he is 
naturally thought to intruſt to the miniſters of his will, to the 
enerals, and other military omeers? We have above (Boo II. 
12 laid down, aud explained the principle, which is to 
here a general rule. Without a ſpecial mandate from the 
ſovereign, the perſon commanding in his name is held inveſted 
with all the neceſſary powets for the reaſonable and ſalutary ex- 
erciſe of his functions, for every thing which naturally follows 
from his commiſſion, Ihe remainder is reſerved to the fe- 
reign, who is not ſuppoſed to communicate more of his pow? 
than is neceſſary for the good of his affairs. According to th 
rule, a general truce can only be concluded by the fovereig9 
himſelf, or by him to whorn he has delegated ſuch a power, Fo! 
that a general ſhould be inveſted with an authority of ſuch extent, 
is not neceſlary to the ſucceſs of his operations; it would exceed 
the limits of his functions, which are to dire&t the oper 
of war, wherein he has the command, , and not to tes de 
the concerns of the ſtate, To conclude a general truce, is df 
ſ:2h importance, that the ſovereign is always thought to have 
reſerved it to himſelf. So large a power is granted only tos 
yiceroy or governor of a diſtant country, for the territories under 
him. If the truce be for years, it is natural to ſuppoſe the 


ſovcreign's ratification neceſſary. The conſuls and other Roman 
* com- 
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commanders might grant general truces for the time of their 
commiſſion; but if this term was conſiderable, or the truce 
made for a longer time, it required the ratification of the ſenate 
and people, Even a particular truce, when for a- Jong time, 
ſeems allo to excecd tne ordinary power of a general; and he 
cannot conclude it but under a referve of the ratification. 

But as for particular truces, made for a thort time, it is often 
neceſſary, and almoſt always proper, that the general *ſhould 
have a power of concluding them. Neco/ſiry, when there is no 
waiting the prince's conſent : propcr, on occatons, when the 
truce can tend only to fave the ſhedding of human blood, and is 
for the common advantage of the contra:ting parties. There- 
fore, with ſuch a power the general or commander in chief is 
naturally ſuppoſed to be inveited, Thus the governor of a 
place, and the general beſieging it, may agree on a ceſſation or 
arms, for burying the dead, or for coming to a patley; they 
may even ſettle a truce for ſome months, on condition that the 
place, if not relieved within that time, ſhall ſurrender. Con- 
ventions of this kind ſoften the evils of war, and probably can 
be of no detiiment to any one. 

All theſe truces and ſuſpenſions of arms are concluded by the 
authority of the ſovereign, who to ſome conſents in his own im- 
mediate perſon, and to others through the miniſtry of his generals 
and officers, They bind his faith, and he is to ſee them 
obſerved. | 

The truce binds the contracting parties, from the moment of 
its being concluded, but cannot have the force of a law with regard 
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§ 238. 
The ſove- 
reign's faith 
engag-.Zd in 
them. 


$ 230. 
When the 


truce b 


to ſubjects on both ſides, till it has been ſole maly proclaimed: and gias its 


as an unknown law carries no obligation with it, the truce does 
not bind the ſubjects, but as it becomes duly notified to them. 
So that if, before any certain knowledge could reach them, they 
commit any thing contrary to it, any hoſtility, it is not puniſh- 
able, But the ſovereign, from a regard to his promiſes, is obliged 
to cauſe the prizes taken ſince the moment when the truce 
ſhould have begun, to be reſtored, Subjects who for want of 
2 previous knowledge have not obſ-rved it, are bound to no 
compenſation, any moc2 than the fovereign who could not 
ſignify it to them ſooner ; it is an accident without any fault of 
his, or theirs. A ſhip being on the open ſeas at the time of 
publiſhing the truce, meets with a hip of the enemy, and ſinks 
her: as there is no guilt in this caſe, ſhe is not liable to pay any 
damage. If the has made a capture of the veſſel, al the 


obliga 0n. 


obligation ſhe lies under is to reſtore it, as not retenable by 


the truce. 

But any, by their own ſault, not ignorant of the truce, would 
be bound to make good the damage commitied againſt the party. 
A {imple and eſpecially a flight fault may in ſome meaſure eſcape 
puniſhment, and doubtleſs it dogs not deſerve to ſuffer equally 
with fraud; but aginſt the reparation of the damage it is no 
diſpenſation, For avoiding as much as poſlivle all difficulty, 

B b 2 ſovercigns 
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ſovereigns in truces, as in treaties of peace, uſually fix terms fo 
the ceſſation of hoſtilities, according to the ſituation and diſtance 
of places, 

& 240. Since a truce cannot bind ſubjects, unleſs known to them; it 
Publication is to be ſolemnly publiſhed in all places where it is jntendcd it 
of che truce. ſnould be obſerved. 

5 Should ſubjects, whether private or military, offend againſt the 
Of ſubje 2s truce, this is no violation of public faith, nor is the truce there. 
contraven- by broken; but the delinquents ſhould be compelled to an ample 
iny the compenſation of the damage, or ſevercly punithed. Should x 


truce. ſovereign refuſe juſtice on the complaints cf the party injured, 
he thereby becomes acceſſary to the treſſpaſs, and violates the 

treaty. 
9 242. If one of the contracting parties, or any perſon by his order, 


Violation of or with his conſent only, commit any act contrary to the truce, 
the truce. it is an injury to the other contracting party; the truce is dif 
ſolved, and the party offended is entitled to take up arms, nut 
only for renewing the operations of the war, but alſo for reveng- 
ing the recent injury oftered it. 
$ 243. Sometimes a penalty on the infractor of the truce is reciprocally 
Of the caſe ſtipulated, and then the truce is not immediately broken on the 
when a pe- . , / ' . 
nalty has firſt infraction: if the party ofending ſubmits to the penalty, and 
been ſettled repairs the damage, the truce ſubſiſts, and the party offended has 
on the in- nothing farther to claim. If an alternative has been ſettled, that 
fractor. . Ys | ; Sa x . k 
in cafe of an infraction the delinquent {hall ſuffer a certain penalty, 
or the truce be broken, the party injured may chuſe whether he 
will demand the penalty, or make uſe of his right to take up arms 
again, For were it at the option of the infractor, the ſtipulation 
of the alternative would have been fruitleſs; ſince by refuting to 
comply with the penalty {imply ſtipulated, he breaks the com- 
pact, and thereby gives the injured party a right to take up arms 
again: beſides, in clauſes of ſecurity like this, the alternative i 
not ſuppoſed to be in fiveur of him who fails in his engage- 
ments, and it would be ab{urd to ſuppoſe that he reſerves to him- 
ſelf the advantage of breaking it by his infraction rather than 
undergoing the penalty. He might as well break it at once 
' openly. The penal clauſe is appointed only to ſecure the truce 
trom being ſo eaſily broken, and can be placed with the altem 
tive, only that a right may be lett to the injured party of breazing 
a compact, if he thinks fit, in which from the behaviour of ts 
cnemy he ſes little ſecurity. = 
1 It is neceſſary that the time of the truce be well ſpecified, to 
Oh time Prevent any doubt or dilpute from the moment of its begibt 
Gf the trace. (o its period. By the words 74 Injroely and excluſively all 201 
biguity which may happen to be in the convention, with gg 
to the two terms of the truce, its beginning and end, Will be 
avoiced : for inſtance, if it be taid that the truce ſhall laſt fron 
the firſt of March incluſively, until the fifteenth of April a 
incluſively, there can reznain no doubt; whereas had it bes 
cy taid irom the firit oi uch until the filtcenth of Aprib t 
me 
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might be diſputed whether thoſe two days mentioned as the ini- 
tial and final terms of the truce, were comprehended in the treaty 
or not, and indeed authors are divided as to this point. As 
to the firſt of thoſe two days, it ſeems beyond all queſtion to be 
compriſed within the truce; for it it be agreed that there ſhall be 
a truce from the firſt of March, this naturally means that hoſtili- 
ties thall ceaſe from the firit of March; as to the latter day, 
there is ſomething more of doubt, the expreſſion n ſeeming 
to ſeparate it from the time of the armiſtice. And a truce as 
laving blood is without doubt a point to be regarded, and per- 
haps the fafeſt way is to include in it the very day of the term: 
the. circumſtances may alſo be of uſe for determining the meaning, 
but it is very wrong not to remove all amoiguity when it may be 
avoided only with a word or two mote. 

The word day in national conventions, is to be underſtood of 
2 natural day, ſince it is in this meaning that a day is the common 
meaſure among nations. Ihe computation by civil days owes 
its origin to the civil law of every people, and varies according 
to countries. The natural day begins at fun-rifing, and laſts 
twenty-four hours, being the diurnal revolution of the ſun : 
therefore if a truce of an hundred days be agreed on to begin on 
the firſt of March, the truce begins at ſun-tiſing on the ſame 
day, and is to continue an hundred days of twenty-four hours 
each; but as the fun throughout the whole year does not riſe at 
the ſame hour, for avoiding all chicanery unworthy of that candour 
which thould prevail in theſe kind of conventions, the truce 
muſt certainly be underitood to end as it began, at the riſing of 
the ſun. [he term of a day is meant from one ſun to the other, 
without any prevaricating or ſtanding out for a tew moments in 
ts riſing. He Wo having made a truce for an hundred days 
beginning on the twenty-firſt of June, when the ſun riſes about 
four o'clock, ſhould on the day the truce is to end, take arms at 
that very hour betore the ſun rite, would certainly be conſidered 
2s guilty of a mean and unjuſtiſiable chicanery. 

it no term has been ſpeciſied for the commencement of the 
truce, as it binds the contracting parties immediately on its 
concluſion (S 239.) it concerns them to cauſe it to be publiſhed 
immediately, in order to the obtervance of it, for it becomes 
binding on the ſubjects only from the time of its proper publica- 
tion (§ ibid.), and it begins to take effect only from the 
moment of tne firſt publication, unleſs the agreement be 
otherwiſe, 

The general effect of a truce is that all hoſtilities ſhall abſo- * _ . 
lutely ceaſe, and for avoiding any diſpute on what may be termed "<> a" 
ſuch, the general rule is: That each, during the truce, may truce; what 
within his own territories, and in the places where he is maſter, i — 
do whatever he had a right to do in time of full peace. Thus a truce N 

not hinder a prince from levying ſoldiers, aſſembling an continua- 


army in his dominions, marching troops thither, and even call. tion 
I . * 1. Rule, 


- Ing in auxiliaries, and repairing the fortifications of a place, ch may 
B 
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which at that time is not beſieged; as he has a right to do ol 
thele things in tin of peace, the truce does not tie up bis 
hands. Can it be ſuppoſe! that in ſuch a compact he means to 
d2var himſelf from executing things which the continuation of 
hottilities could not prevent him from doing ? 

But to make uſe of the cettition ef arms for ſafely executing 
things detrimental to the enemy, and not to be fatcly undertaken 


3s no? to be amidſt hoſtilities, is circumventing ard deceiving the enemy 
tak:not do- with whom the compact has been made: it is a breach of the 


ing waut 


cou!d not be 


truce, By 


* 


this ſecond genetal rule we may folve ſeveral parti- 


Cour Caring cular caſes. 


the holt ili- 


ties. 

5 257. 
For in- 
ſtance, to 
c numnne 
the works 


of a feige, 


c7 re * ail 


breach.s. 


& 248, 
Or to ia- 
troduce 
luccours. 


5 249- 


Diſtindion for ſome particular circumſtance, as burying the dead. 


Oo! 2 partie 


- 


cular Caic. 


he truce concluded between the governor of a plac? and the 
general beſieging it, deptives both of the liberty of continuing 
their works; with regard to the latter this is wanteſt, his works 
being choſe of hoſtility; but the governor alſo cannot avail him- 
ſelf of tha armittice tor rep:iring tae breaches, raiſing new 
fortifications; the artillery oi the beficyers does not allo him 
to carry on ſuch works with iinpuiicy curing the courte of 
hoſtilities, therefore it would] be detrimental to them that he 
ſhould employ the truce in this manner, and they are under no 
obligation to be ſo far impoſed on. Ihey will, and very julily 
do, conſid-r ſuch proceedings at: > breach of the truce. But the 
ceſtation of arms does not hunder the governor from continuing 
within his town ſuch works, to which tie ure or attacks oi ths 
enemy were no obſtacle. At the latt tege of T ournay, ater 
tne lurrender of the place, an armiſiice was agreed on; and the 
governor in the mean time permitted the French to make their 
diſpoſitions againſt the citadel, carry on their works, and raile 
batrerics, becauſe on his fide the goyernor was clearing wan the 
rubbiſh with which the blowing up of a nasa ine had filled the 
citadel, and was erecting batteries on the ramparts, But al! 
this he might have carried on with little or no danger, had the 
operations of the ſiege began, whereas for the French to have 
carried on thzir works with ſuch expedition to have made their 
approaches, and erect batteries, mutt have colt a great many 
men. So that there was no parity, and on this footing the 
truce was entirely in favour of the befiegers : accordingly they 
were maſters of the citadel a fortnight before they probably would 
have been. 

If the truce be concluded either for ſet:ling the conditions of 
the capitulation, or to wait for the orders of the reſpective fove- 
reigns, the beſieged governor cannot make ute of it for getting 
any ſuccours or ſtores into the place, This would be an abuſe 
of the armiſtice, and deceiving the enemy, which is contrary to 
candor, The meaning of ſuch a compact manifeſtly is, that all 
things {hall remain as they were at the moment of its concluſion, 

But this is not to be extended to a ceſtation of arms agreed on 
This is 


interpreted according to its object. There firing ceaſes cither 


ererr- where, cr only 2: one attack, as ſtipulated, that each party 
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may freely carry off their dead, and during this intermiſſion of 
the fire no works are to be carried on, which were oppoſed ; 
this would be making an ill uſe of the armiſtice, conſequently” 
would be a breach of it. But it is very allowable for a governor, 
curing ſuch a ſuſpenſion of arms, filently to procure any rein- 
forcement through a patlage remote from the attack. If the be- 
fieger be Iulled by ſuch an armiſtice to abate his vigilance, he 
mult ſtand to the conſequence. The armiſtice of itſelf does not 
facilitate the entrance of ſuch ſuccours. 

Likewiſe if an army, in a bad poſition, after a battle, propoſes BY. 2.50, 
nd concludes an armiſtice, for burying the dead, it cannot Ie 
pretend to extricate itſelf in ſight of the enemy, during the irg during 
ſulpenſion, and march oft without moleſtation. This would be 8 
availing itſelf of the compact for executing what otherwiſe it“ “ 
could not have done. This would be Jaying a ſnare, and 
conventions cannot be ſnares; ſo that on a motion to quit the 
diladvantageous ſtation, the enemy may juſtly obſtruct it; but 
ſhould this army filently file off in the rear, and thus reach a 
fafer poſt, it would be no. breach of faith. All implied by a 
ſuſpenſion of arms for burial of the dead, is that neither fide ſhall 
attack whiltt this office of humanity is performing. The enemy 
can only blame its own remiſſneſs; he ſhould have ſtipulated that, 
during the ceſiation of arms, each was to remain in his poſt; 
or ſhould have kept a good watch, and on perceiving the army's 
deſign, he might lawfully have oppoſed it. To propoſe a ceſ- 
lation of arms for a particular object, with a view of Julling the 
enemy aſleep, and covering a deſign of retreating, is a ſtratagem 
entirely innocent. 

But if this truce be not made for ſome particular object only, 
we cannot honourably avail ourſelves of it for taking any advan- 
tage, as ſecuring ſome important poſt, advancing into the enen; s 
country. The latter ſtep would indeed be a violation of the 
trute, for to advance into the enemy's country is an act of 
hoſtility. 8 

Now, as a truce ſuſpends hoſtilities without putting an end Ra. 
to the war, all things (while the truce continues) in the places Nothing to 
contelled, of whicn the poſſeiſion is diſputed, are to be left as ron 4 
they were, and nothing muſt be undertaken therein to the de- — 
triment of the enemy. This is a third general rule. every thing 

When the enemy withdraws his troops from a place, and tv be left as 
abſolutely quits it, he does not intend to keep poſſeſſion of it any; f 1. 
longer, and in this caſe it is entirely conſiſtent with the truce to Of places 
occupy it. But if by any ſign it appears that-a port, an open quitted or 
town, or village, is not relinquithed by the enemy, and that e 
though he neglects it, he maintains ſtill his rights and claims to my. 
it, the truce forbids any invaſion of it. To take away from the © 253+ 
enemy what he is difpoted to retain, is an act of hoſtility, _ 8 
a It is alſo a manifeſt hoſtility to receive towns or provinces revolt a- 
inclined to withdraw from the ſovereignty of the enemy, and gainſt their 
dire taemlelves up to us. TO” 

B b 4 And tertaine d. 
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$ 254. And by far more unlawful, during the truce, to inſtigate the 
3 ſubjects of the enemy to revolt, or to practiſe upon the fidelity of 
cited to bis governors and garriſons, Theſe are not only acts of hoſtility, 
treaſon, but of odious hottilities (S 180.). As for deſerters and fugitives, 
they may be received during the truce, for they are reccived 
even in full peace, when there 1s no treaty to the contrary : and 
had there been ſuch a treaty, the effect was annulled, or at laſt 
ſuſpended by the war, which ſince happened. 
S 258, To ſeize perſons or things belonging to the enemy, without 
— 1 cauſe given for ſome particular fault, is an act of hoſtility, and 
enemies not Conſequently hot allowable during a truce. 
to be ſciaed Since the right of poſtliminy is founded only on the ſtate of 
during che war (Chap. XIV. of this Book) it cannot take place during the 


truce. - a 
; 2:6, truce, which ſuſpends all the acts of war, and leaves every thing 


Of the as they were; priſoners themſelves cannot then withdraw from 

_ the power of the enemy in order to recover their for,uer con- 

- rs the dition, as the enemy has a right of detaining them during the 

truce, war, and it is only on its concluſion that his right over their 
liberty expircs. 

$ 259%. U ;Enemics may naturally come and go into each athers country, 
1 during the truce, efpecially if made for a conſiderable time, 
during a equally as in time of peace, hoſtilities being all ſuſpended. But 
truce. every fovereign, as ae would alto in time of prace, is at liberty 

to uſe precaution, that theſe intercourſes may not prove detti- 
mental; tnere is jult cauſe for ſuſpecting people with whom he 
is ſoon to renew the war. At making the truce he may 
declare that he will admit none of the enemy within his tet— 
ritories. 

8 288. They who having paſſed into the enemy's country during the 
cov truce, and arc detained there by ficknets or any other intur- 
After the Mountabie obilacle, and thus happen to be there at the expiration 
truce by an Of it, may in the {trict leuſe of the law of arms be kept priſoners: 
wwvincivie jt is an accident they might foreſee, and to which they have of 
bitacle. . : as 5 : | 
their own accord expoſed themſelves; but humatity and gene- 

rolity allow them a lutkcient reſpite for departing. 

& 259, It in the treaty of a truce any thing be excepted from, or 
Of particu- added to, what has been now ſaid, it is a particular convention, 
1 by which the contracting parties are bound, "They are to ob- 
to truces, ſerve what they have promiſed in a valid form; and the obliga- 

tions reſulting from it form a pactiticus right, the detail of which 
is forcign to the plan of this work. 

6 26a. As tae truce oily ſuſgends the effects of war (H 233-), at its 
Ai thu expiration hoſtilities may recemmence, without any freth declata- 
expiration tion of war; tor every one previouſly knows that the war will 
lager reafſume its courte from the moment of expiration, and tie 
renewed  Tealons for the neceſſity of a declaration have no place here 
without (Y 51.) A truce made for many years, however, very much Te- 
eee ſembles peace, and differs from it only in that it leaves the ſubject 

ot the war fublitting, Now, as a long ſpace of time may bring 
about a great change in circumſtances and diſpoſitions on both 
1102s, 
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ſides, the love of peace ſo becoming in ſovereigus, the care 
they ſhould take of ſparing their ſubjects* blood, and even that of 
their enemies: ſuch beautiful diſpoſitions, I ſay, thould ſeem to 
require of princes not to take up arms again at the expiration of 
2 truce, in which all military preparatives had been totally laid 
aſide, without making ſome declaration inviting the enemy to 
prevent effuſion of blood. The Romans have given us an ex- 
ample of this moderation ſo very commendable : they had only 
made a truce with the city of ei, and the enemy even renewed 
holtilities without waiting the expiration of the truce, yet at 
that time the college of the Feciales gave it as their opinion, 
that ſatisfaction ſhould be demanded, previous to their taking up 


ams again *. 
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The capitulation of places, on ſurrendering, are among the 5 267. 
principal conventions made between enemies, during the courſe hes — 
f th hey are uſually ſettled between th | of the ns 
of the war, they are uſually ſettled between the general of they, hom 


army beſieging, and the governor of the town beſieged, both they may 


S ©S 


acting by the authority attributed to their reſpective polt and — couclud- 


commiſſion. 

We have elſewhere ſhewn (Book II. Chap. XIV.) the 
principles of the power committed to ſubaltern officers, with the 
general rules for judging of them, All this has been now re- 
capitulated in a few words, and applied particularly to generals 
and other commanders in chief (\ 237.). As a general and 
governor of a place muſt naturaily be inveſted with all the powers 
neceflary for the exerciſe of their reſpective functions, there is a 
right of preſuming that they have theſe powers, and that of con- 
cluding a capitulation is certainly one of this number, eſpecially 
when there is no waiting for the ſovereign's orders. A treaty 
made by them on this head is therefore valid, and binds the ſove- 


' reigns, in whoſe. name and authority the reſpective command- 


ants have acted, 
But let it be obſerved, that theſe officers not exceeding their 


powers ſhould keep punctually withia the terms of their fune- — — 
ions, and forbear meddling with things which have been com- in hem. 


mitted to them; the attack and defence, the taking or ſurrender 
of a place, relate only to the poſſeſlion, and not to property and 
right, The fate of the garriſon is likewiſe concerned in it. Thus 
commanders may agree about the manner in which the capitulat- 
ing town ſhall be poſſeſſed; the general beſieging may promiſe 
that the inhabitants ſhall be ſafe, their religion, franchiſes, and 
liderty of the place preſerved, and may allow the garriſon to march 
out with ammuaition and baggage, with all the honours of war, 
to be eſcorted and conducted to a place of ſafety. The governor 
of a place, if reduced to it by the ſtate of affairs, may deliver it 
up at diſcretion, may furrender himſelf and his garrifon priſoners 
of war, or engage that, for a ſtipulated time, or even to the end 


© Tit. Liv. Lib, Iv. Chap, XXX, 
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of the war, they ſhall not carry arms againſt the enemy or his 
allies: and he validly promilts for all under his command, who arg E 
obliged to obey him while he keeps within the limits of his func. K 
tion (§ 23). r 
But ſhould the beſie eging general take on him to promile that 
his maſter ſhall never appropriate to himſelf the place when ſur- 1 
rendered, or at a certain term {hall be obliged to reſtore it, ke , 
would exceed the limits of his commithon contracting for things, ; 
quite out of his power. And the like may be ſaid of a governor * 
who in the capitulation ſhould go ſo far as to alienate his town f 


for ever, and to deprive his ſovereign of the right of retaking it; 
or who promiſes that his garriſon ſhould never carry arms, not even « 
in another war. It is manifeſt that his functions give him no 
ſuch power. Therefore, in conferences for a capitulation, ſhauld 
one of the commanders inſiſt on conditions which the other does 


not think himſelf impowered to grant, one expedient is left them, 25 
which is to ſettle a ſuſpenſion of arms ; whereby all things re- * 
main as they were till further orders be received, * 
188. At the begining of this chapter we have ſhewn our reaſons 5 
Obſerva- for not entering into explicit proofs here, that all theſe convene * 
— tions made during the courle of the war, are to be inviolably ad. * 
Ind he hered to; we ſha Il therefore only obſerve with regard to capitu- wh 
uſcfu neſs Jations in particular, that as to violate them is unjuſt and ſcau- * 
a 20. dalous, fo this greficiouſneſs often proves detrimenta! to the * 
party who has been guilty of it. Who will henceforth place " 
any conñdence in him? ? the towns wh:ch he thall attack will hold * 
out the moſt terrible extremities, rather than rely on his word. * 
He as it weredirengthens his enemies by inciting them to a del- nn 
parate defence, and every ſiege which he undertakes will be ter- rat 
rible, On the contrary, fidelity attracts confidence and aftec ſpi 
tion; it facilitates enterpriſes, removes obſtacles, and paves tie my 
way to glorious ſucceſles. Of this, hiſtory furniſhes us a ſine ex- on 
ample in the conduct of George Baſte, general of the imperia- the 
liſts in 1602, againſt Battori and the 1 urks. The inf irgents of * 
Battori's party ; having {urpriſed Biſtrith, otherwiſe called lia, the 
Baſte recovercd the town by a capitulation, which in his abſence et 
was violated by ſome German ſoldiers: but being informed of it, to 
he imediately hung up all the ſoldiers to a man, and out of his 20 
own purſe paid the inhabitants all the dama: ges they had ſuſtained, 2p 
This action wrought ſo on the rebels, that they all ſubmited tothe me 
emperor, without demanding any other ſurety than the word of ge 
neral Baſte * 
8 204. Individuals, military or others, who happen to be alone with 
o pro- the enemy, are through this necelity leit to their own con- 
miſes made duct; they may, as s their own pertons, do what an officer 0/ 
to the enc- 
my by in- might do tor himſelf, and his corps: ſo that if by reaſon of ther 
dividuals. ſituation they make any promiſe, provic e. it does not turn en 
things which can never be in the ditpoſal of private perſovs, this A 
* Memoires de 5 Lx, redigts par M. de L'Ecluſe, Tom. IV. p. 179 £199 Jen 
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nomie is valid, the power with which it is made being ſufficient, 
For when a ſubject can neither receive his ſovereign's orders nor 
enjoy his protection, he returns to his natural rights, and 1s by 
i juſt and fair means to conſult his ſafety: fo taat if this indi- 
vidual has promiſed a ſum for nis ranſom, the ſovereign fo far 
fom having a right to diſcharge him from his promiſ-, ſhould 
adlige him to fultil it: the good of the ſtate requires tae obſerve 
zice of faith, and that ſubjects ſhou!d have this way of ſaving 
their lives or recovering their liberty. Thus a priſoner releaſed 
on his word, is to obſerve it relig:ouſly, and his ſoveteign has no 
naht to oppoſe the diſcharge of fo etjential a duty; for it was 
oaly on giving his word that the priſoner was releaſed, 

Country people allo, the inhabitants cf villages or defenceleſs 
towns, are bound to pay the contributions which they have pro- 
miſed, to ſave themſelves from pillage. 

What is much more, a ſubject would even be allowed to re- 
nounce his country, if the enemy, being maſter of his perſon, 
r:fuled to grant him life on any other condition. For as the fo- 
ciety cannot protect and defend him in this exigency, he enters 
on his natural rights. And beſides, fhouid he obſlinately refuſe 
compliance, what will the {tate get by his death ? Undoubtedly 
while any hope remains, while there 1s any way of ſerving our 
country, we are to expoſe ourſelves for it; nor ſhould any dan- 
gers deter us. I here ſuppoſe that we are either to renounce our 
country or to die miſerably, without being any advantage to it, If 
w: by our death can ſerve it, then let us imitate the heroic gene- 
rolity of the Dec/i. Indeed an engagement to ſerve againſt 
our country, were it even for ſaving our life, is diſhonourable 
rather than acquieſce to ſuch a ſcandalous promiſe, a man of 
ſpirit would die a thouſand deaths. If a ſoldier meeting an ene- 
my in a by place, ſeizes him, but promiſes him his life or liberty 
on condition of a ranſom, this agreement is to be regarded by 
the ſuperiors, for the ſoldier being then left to himſelf, and his 
own maſter, did nothing beyond his right. He might have 
thought that it was not proper for him to attack that enemy, and 
1 . . . . - 
let him go. Under his officer he is to obey, when alone he is left 
to his own prudence, Procopius relates that two ſoldiers, the one 
Goth ard the other a Roman, who being fallen together into 
a pit, reciprocally promiſed each other their life; and this agree- 
ment was approved by the Goths. 
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SAFE-GUARD and paſſport are a kind of privilege, which & +65, 


gives perſons a right to go and come fafely, or the right of Of ſaſe- 


moving certain things in ſafety. Ihe word paſſport is uſed, 
| in 


guard and 
pail) port. 
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in ſome occurences, for perſons in whom there is no particular 
exception againſt their coming or going in ſafety, aud whom it 
the better ſecures for avoiding all debate, or delpenſing them 
from ſome general prohibition, A fate-conduct is given to thoſe 
who other wife could not ſafely go to the places nere he why 
grants it is maſter ; for inſtance, to a perſon charged with ſe 
mi{dzmeanor, or to an enemy. We are here to treat of the 
latter. 


All ſafe-condu ds, like every other act of ſupreme cognizance, 
L 


From what flow from the fovereioyn authority; but the prince may delegate 


authorit . . EC wy 

ans, to his officers the power of furnithiny-fate-conducts, and with this 
. . = . * . 1 

they are inveſted, vither by an expreſs coinmitlion, or in conſe. 

5 5 8 2 a 1 

quence of the nature of their functions. A general of an army 
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tran fcrable 


from onc to 


another. 
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right given 
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conduct js 
to be 


judged. 


from the very nature of his poſt, Call rant {ujveConducts; and 
as they are derived, though mediately from the iavereign autho. 
rity, the other generals or o:Kcers of the ſame prince are to re- 
ſpect them. 

The perton nominated in tac fafe=conduct cannot transfer his 
prĩivilege to another; not Knowing waether it be indific: ent to 
him wao gave it, thot any other thould uſe it in bis end, and 
he is not to preſume ſuch a thing, nay, ſo far iron proſuming it, 
he is rather to ſuppoſe the contrary, by reaſon of the abuſes which 
may ariſe from it; and he cannot aſtume to himſelf any farther 
privilege than was intende him. If the ſate-conduct be granted, 
not for perions, but for effects, thoie effects may be removed by 
others beſide the owner, The choice of thoſe who remove them 
is inditterent, provided there be no perſonal exception, which 
renders them juitly ſuſpected by him who gives the conduct, or 
interdicts them from entering his territories, 

He who promiſes ſccutity by a ſate-condutt, promiſes it wher 
he is maſter, not only in his teriitories but likewiſe where any 
of his troops may be, and he not only is to forbcar violating this 
ſecurity, either by himſelf or his people, but he is to protect and 
defend him to whom he has promiſed it, to puuich any of his ſub- 
jects who have offered any violence to him, and oblige them to 

make good the damage. 

The right ariſing from a fafe-condigt, proceeding entirely from 
the will of him who grants it, this will is tue ſtandard by which the 
extent of it is to be meaſured: and this will ſhews it(.1t in the en 
for which the ſafe conduct was granted : conſequently he who 
has been permitted to go away, has no right to return, and a ſale- 
conduct grented poey tor going, cannot ſerve for repaliing. It 
granted for certain affairs, it is to be of force till thoſe ar* con- 
cluded, and the perſoa has time to depart; if it is ſpecihed to 
be granted for a journey, it will alſo ſerve for the repaſſing, the 
Journey including both the paſſage and return. As ihis privilege 
conlilts in the hiberty of going and coming in ſaftey, it dittas 
from the permiſſion in ſettling in any part, and conſequently can- 
not give a right to ſtop any where, for a long time, unlels en 
b incl, with a view to which the ſafe-conduct was aſked and 


” . . ' 
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A ſafe-condutt given to a traveller, naturally inculdes his bag- os __ 
gage or his cloaths, and every thing necellary for his journey, with "gram 
even a dome{tic or two, according to the rank of the perſon 3 but baggage 
with regard to theſe particulars, as others we have touched on, and domceſ- 
the ſafeſt way, eſpecially among enemies and other ſuſpected per- 
ſons, is to enumerate and categorically expreſs every thing, which 
is now the preſent practice: the baggage and domeſtics, where 5 avs. 
requiſite, are particulariſed, Safe con- 


* 


Though a permiſſion to ſettle any where, granted to the father duct grant- 


of a family, naturally includes his wife and children, it is otherwiſe gane the 

a - * 2 
with a ſafe- guard; for it a man ſettles any where, his family is not contain 
generally with him, but in journeys it is uſually left at home. his family, 

The ſaſe · conduct granted to a perſon for him/e/f and his retinue, ** <q 
cannot give him a right of bringing with him perſons juſtly ſuſ- conduct 
pected to the ſtate, or who had been baniſhed, proſcribed, or given in 
were fugitives for ſome time ; nor give ſecurity to ſuch : for the — * 
ſovereign granting ſafe- conduct in thoſe general terms, does not aul di 
ſuppoſe uw ſuch inſolence as to abuſe it, for bringing into his retinue. 
country delinquents, or perſons who have particularly offended 
him. | 

A ſafe- conduct given for a ſtated term, expires at the end of 5 273 
the term ſpecified therein, And the bearer, if he does not retire nay wg 
before that time, may be ſeized, and even puniſhed according to conduct. 
circumſtances ; eſpecially if he has given room for ſuſpicion by a 
delay of his own framing. 

But if detained by force, as by ſickneſs, ſo as to be unable to 5 +54. 
depart in time, a proper reſpite ſhouid be allowed him; for fafety Ol a perſon 
has been promiſed to him, and though aſſured him only for a — 
limited time, it is not his fault that he has not departed within y,nq the 
the term. The caſe is different from that of an enemy coming term. 
into our country during a truce ; he has no ſpecial promiſe from 
us; he at his own peril makes uſe of a general liberty allowed 
by the ſuſpenſion of hoſtilities: all we have promiſed to the enemy 
is, to forbear hoſtilities for a certain time, and at the expiration 
of it we are concerned to ſee that their courſe be freely renewed, 
without the diſturbance of endleſs excuſes and pretences. 

The ſafe-conduct does not expire at the deceaſe or depoſition $ »*;. 
of him who granted it; for it was given in virtue of the ſove- The late 
reign authority which never dies, nor is the efficacy thereof an- do net e 
nexed to the perſon exerciſing it. It is of this act as of other pire at the 
ordinances of the public power; their validity, their duration death of 
does not depend on the life or removal of him who enacted them, — 
unleſs in their very nature, or by expreſs declaration, they are 
perſonal to him, 

This does not hinder but that the ſucceſſor may, on good rea- 8 256. 
ſons, revoke a ſaſe- conduct; even he from whoſe l it came Ilow it 
may in like cafe revoke it, and is not always obliged to make — 
known his reaſons. Every privilege, when it becomes detrimen- 
tal to the ſtate, may be revoked ; ſuch as a gratuitous privilege, 
purely and timply, a purchaſed privilege, by indemnitying the 
Farties Concerncd, Suppoſe a prince or his general are preparing 

| a icCIEt 


382 OF SAFE CONDUCTS B. III. cn. xv. 


a ſecret expedition, is he to ſuffer that by means of a ſafe- cou 
before obtained, his preparatives ſhall be inſpected, by which 
the enemy may gain inteiligence of them? But a ſate-cenduct; 
not to be uſed as a ſnare; if it be revoked, the bearcr mu} be 
allowed time and liberty to Cepart in ſafety, If he, like any other 
traveller, be detained ſome time, to prevent his carrying intel. 
gence to the enemy, no ill treatment is to be offered hun; nr 
is he to be kept longer than while the reaſons of his detainge; 
ſubſiſt. 
N If the ſafe-conduct has this clauſe, For ſuch time as ww /),,! 
conduct Think fit, it gives only a prearious right, and is revocable cue 
with the moment; but while it is not expre/s, it remains valid; it expires 
38 on the Ceath of him who gave it, who from time ceaſes to wil 
ann the continuation of the privilege ; yet it mult always be un. 
aint fie, derſtood that from the moment of the expiration of ſuch con- 
duct, the bearer is to be allowed a proper time for his ſafe de- 
parture. 

"9 After diſcuſſing the right of making priſoners at war, the oli. 
Of tonv:n- gation of releaſing them at the peace by exchange or ranſon, 
tions re- and of that incumbent on the ſovereign to deliver them, it re. 
15. Bi mains to conſider the nature of conventions relating to ſuch un- 
of priſon · fortunate perſons. If ſovereigns at war have agreed on a cut; 
rs. for the exchange or ranſom of priſoners, - they are ſaithfuly to 

| obſerve it no leſs than every other convention; but if, as was 

formerly the frequent practice, the ſtate leaves to every pri- 
oner, at leaſt during the war, the care of redeeming himſclt; 
ſuch particular conventions offer many queſtions, of which ue 
ſhall only touch on ihe principal. 

8 259. He who has acquired a lawful right of demanding a ranſom 
The right from his priſoner may transfer his right to a third perſon. This 
of require- was practiſed in the laſt ages: it was frequent for military per- 
8 fons to reſign their pritoners to others, and conſequently all tie 
eraasfcrred. Tights they held over them. But as the perſon taking a priſoret 

is obliged, for the ſake of his reputation, to treat him with juſtice 
and humanity (S 150), he is not to transfer his right in an un- 
mitted manner, to one who might probably abule it: when i 
has agrecd with his priſoner concerning the price of the raiſon, 
he may transfer the right to whom he pleaſes. 

$ 2%. On the concluſion of an agreement made with a priſoner fr 
"_ he! the price of his ranſom, it becomes a perte& contract, and cannot 
convention be receded from under pretence that the priſoner is diſcovered to 
made for be richer than was imagined: for there is no manner of necellity 
— ah he ſhould be rated according to the wealth of a priſoner ; thats 
Pay not the ſcale for meaſuring the right of detaining. a priſoner c 

war (§ 148, 153). But it is natural to proportion the price 
the ranſom to the priſoner's rank and character; the liberty ot a 
officer of diſtinction being of greater conſequence than that of 2 
private man, or inferior officer. If the priſoner has not oy 
concealed but diſguiſed his rank, it is a ſordid fraud, and gives 4 


rizht for annulling the agreement, 


k 
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If a priſoner, having agreed on the price of his ranſom, dies r 
before payment, it is alked whether this price be due, and whether ner Stine 
the heirs are obliged to diſcharge it? Unqueſtionably they are before Fax- 
obliged to it, if the priſoner died in the poſſeſſion of his liberty: ment ot 
for from the moment of his releaſe, in conſideration of which he Wut. 
had promiſed a ſum, this ſum becomes due, and does not at all 
belong to his heirs. But if he had not obtained his liberty at 
the time of his death, it can be no debt to him or his keirs, un- 
leſs the agreement was otherwiſe; and he is not reputed to have 
received his liberty till he is ablolutely permitted to depart free; 
and neither he whole priſoner he was, nor the ſovereign, oppoſed 
his releaſe and departure. 

If he has only been permitted to take a journey for applying 
to his friends, or his ſovereign, to ſurniſh him with the means of 
ranſoming himſelf, and he dies before he is poſſeſſed of his full li- 
berty, before his tina! diſcharge from his parole, nothing is due 
for his ranſom. If after agreeing on the price, he is detained in 
priſon till the time of payment, and he dies before, the debt is 
paid by his death, and docs not affect his heirs; ſuch an agree- 
ment on the fide of him who detains his priſoner, being no more 
than a promile. of giving him his liberty for a certan ſum paid 
down. A promile oi buying and ſelling does not ſuppoſe the pur- 
chaſer to pay the price of a thing, if it happens to periſh before 
the bargain is concluded, But it the contract of ſale be perfect, 
the purchater ſhall pay the price of the things fold, though it 
ſhould happen to 'periſh before the diliverance of it, provided 
there was no fault or delay in the feller. For this reaſon, if the 
eller has abſolutely concluded the agreement of the ranſom, and 
from that time owns himſelf a debtor tor the ſtipulated ſum, te- 
maining no longer as a priſoner, but for the ſecurity of the pay- 
ment; nis intervening death docs not extinguiih the debt, the ran- 
ſom agreed on remains ſtill due. 

If the agreement ſays, that the ranſom ſhall be paid on a cer- 
tun day, and the priſoner happens to die before that day, then the 
bers are bound to diſcharge it, for the ranſom was due, and the. 5 282. 
day was aſſigned, oily, as the term for payment. Of a pri- 

From the ſame principles, ſtrictly tpeaking, it follows, that * releaſe 
priſoner, releaſed on condition of procuring the releaſe or diſ- condition 
charge of another, thould return to priton, in caſe the latter hap- of procure 
pened to die before he could procure him his liberty. But certainly TY — * 
uch an unfortunate cale is entitled to regard, and equity ſeems to — ny 
require that this priſoner ſhould continue in the enjoyment of a 
liberty provided he pays a juſt equivalent, it being nov? out of his 5 223. 
power to purchaſe it precitcly at the price agreed on. Ol nim who 

If a priſoner fully ſet at liberty atter having promiſed, but not is taken & 
paid, his ranſom, happens to be taken a ſecond time, it is evident DO nm” 
that, without being exempted from paying his firſt ranſom, if he has paid his 
is willing to be ſet at liberty, he muſt pay a ſecond ranſom. frlt ran- 

On the contrary, though the priſoner has agreed for the rate 2: 1 
el his rapſom, if, before the execution of tlic compact, before of him who 

he is deliv. reg 
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he is ſet at liberty virtue of it, he be retaken by his party, he 
owes nothing. I here evidently ſuppoſe, that the finiſhing hang 
was not put to the compact, that the priſoner had not acknow. 
ledged himſelf debtor for the rate of his ranſom. He whoſe pri- 
ſoner he was, had as it were only made him a promiſe of ſelling, 
and he had promiſed to purchaſe ; but the purchaſe and (ils 1. 
not actually paſſed into effect; the property was not actual 
transferred, | 

The property belonging, or what belongs to a perſon does not 
paſs to him who takes him priſoner, unleſs at the ſame time he 
ſeizes on ſuch things. Of this there is no doubt, eſpecially in 
our modern times, when priſoners of war do not fall into lavery, 
And even by the law of nature, the property of a flave's good; 
does not, without ſome other reaſon, paſs to the mater of the 
ſlave. There is nothing in ſlavery of which this can i: itſelf be 
the natural effect. If a man obtains a power over the liberty of 
another, does it follow that he has likewiſe a right over his pro- 
perty? Therefore if an enemy has not ſlript his priſoner, or the 
latter has found means to conceal ſomething from his ſearch, what 
he has preſerved ſhould belong to him, or he may employ it to- 
wards the payment of his ranſom. At preſent even pritoners are 
not always ſtripped, If thg ravenous ſoldier runs ſuch lengths, 
an officer ſhould be above taking the minuteſt article from them, 
An Engliſh general was taken priſoner at the battle of Rocoux, 
and though the perſons in whoſe hands he fell were only troopers, 
they claimed no right to any thing but his arms, 

The death of a priſoner puts a period to the right of him who 
had taken him, therefore an hoſtage given for the procuring a 
priſoner's liberty is to be releaſed, the moment the priſoner ex- 
pires ; and if the hoſtage dics, the priſoner is not releaſed by fuch 
death. The reverſe of this is true, if one, inſtead of being an 
hoſtage for the other, had been ſubſtituted in his ſtcad. 


S 
Of a Civil IFer. 


T is a queſtion very much debated, whether a ſovereign 15 to 
obſerve the common laws of war towards rebellious tubjects, 
who have openly taken up arms againſt him? A flatterer, or 4 
ruel ruler immediately ſays, that the laws are not made for be- 
bels, for whom no puniſhment can be too ſevere, Let us h 
ceed more mildly, and reaſon from the inconteftible print 
above laid down, That we may clearly fee how the foverc!' '! 5 
to behave towards revolted ſubjects, we ſhould firſt rem: 1) 
that all the ſovercign's rights are derived from thoſe of cit. 
ciety, from the truſt repoſed in him, from the obligation ne 1165 
under of watching over the welfare of the nation, of piycuri's 
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its greateſt happineſs, of maintaining order, juſtice, and peace 
therein (Book I. Ch. IV.) Secondly, we mutt diſtinguith the 
nature and degree of the different diſorders which may difturb 
the ſtate, oblige the ſovereigu to take arins, or ſubititute the 
means of force inſtead of thoſe of authority. 

All ſubjects unjuſtly taking arms 9 the head of a ſociety g 285. 
are termed rebels, whether their view be to deprive him of the Who are 
ſupreme authority, or whether they intend to refift his com- cl. 
mands, in ſome particular aftair, ia order to impoſe conditions 
on him, 

Popular commotion is a concourſe of p2ople tumultuouſiy aſ- 193 
ſembled, and reſiſt the voice of their ſuperiors, whether their de- Porulir 
ſign be againſt thoſe ſuperiors themſelves, or only ſome private — 
perſons. Such violent commotions are common when the pco- 4 Ad. 
ple think themfelves aggrieved, and are occaſioned by no order dun. 
of men ſo frequently as the tax-gatherers. If the rage of the 
malecontents be particularly levelled at the magiſtratcs, or others 
veſted with the public authority, and they proceed to a formal 
diſobedience or violent proceedings, it is called a V When 
the evil ſpreads, infecting great numbers in the city or provinces, 
and ſubſiſts in ſuch a manner that the ſovereign is no longer 
obeyed, ſuch a diforder cuſtom has more particularly diſtinguithed 
by the name of ;n/urrc#7191. 

All theſe violences diſturb the public order, and are crimes of $ 2:90, 
ſtate, even when arifing from juſt cauſes of complaint. For vi- How the 
olent meaſures ars interdicted in civil ſociety ; the injured party 9 —— 
ſhould have recourſe to the magiſtrates, to whom they may ap- preſs chen 
ply for redreſs ; and if juſtice be not obtained from them, their 
complaints may then be laid at the foot of the throne. Every 
citizen ſhould even patiently ſuker ſupportable evils, rather than 
diſturb the public peace. Nothing leſs than a denial of juſtice 
from the ſovereign, or affected delays, can excuſe the furious com- 
motions of a provoked people; they in ſome meaſure juſtify 
themſelves if the evils be intolerable, and the oppreſſions great 
and manifeſt. But what conduct ſhall the ſovereign obſerve to- 
wards the inſurgents? I anſwer in general, that which ſhall at 
the ſame time be molt conſentaneous to juſtice, and moſt falutary 
to the ſtate, If he is to repreſs thoſe who unneceſſarily diſturb 
the public peace, he is by the fame reaſoning to ſhew clemency 
towards unfortunate perſons, to whom juſt cauſes of complaint 
have been given, and who are guilty only in having undertaken 
to do themſelves juſtice: they have been wanting in patience ta- 
ther than fidelity. Subjects riſing againſt their prince without 
cauſe, deſerve ſevere puniſhments, yet here the number of de- 
linquents calls for the ſovereign's clemency. Shall he depopu- 
late a city, or deſclate a province, in punithing their rebellion ? 

Such a chaſtiſement, however juſt in itſelf, becomes a cruelty 
when extended to fo great a number of perſons. Had the inſur- 
tection of the Netherlands againſt Spain been totally unwar- 
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rantable, every man of virtue would {till execrate the memory of 
the duke of Alva, who made it his boaſt that he had cauſed above 
twenty thouſand heads to be ſtruck off by the hands of the com. 
mon executioner, Let not his ſanguinary imitators expect to 
Juſtify their enormities by neceſſity, Who was ever more un- 
deſervedly inſulted by his ſubjects than Henry the Great of France? 


His conqueſts were ever accompanied by an uniform clemency ; 


§ 2917. 
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and at length that excellent prince obtained the ſucceſs he de- 
ſerved; he thereby gained over faithful ſubjects; whereas the 
duke of Alva loſt his maſter the United Provinces. Crimes 
common to many are puniſhed by penalties common to the 

uilty; the ſovereign may deprive a town of its privileges, at 
feaſt till it has fully acknowledged its fault : as for penalties, let 
them be reſerved for the authors of the troubles, for thoſe incen- 
Ciaries which incite the people to revolt. But tyrants alone will 
treat, as ſeditious, thoſe brave and reſolute citizens who exhort 
the people to preſcrve themſelves from oppreſſion in the vindi- 
cation of their rights and privileges: a good prince will com- 
mend ſuch virtuous patriots, provided their zeal be tempered with 
moderation and prudence, If he has juſtice and his duty at heart, 
if he aſpires to that immortal and unſullied glory of being the fa- 
ther of his people; let him miſtruſt the ſelfiſh ſuggeſtions of a 
miniſter, who repreſents to him as rebels all thoſe citizens who 
do not hold out their hands to chains, who refuſe tamely to ſuffer 
the ſtrokes of arbitrary power. 

The ſafeſt, and at the ſame time the moſt juſt way thoroughly 
to appeaſe ſeditions, is to give the people ſatisfaction; and if the 
inſurrection has been without cauſe, which perhaps has been never 
the caſe, ſtill, as we have ſaid, an amneſty is to be granted where 
the offenders are numerous, When the amneſty is once pub- 
liſhed and accepted, whatever has paſſed muſt be buried in obli- 
vion. No one is to be called to an account for what has been 
done relative to the diſturbances; and, in general, a prince who 
makes any conſcience of his word, is faithfully to keep what he 
has promiſed to rebels themſelves, I mean to thoſe of his ſubjects 
who have revolted without reaſon or neceſſity. If his promiſes 
are not inviolable, what ſecurity have the rebels in treating with 
him ? When they have once drawn the ſword, they have nothing 
to do but, as one of the ancients expreſſes it, to throw away che 
ſcabbard. The prince will then want the mild and falutary 
means of appeaſing a revolt; to exterminate the rebels will be 
the only expedient remaining. Theſe will become formidable 
through deſpair ; compaſſion will beſtow ſuccours on them; their 
party will increaſe, and the ſtate will be in danger. What would 
have become of France, if the leaguers had not truſted Henry 
the Great's promiſes? The ſame reaſons which ſhould render 
the faith of promiſes inviolable and ſacred {Book II. $ 163, 218, 
&c. and Book III. F 174.) between individual and individual, 


between ſovereign and ſovereign, between enemy and 22 
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ſubſiſt in the ſame force between the ſovereign and his ſubjects, 
whether inſurgents or rebels. However, if they have extorted 
from him odious conditions, contrary to the happineſs of the na- 
tion, the welfare of the ſtate, having no right of doing or grant- 
ing any thing oppoſite to that grand rule of his conduct and 
power, he may juſtly revoke pernicious conceſſions, availing him- 
ſelf in this proceeding, by the conſent of the nation, whom he is 
to conſult, and by the manner and forms pointed out to him by 
the conſtitution of the ſtate : but this remedy is to be uſed with 
reſerve, and only in things of the laſt moment, that the faith of 
promiſes may ſuffer no violation. 
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When a party is formed in a ſtate, which no longer obeys the 5 292. 
ſovereign, and is of ſtrength ſufficient to make head againſt him _—_ cavil 


or when in a republic the nation is divided into two oppoſite fac- 
tions, and both tides take arms; this is called a c:v:/ war. Some 
conhne this term only to a juſt inſurrection of ſubjects againſt an 
unjuſt ſovereign, to diſtinguiſh this lawtul reſiſtance from rebel- 
lion, which is an open and unjuſt reſiſtance: but what appella- 
tion will they give to a war in a republic torn by two factions, 
or in a monarchy between two competitors for a crown ? Uſe 
appropriates the term of civil war to every war between the mem- 
bers of one and the ſame political ſociety. If it be between part 
of the citizens on one fide, and the — with thoſe who 
continue in obedience to him on the other; it is futhcient that 
the male-contents have ſome reaſons for taking arms, to give this 
diſturbance the name of civil war, and not that of rebel/:5n. | his 
laſt term is applied only to ſuch an inſurrection againſt lawful au- 
thority, as is void of all appearance of juſtice. The ſovereign 
i never fails to term rebels all ſubjects openly reſiſting him; 
but when theſe become of ſtrength ſufficient to oppoſe him, ſo 
that he finds himſelf compelled to make war regularly on them, 
he muſt be contented with the term of civil war. 

It is foreign from our purpoſe here to weigh the reaſons where- 


$ »94. 


by a civil war is warranted and juſtified ; we have elſewhere & ci war 


treated of the caſes wherein ſubjects may reſiſt the ſovereign. ; 


produzes 
wo inde- 


(Book I. Chap. IV.) Omitting therefore the juſtice of the cauſe, pendent 


we will conſider the maxims to be obſerved in a civil war, and parties. 


examine whether it be incumbent on the ſovereign to keep with- 
in the common laws of war. A civil war breaks the bands of 
ſociety and government, or at leaſt it ſuſpends their force and ef- 
fect; it lates in the nation two independent parties, conſi- 
dering each other as enemies, and acknowledging no common 
judge: therefore of neceſſity theſe two parties muſt, at leaſt for 
a time, be conſidered as forming two ſeparate bodies, two diſtinct 
people, though ane of them may be in the wrong in breaking 
the continuity of the ſtate, to riſe up againſt lawful authority, 
they are not the leſs divided in fact; beſides, who ſhall judge 
them ? who ſhall pronounce on which fide the right or the wrong 
lies? On earth they have no common ſuperior. Thus they are 
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in the caſe of two nations, who have a diſpute which they can- 
not adjuſt, are compelled to decide it by force of arms. 

Things being thus lituated, it is very evident that the common 
laws of war, thoſe maxims of humanity, moderation, and probity 
which we have before enumerated and recommended, are in civil 


lawsof war. wars to be obſerved on both ſides. The ſame re: 1 on which 


the obligation between ſtate and ſtate is founded, render them 
eren more neceſſary in the unhappy circumſtance when two in- 
cenſed parties are deſtroying their common country, Should the 
ſovereign conceive he has a right to hang up his priſoners as re- 
bels, the oppolite party will make reprifals : : if he does not religi- 
 oully obſerve the capitulations, and all the conventions made with 
his enemies, they will no longer rely on his word: thould he burn 
and deſtroy, they will follow his example : the war will become 
cruel and horrid ; its calamities will increaſe on the nation. The 
duke de Montpenſier's infamous and barbarous excelles againſt 
the reformed in France are tho well known: the men were de- 
livered up to the executioner, and the women to the brutality of 
the ſoldiers. What was the conſequence ? the reformed became 
exuſperated, they took vengeance of fuch mhuman practices ; 
and the war, before ſufficiently cruel, as a civil and religious war, 
became more bloody and deltructive. Who could without hor- 
ror read the ſavage crueltics committed by the baron des Adtets? 
By turns a catholic, and a proteſtant, he diſtinguiſhed himſelf by 
his barbarity to both fides. At length there was a neceſſity of 
departing from ſuch aftectations of juridical fuperiorit againit 
perſons who could ſupport their cauſe ſword in hand, — fe, of treat- 
ing them not as criminals but as enemies. Even troops have 
often refuſed to ſerve in a war wherein the prince expoſed them to 
cruel repriſals. Officers who had the higheſt ſenſe of honour, 
though ready to ſhed their blood in the field of battle for his fer- 
vice, | have not thought it any part of their duty to run the hazard 
of an ignomĩnious death. I herefore, whenever a numerons part 
thinks it has a right to reſiſt the ſovereign, and finds itſelf able 
to declare that opinion ſ word in hand, the war is to be carried on 
between them in the fame manner as between two different na- 
tions z and they are to leave open the fame means for preventing 
enormous violences, and reſtoring peace. 

A ſovereign having conquered the oppoſite party, and reduced 
it to ſubmit and ſue for peace, he may except from the amnelt y 
the authors of the troubles, and the heads of the party x may 
bring them to a legal trial, and on conviction puniſh them. He 
may eſpecially act thus with regard to diſturbances raiſed not ſo 
much on account of the people's intereſts as the private views oc 
ſome great men, and which rather deſerve the appellation of re- 
bellion than of civil rar. This was the caſe of the unfortunate 
duke of Montmorency : he had taken up arms againſt the king, 
in vindication of the duke of Orleans, and being deteated and taken 


prifoner at the battle of Ca/te/naudarr;, he loſt his life on a 44 
fo 
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fold, by the ſentence of the parliament of Toulouſe, If he was 
generaily pitied by men of victue, it is becauſe they conſidered 
him not ſo much a rebel againlt the king, as oppoling the exor- 
bitant power of an imperious minitter; and his heroic vittue 
ſeemed to warrant the purity of his intentions ©, 
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When ſubjects take up arms without cealing to acknowledge 5 29x. 


the ſovereign, and only to procure a redreſs of grievances, there 
are two reaſons for obſerving the common Jaws of war towards 


The t flects 
of civil war 


them. Pirſt, leſt a civil war becoming more cruel and deſtruc- guithed ge- 


tive by the fepriſals, which, as we have obſerved, the inſurgents 
will oppoſe to the prince's ſeverities. 2. The danger of com- 
mitting great injuſtice by the haſtily puniſhing thoſe who are àe- 
counted rebels, the tumult of Cifcord, and the flame of a civil war, 
little agree with the proceedings of pure and ſacred juſtice : more 
quiet times are to be waited for. It will be wiſe in the prince 
to ſecure Eis priſoners till, having reſtored tranquillity, he is in a 
condition of having them tried according to the laws. 

As to the other effects which the law of nations attributes to 
public war, (ſee Chap. XII. of this Book) and particularly the 
acquiſition of things taken in war; ſabjects who take arms 
azainlt their foyereign, without ceaſing to acknowledge him, can- 
not pretend to theſe eftecls. Ihe booty alone, the moveable 
goods carried oft by the enemy, areaccounted loft to the owners ; 
but this is only on account of the dittcuſty of knowing them 
again, and the numberleſs inconveniences which would ariie from 
the recovery of them. All this is uſually ſettled in the edict of 
pacification or the act of amneſtvy. 

But when a nation becomes divided into two parties abſolutely 
independent, and no longer acknowledging a common fuperior, 
the ſtate is diſlolvedꝭ and the war betwixt the two parties in every 
reſpect is the fame with that in a public war between two dif- 
ferent nations. Whether a republic be torn into two factious 
parties, each pretending to form the body of the ſtate, or a king- 
dom be divided betwixt two competitors to the crown, the na- 
tion is thus ſevered into two parties, who will mutually term each 
other rebels. {i has there are two bodies pretending to be abſo- 
lutely independent, and who have no judge (§ 293.) they decide 
the quarrel by arms, like two different nations. Ihe obligation 
of obſerving the common laws of war is therefore abſolute, in- 
diſpenſible to both parties, and the ſame to which the law of na- 
unte obliges all nations to obſcrve between ſtate and ſtate, 

Foreign nations are not to interfere in the conſtitutional go- 
vernment of an independent ttate (Book II. § 54.) It is not 


cording to 
tl. c cats. 


$ 296. 
Conduct to 
be oblervad 


for them to Judge between contending citizens, nor between the þ,, (g4-;gn 


prince and his 
reizners, equally independent of their authority. They may how- 
ever interpoſe their good offices for the reitoration of peace, and 


See the hiſtoriaus of the reign of Lewis XIII. 
ee this 


ubjects: to them the two parties are equally to- uations, 
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this the law of nature preſcribes to them (Book II. Chap. I.) 


But if their mediation proves fruitleſs, they who are not tied by 
any treaty may, for their own conduct, take the merit of the 
cauſe into conſideration, and aſſiſt the party which they ſhal! 
judge to have right on its fide, in caſe this party ſhall requeſt 
their aſſiſtance, or accept the offer of it: I ſay they may, from 
the very ſame reaſon that they are at liberty to eſpouſe the juſt 
quarrel of a nation entering intq a war with another. As to the 
allies of a ſtate diſtracted by a civil war, they will find a rule for 
their conduct in the nature of their engagements, combined with 
the circumſtances of the war. Of this we have treated elſewhere, 


(See Book II. Chap. XII.) and particularly 5 196, 197. 
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Of the Reſtoration of Peace, and of Embaſlies, 
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Of Peace, and the Obligation of cultivating it. 


P E AC E is oppoſed to war; it is that deſirable ſtate in which 

every one quietly * his rights, or, if controverted, they & bat: 
are diſcuſſed with mildneſs and argument. Hobbes has dared to 
ſay, that war is the natural ſtate of man. But if, agreeably to 
reaſon, by the natural ſtate of man is underſtood that to which 
he is deſtined and called by his nature, peace ſhould much rather 
be termed his natural ſtate. For a rational being is to terminate 
his differences by rational methods; whereas to decide them b 
force is proper to beaſts *. Man, as we have already bra 
(Prelim. & 10.) alone and deſtitute of ſuccours, would neceſſarily 
be very miſerable ; without commerce and the aſſiſtance of his 
ſpecies he could have no enjoyment of his life, could not unfold 


Nam cum fint duo genera decertandi ; unum per deceptationem, alterum per 
vim: cumque illud proprium fit hominis, hoc belluarum : confugiendum ct ad 
paltcyxius, & uti gon licet ſuperiore. Cicero de Offic. Lib. I. Cap. 
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his faculties, nor live in a manner ſuitable to his nature; all this 
is to be found only in peace, Thus it is in peace that men re— 
gard, ſuccour, and love each other: this is fo happy a ſtate that 
they would never quit it, were it not blended by the impetuoſity 
of paſſion, and the groſs deceptions of ſelf- love. What little we 
have ſaid of the effects of war will be ſufficient to give ſome 
idea of its various calamities; and it is a melancholy conſider- 

tion that the injuſtice of the wicked ſhould fo often render it 
inevitable. 

32. Nations, really humane, which have a ſerious ſenſe of their 
1 duty, and underſtand their true and ſubſtantial interclts, will ne- 
ing ii. Ver ſeek their advantage to the detriment of another; however 
| intent they may be on their own happineſs, they will always take 

care to unite it with that of others, and with juſtice and equity, 
Thus diſpoſed they will neceſſarily cultivate peace, if they do 
not live together in peace, how can they perform thoſe mutual 
and facred duties which nature enjoins them ? And this ſtate is 
tound to be no leſs necellary to their happineſs than to the dif. 
charge of their duties. So that the law of nature every way ob- 
liges them to ſeec and cultivate peace, This divine law has no 
other end than the welfare of inankind. To this all its rules, all 
its precepts tend: they are all deducible from this prin-iple, that 
men ſhould ſeek their own fclicity: morality being no more than 
the ſcience of acquiring happineſs. As this is true of individuals, 
It is equally fo ot nations, as any one reflecting on what we have 
ſaid (Book li, Chap. I.) of their common aud reciprocal duties, 
will be eaſily convinced. 

. This obligation of cultivating peace binds the ſovereign by a 
nick wart double tie. He owes his care to his people, on whom war draws 
gation to it. a multitude of evils : and this care is due to them in the moſt 

ſtrict and indiſpenſible manner; government being committed to 
him only for the advantage of the nation (Book 1. § 39.) The 
ſame care he owes to foreign nations, whole happineſs likewiſe is 
diſturbed by war. The nation's duty in this reſpect has been ſhewn 
in the preceding chapter; and the ſovereign being inveſted wich 
the public authority, is charged with all the duties of the ſociety 
and body of the nation (Book I, § 41.) 

© 4. Of this peace, ſo propitious to mankind, a nation or ſovereign 
N ſhould not only avoid diſturbing; they are further obliged to pro- 

maote it as much as lies within their power, to diſſuade others from 

breaking it without neceſſity, to exhort them to a love of juſtice, 
Equity, and the public tranquillity, to a love pf peace. lt is one 
ot the beſt offices we can perform to nations, and to the whole 
uaiverſe, What a glorious and amiable appellation is that of 
peace-maker ! Were a powerful prince rightly acquainted with 
the advantages of it ; did he repreſent to him{clf that pure and ef- 
fulzent glory which this endearing character offers him, with the 
gratitude, the love, the veneration and the cantdence of nations 
enjoying happinefs under his auſpices; did he know what it is ta 
ren over hearts, he would become the benctactor, the _ 
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the father of mankind : and in being fo, he would find infinitely 
more delight than in the moſt . 'The moſt glo- 
rious period of Auguſtus's life was, when he ſhut the temple of 
Janus. adjuſted the diſputes of kings and nations, and gave 
peace to the univerſe, Here he appears the greateſt of mortals, 
almoſt divine. 

But thoſe diſturbers of public peace, thoſe ſcourges of the 
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earth, who, ſwayed by a lawlefs thirſt of power, or a haughty ——_ 
and ſavage diſpotition, take arms without juſtice or reaſon, who publie 


ſport with the quiet of mankind, and the blood ot their ſub- peace. 


jects; thoſe falſe heroes, however deified by the injudicious ad- 
. miration of the vulgar, are in effect the worſt of enemies to 
their ſpecies, and deſerve to be treated as ſuch. Experience thews 
how very calamitous war is, even among nations not immedi- 
ately engaged in it. War diſturbs commerce, deſtroys the pro- 
perties of men, raiſes the price of neceſſaries, ſpreads too juſt 
alarms, obliges all nations : be upon their guard, and keep up, 
at a great expence, an armed force. Therefore he who breaks 
peace without cauſe, necefliry injurcs nations, who are the ob- 
ject of his arms; and by this pernicious example eſſentially at- 
tacks the happineſs and ſafety of every nation on earth. He gives 
them a right to join in reprefling, chaſtiung, and depriving him 
of a power which he has io enormouſly abuſed. What evils does 
he not bring on his own nation, laviſhing its blood to gratify 
his exorbitant paſſions, and expoling it to the reſentment of con- 
federated enemies! A famous miniſter of the laſt century has 
rendered his memory juſtly odious to his nation, by involving it 
in continual wars without either juſtice or neceffity : if by his 
abilities and indefatigable application he procured diſtinguiſhed 
ſueceſſes in the field of battle, he drew on it, at leaſt for a time, 
the exectation of all Europe. 

The love of peace ſhoul.! equally prevent the beginning of 


§ 6. 


H ow far 


war, without necethity, or continuing it when this necetſity ur may 
ceaſes, A ſovereign who, for a juſt and important cauſe has be con- 
been obliged to take arms, may puſh the operations of war till tinued- 


he has attained its lawful end; which is to procure juſtice and 
ſafety (Book III. § 28.) | 

If the cauſe be dubious, the juſt end of war can be only to 
bring the enemy to an equitable accommodation (Book III. 
§ 38.) and conſequently can be continued no further. On the 
enemy's offering or accepting ſuch accommodation, a nation is 
to lay down its arms. 

But if it has to do with a perfidious enemy, it would be im- 
prudent to truſt either his words or his oaths; we may very 
gaftly, and prudence requires it, avail ourſelves of a ſucceſsful 

r, and puſh our advantages, till we have broken a dangerous 
and exceſſive power, or reduced the enemy to give us ſuthcient 
ſecurity for his future good behaviour. In fine, if the enemy ob- 
ſtinateſy rejects equitable conditions, he himſelt forces us to carry 
on Cur attacks to a total aud definitive victory, by which he is 

abſolutely 
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abſolutely reduced and fubjected. The uſe to be made of vic- 

tor) has been ſhewn above (Book III. Chap. VIII. IX. XIII.) 

$ 7. Vhen one of the parties is reduced to ſue for peace, or both 

14-5 hn are weary of the war, an accommodation is propoſed, and con. 
ditions agreed on. Thus peace puts a period to the war. 

$8. The general and neceſſary effects of peace are reconcili. 

* ation of enemies, and the ceſſation of hoſtilities on both ſides: 


peace. it reltores the two nations to their natural ſtate, 


. II. 
Of Treaties of Peace. 


3 9. HEN the powers at war have agreed to lay down 
—— their arms, the agreement or contract on which they ſti- 
a trcaty 


pulate the conditions of peace, with the manner in which it is to 


Pace. be reſtored and ſupported, is called the 7 reaty of Peace. 
175 — . The fame power who has the right of making war, of declar- 
WROM IE ; 


may be ing or directing its operations, has naturally that likewiſe of 
eencluded, Making and concluding the treaty of peace. *I'heſe two powers 
are connected together, and the latter naturally follows from 
tne former. If the conductor of the ſtate is empowered to 
judge of the cauſes and reaſons for which war is to be 
undertaken; of the time and circumſtances when it is proper 
to begin it; of the manner in which it is to be ſupported and 
carried on ; he therefore has likewiſe a right to limit its courſe, 
to appoint the end of it, and to make peace. But this power does 
not neceſſarily include that of offering or accepting any condi- 
tions with a view of peace; though the ſtate has intruſted to 
the prudence of its conductor the general care of determining 
war and peace, yet the fundamental laws may have limited his 
power in many things. Accordingly Francis I. King of France 
had the abſolute diſpoſal of war and peace, yet in the aſlembly at 
Cognac he declared, that to alienate by a treaty of peace any 
part of the kingdoni was out of his power. (See Book I. § 265.) 
A nation having the free diſpoſal of its domeitic affairs, and of 

the form of its government, may commit to a perſon or an aſſem- 
bly, the power of making peace, without leaving it alſo that of 
making war. Of this we have an inſtance in Sweden; where, 
ſince the death of Charles XII. the king cannot declare war 
without the conſent of the ftates aſſembled in a diet: but he may 
make peace in conjunction with the ſenate. It is leſs dangerous 
for a people to inſtruſt its conductors with this laſt power than 
with the former. It may reaſonably be expected that they will 
not make peace till it ſuits with the intereſt of the ſtate, But 
their paſſions, their own intereſt, their private views, too often 
influence their reſolutions when a war is in queſtion. Beſides, 
a peace myſt be wretched indeed, not to be better than wav. 


On - 
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On the contrary, to exchange peace for war is always very has 
zarduous. 

When a limited power is authoriſed to make peace, as he can- 
not of himſelf grant every condition, in order to treat on ſure 
grounds with him, it muſt be required that the treaty of peace 
be approved by the nation, or the power which can make good 
the conditions. If, for inſtance, in treating of a peace with 
Sweden a defenſive alliance and a guarantee b required for the 
condition, this ſtipulation will be of no effect, unleſs approved 
and accepted of by the diet, which alone has the power of im- 
parting validity to it. The kings of England conclude treaties 
of peace and alliance, but, by theſe treaties, they cannot alienate 
any of the poſſeſſions of the crown without the conſent of parlia- 
ment; neither can they, without the concurrence of the ſame 
body, raiſe any money in the kingdom. Therefore, when they 
negociate any treaty of ſubſidies, 1t is their conſtant rule to com- 
municate the treaty to the parliament, that they may be certain 
of its concurrence to make good ſuch engagements. The em- 
peror Charles V. requiring of Francis I. his priſoner, ſuch con- 
ditions as this king could not grant without the conſent of the 
nation, ſhould have detained him till the treaty of Madrid had 
been approved, and the ſtates-general of France and Burgundy 
had acquieſced in it: thus he would not have loſt the fruit of his 
victory by an overſight, very ſurpriſing in a prince of his ca- 


pacity. 
We ſhall not here repeat what we have ſaid above concerning 8 xx. 
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the alienation of a part of the ſtate (Book I. & 263, &c.) or of Of aliena- 
the whole ſtate (ibid. & 68, &c.) only let us obſerve that, in caſe tons made 


alienations made by the prince for ſaving the remainder of the 
ſtate, are conſidered as approved and ratified by the mere ſilence 
of the nation, when, in the form of its government, it has not 
retained ſome eaſy and ordinary method of giving its expreſs 
conſent, and has lodged an abſolute power in the prince's hands. 
The ſtates-general are aboliſhed in France, by long uſe and the 
tacit conſent of the nation: therefore, in any calaimitous exi- 
gency, the king alone is judge by what — peace is to be 
purchaſed, and his enemies treat on a ſure footing with him. It 
would be a vain plea in the people to ſay, that it was only 
through fear that they had ſuffered the aboliſhment of the ſtates- 
general. However, they have ſuffered it, and thereby all the 
neceſſary powers for contracting with foreign ſtates in the name 
of the nation, are transferred to the king. In every nation there 
muſt neceſſarily be ſome power with which others may treat on 
a ſecure baſis, A certain hiſtorian * ſays, that by the fundamental 
laws the kings of France may not renounce any of their rights, to 
the prejudice of their ſucceſſors, by treaties either free or forced. 
The tundamental laws may indeed with-hold from the king the 


0 L'Abbe de Choiſy, Hiſtgire de Charles V. p. 492. 


power 


by a treaty 
of a preſſing neceſſity, and the events of an unfortunate war, the Su ace. 
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power of alienating, without the nation's conſent, what belongs 
to the ſtate ; but they cannot invalidate an alienation or renun- 
ciation made with that conſent, And if a nation has permitted 
things to come to ſuch extremities as to leave it without any 
means of exprelsly declaring its conſent ; on theſe occations its 
filence alone is a real tacit conſent. Otherwiſe there would be 
no ſuch thing as treating on fure grounds with ſuch a ſtate : and 
thus previouſly to vacate all future treaties would be counter. 
vening the law of nations, by which the means of treating to- 

ether are to be retained (Book I. F 262.) and their treaties to 
by obſerved (Book II. S 163, 219, &c.) In fine, it muſt be 
obſerved that, in our examination, whether the conſent of the 
nation be requiſite for alienating ſome part of the ſtate, we mean 
fuch parts as are ſtill belonging to the nation, and not any which 
during the war are fallen under the power of the enemy. For 
theſe being no longer poſſeſſed by the nation, the fovercizn 
alone, if inveſted with the full adminiſtration of the government, | 
the power of war and peace; he alone, I fay, may judge whether 
it be convenient to relinquith thoſe parts of the * or to con- 
tinue the war for the recovery of them. And though it ſhould 
be pretended that he cannot of himſelf make any valid alienation ; 
yet, according to our ſuppoſition, that is, if inveſted with a full 
and abſolute power, he has, I fay, a right to promiſe that the na- 
tion ſhall not take up arms again for the recovery of thoſe lands, 
towns, or provinces, which be relinquithes : and this ſuffices for 
ſecuring the quiet poſſeſſion of them to the enemy, into Whole 
hands they are fallen. 

The neceſſity of making a peace authoriſes the the ſovereign 
to ditpoſe of things even belonging to private perfons, and the 
eminent Domain gives him this right (Book I. & 244-). In ſome 
degree, by virtue of the power which he has over all his ſubjects, 
he may diſpoſe of their perſons. But theſe ceſſions being made 
for the common advantage, the ſtate is ro indemnify the citi- 
zens who are ſufferers by them (ibid.). 

Every impediment by which the prince is diſabled from admi- 
niſtring the affairs of the government, undoubtedly takes away from 


king, beirg him the power of making peace. Thus a king, when a minor 


a priſoner 
of war, 
can make 


Peace. 


or non compos, cannot treat of peace: this ſtands in need of no 
proof, But the queſtion is, whether a king, when a priſoner of 
war can make peace, and whether a treaty thus concluded be 
valued? Some authors of "repute * here diſtinguiſh betwixt a 
king whoſe kingdom is patrimonial, and another who has only 
the u/ufruftus of it. This falſe and dangerous idea of a patri- 
monial kingdom we have overthrown (Book I. § 68, &c.) aud 
evidently — it reducible only to the power the ſovereign is 
intruſted with, of nominating his — and when he judges 
it proper, to diſmember ſome parts of it: but always for the 
good of the nation, and with a view to its greater advantage. 


* Vide Wolf. Jus, Gent. ScQ, 282. 
Every 
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Every legitimate government, whatever it be, is eſtabliſhed ſolely 
for the good and welfare of the ſtate: this inconreſtible principle 
being once laid down, peace is no longer the peculiac province 
of the king; it belongs to the nation. Now it is certain that a. 
captive prince cannot rule the nation, or perform the functions 
of government. How ſhall he who is not free command a na- 
tion? How can he govern it to the advantage of the people, 
and to the public weltare ? He does not indeed forfeit his rights, 
but his impriſonment deprives him of the ablity of exerciſing 
them z not being in a condition to direct the uſe of them, to 
their proper and legal end. It is the fame cafe as that of a 
king who is a minor, or under a diſorder of mind; then he or 
they who, by the laws of the ſtate, are called to the regency, take 
the reins of government; they are, by the laws, inveſted with 
2 power to treat of peace, to ſtipulate the conditions, and to 
bring it to a legal concluſion. 

' The captive fovercign may negociate it himſelf, and promiſe 
what depends on him perſonally ; but the treaty does not become 
obligatory to the nation till ratitied by its repreſentatives, or the 
depoſitaries of the public authority during the captivity of the 
prince, or laitly, by himſelf after his relcate. 

However, if the ſtate is, as far as poſſible, to procure the re- 
leaſe of the leaſt citizen, who has loſt his liberty for the public 
cauſe, this obligation is much towards its conductor, whoſe 


cares, attention, and labours are devoted to the common ſafety 


and welfare. It is in fighting for his people that a prince, made 
priſoner of war, is fallen into a condition, which to a perſon of 
fuch an exalted rank, is the depth of miſery; and ſhall this ſame 
people grudge any ſacrifice to deliver him? On fo melancholy 
an occalion, nothing lets than the very ſafety of the ſtate is to 
be ſpared. But in every exigeney the fatety of the people is 
the ſupreme law; and in fo ſevere an extremity a generous 
prince will imitate the example of the heroic Regulus. This 
hero, who being ſent back to Rome on his parole, diſſuaded the 
Romans from delivering him by a icandalous treaty, though he 
was not ignorant of what tortures he {hould ſuiter on his return, 
from the illegal cruelty of the Carthaginians *. 

When an unjuſt conqueror, or any other uſurper, having in- 
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vaded the kingdom, on the people ſubmitting to him, and by a * 
voluntary homage acknowledging him for their ſovereign, he is peace can 


in poſſeſſion of their regality. Other nations, as having no 
right to concern themſelves in the domeſtic affairs of this 
nation, or to interfere in its government, are to abide by its 
judgment, and conform to the poſſeſſion ; therefore they may 
treat of a peace with the uſurper, and conclude it with him. 
Herein they do not injure the right of that lawful fovercign ; it 
is not their concern to examine and judge of this right; they 
leave it as it is, and in their tranſactions with this kingdom, 


@ Tit. Liv. Epitom. Lib, XVIII. and other k:for;ans, 
attach 
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attach themſelves ſolely to the poſſeſſion, according to their own 
right, and that of the ſtate whoſe ſovereignty is conteſted, But 
this rule does not preclude them from eſpouſing the quarrel of a 
dethroned king, and aſſiſting him, if he appears to have juſtice 
on his fide: they then declare themſelves enemies of the nation 
which has acknowledged his rival, as when two different na. 
tions are at war, they are at liberty to aſſiſt that whoſe quarrel 
they ſhall think has the faireſt appearance. 

The principal party, the ſovereign, in whoſe name the war 
was made, cannot juſtly make a peace excluſively of his allies : 
I mean thoſe who have aſſiſted him, not directly taking part in 
the war. This is a precaution neceſſary for ſecuring them from 
the enemy's reſentment; for though one party is not to be oſ- 
fended with the allies of its — * who being engaged on] 
on the defenſive, faithfully make good their treaties (Book . 
F 101.) yet is it too common that paſſions determine the meaſures 
of men preferably to juſtice and reaſon. If theſe allies are be- 
come ſuch only fince the war, and on account of this fame war, 
though they do not enter into it with their forces, nor directly 
as principals, yet they give him againſt whom they join, a juſt 
cauſe to treat them as enemies ; he therefore whom they have 
thus aſſiſted, is not to omit including them in the peace. 

But the treaty of the principal party obliges its allies no farther 
than as they are willing to conſent to it; unleſs they have given 
him full power to treat for them. By comprehending them in 
his treaty, all he can require of his reconciled enemy is not to 
attack his allies on account of the ſuccours they furniſhed againſt 
him ; not to moleſt them, but to live in peace with them as if 
nothing had happened. 

Sovereigns who have aſſociated in a war, or who have directly 
taken part in it, are reſpectively to make their treaty of peace 
each for himſelf : this was the practice at Nimeguen, Reiſwick, 
and at Utrecht. But the alliance obliges them to treat in con- 
. cert. To know in what cafes an aſſociate may detach himſelf 
from the alliance, and make his ſeparate particular peace, is a 
queſtion which we have examined in treating of atlociations in 
war (Book III. Chap. VI.), and of alliances in general (Book II. 
Chap. XII. and XV.). 

Two nations, though equally weary of the war, often continue 
it merely from a fear of making the firſt advances to an accom- 
modation, as theſe might be imputed to weakneſs ; or they per- 
ſiſt in it from animoſity, and againſt their real intereſt. Then 
common friends effectually interpoſe, offering themſelves for me- 
diators. And there cannot be a more beneficent office, and 
more becoming a great prince, than that of reconciling two na- 
tions at war, and thus putting a ſtop to the effuſion of human 
blood. This is an indiſpenſible duty to thoſe who are poſſeſſed 
of the means for ſucceeding in it. This is the only reflection 
we ſhall make here on a ſubject we have already diſcſſued (Book 


II. § 328.). 1 
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punctually _— all that belongs to him, a peace would be- 
come impoſſible. 
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A treaty of peace can be no more than an agreement. Were 5 18. 


the rules of an exact and preciſe juſtice to be obſerved in it, each — 


CACC is to 


irſt, with regard to the very — which be con- 


occaſioned the war, one of the parties muſt acknowledge himſelf cluded. 


in the wrong, and condemn his own unjuſt pretenſions; which 
he will hardly do, unleſs reduced to the laſt extremities : but if he 
owns the „ of his cauſe, all he has, done in ſupport of it, he 
falls likewiſe under condemnation. He mult reſtore what he has 
unjuſtly taken, muſt reimburſe the charges of the war, and re- 
pair its damages. And how ſhall we make a juſt eſtimate of all 
the damages; what price is to be ſet on all the blood that has 
been ſhed, the loſs of ſuch great numbers of citizens, and the 
ruin of families? Nor is this all, ſtrict juſtice would farther de- 
mand, that the author of an unjuſt war ſhould undergo a penalty 
proportionable to the injuries for which he owes a ſatisfaction, 
and ſuch as might inſure the future ſafety of him he has attacked. 
How ſhall the nature ob this penalty be determined, and the de- 
gree of it be preciſely regulated? In fine, even he who had 
juſtice on his ſide may have tranſgreſſed the limits of a juſt de- 
fence, may have exceeded in hoſtilities, though the end of them 
was Bal: wrongs for which ſtrict juſtice would demand a re- 
paration. He may have made conqueſts and taken a booty 
beyond the value of his claim. Who ſhall make an exact cal- 
culation, a juſt eſtimate of this ? "Thus, as it would be dreadful 
to perpetuate the war, to proſecute it till the total ruin of one 
of the parties, and as in the moſt- juſt cauſe we are never to loſe 
ſight of the reſtoration of peace, are conſtantly to tend towards 
this falutary view, no other way is left than to agree on all the 
claims and grievances on both ſides, and to extinguiſh all dif- 
ference by the moſt equitable convention which the juncture will 
admit of, Not ſo much as the cauſe of the war is decided in 
them, nor the controverſies to which the ſeveral acts of hoſtili- 
ties might give riſe ; and neither one or other of the parties con- 
demned as unjuſt, This is what would ſeldom be allowed: but 
the negotiations turn only on what each is to have as a total ex- 
tinction of all pretenſions. | 
The effect of the treaty of peace is to put an end to the war, 


19. 


and to aboliſh the ſubject of it. It leaves the contracting parties * of 


without any rights of committing hoſtility, either for the very 
ſubject which kindled the war, or for what has paſſed in the 
courſe of it: it is therefore no longer permitted to take up arms 
again for the ſame cauſe. Accordingly, in theſe treaties, the par- 
ties reciprocally oblige themſelves to a perpetual peace, which is 
not to be underſtood as if the contracting parties promiſed never 
to make war on each other, for any cauſe whatever, Peace re- 
lates to the war which it terminates ; and as it forbids the revival 
of the ſame war by taking arms for the cauſe which at firſt kin- 
dled it, is in reality perpetual, 

However, 


fe& of the 
treaty of 
peace. 
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However, the ſpecial agreement on a cauſe extinguiſhes only 
the mean to which it relates, and is no objection againſt any ſub. 
ſequent pretenſions to the ſame thing on other foundations: care 
is therefore uſually taken to require a general agreement to the 
thing itſelf in conteſt, and not merely to the conteſt depending, 
A general renunciation of every pretenſion whatſoever to the 
thing in queſtion is ſtipulated for: and thus, though the party 
renouncing might hereaiter be able to demonſtrate by new rea- 
ſons that the thing did really belong to him, his claim would not 
be admitted. | 

8 20 An amneſty is a perfect oblivion of what is paſt; and the end 
Of an am- of peace being to extinguiſh all ſubjects of diſcord, this ſhould 
nelly. be the leading article of the treaty. This accordingly at pre- 

ſent is the conſtant rule. But though the treaty ſhould be wholly 
filent on this head, the amneſty, by the very nature of peace, is 
neceſſarily implied in it. 

& 21, As every power at war pretends to have right on its fide, and 
. this pretenſion is not liable to be judged by others (Book III. 
tioned in § 188.) the ſtate of things at the inſtant of the treaty is to be 
the ircaty. held legitimate, and any change to be made in it requires an 

expreſs ſpecification in the treaty ; conſequently, all things not 
mentioned in the treaty are to remain as they were at the con- 
cluſion of it. This is alſo a conſequence of the promiſed am- 
neſty. All the damages cauſed during the war are likewiſe 
buried in oblivion : and no plea is allowable for thoſe the repa- 
ration of which is not mentioned in the ticaty: they are looked 
on as if they never had happened. 

1 Eut the effect of the agreement or amneſty cannot be ex- 
Of things tended to things of no relation to the war concluded by the 
not iudlud treaty, Thus claims founded on a debt, or an injury prior to 
ed in the . . 
nutty, the war, but which made no part of the reaſons for undertaking 

it, remain entire, and are not aboliſhed by the treaty, unleſs it 
be formally extended to the extinction of every claim whatever. 
It is the ſame with debts con racted during the war, but for 
cauſes of no relation to it: or with injuries likewife done during 
the courſe of the war, but foreign to the ſtate of it. 

Debts contracted with individuals, or injuries which they may 
have received without relation to the war, are likewife not 
aboliſhed by the agreement and amneſty ; theſe relating only to 
their object, that is, the war, its cauſes and effects. Thus two 
ſubjects of powers at war, having made a contract together in a 
neutral country, or one having received there an injury from the 
other, the accompliſhment of the contract or the reparation of 
the injury and damage may be proſecuted after the concluſion of 

the treaty of peace. 

Laſtly, if the treaty expreſſes that all things ſhall be reſtored :o 
the ſtate in which they were before the war, this clauſe means 
only immoveables, and cannot be extended to moveables, to 
booty, the property of which immediately paſſes to thoſe _ 

mace 
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make themſelves maſters of it ; and, on account of the difficulty 
of knowing it again, and of the little hopes of recovering it, is ac- 
counted to be relinquiſhed by the former proprietor. 

Preceding treaties mentioned and confirmed in the laſt, make 
a part of it; no leſs than if they were literally included and tran- J 


ſcribed in it: and any new articles relating to former conventions ved and 
are to be interpreted according to the rules above-mentioned confirmed 


(Book II. Chap. 17.), and particularly in paragraph 286. 


r 
Of the Execution of the Treaty of Peace. 
A TREATY of peace binds the contracting parties from the 


moment of its concluſion ; as ſoon as it had paſſed through 
all it forms, And they are without delay to procure the execu- 


tion of it. From that time all hoſtilities ceaſe, unleſs a day be ty com- 
ſpecified when the peace is to take place. But this treaty be. Mences. 


comes obligatory to ſubjects only from the time of its being no- 
tified to them. It is here as in a truce (Book III. 239.) 
Should military perſons commit ſome hoſtilities within the ex- 
tent of their functions, and purſuant to the rules of their duty, 
before they have any authentic information of the treaty of peace, 
it is a misfortune for which they are not puniſhable ; but the ſo- 
vereign, who was before obliged to peace, is to cauſe whatever 
has been taken ſince the concluſion to be reſtored; he has no 
manner of right to any detention. 


And for preventing thoſe unhappy accidents, by which many 8 25. 
innocent perſons may loſe their lives, public notice is to be given Publication 
of the peace without delay, at leaſt to the troops. But at pre- the 


ſent, as the people cannot of themſelves undertake any act of hoſ- 
tility, and do not congern themſelves in the war, the folemn pro- 
clamation of the peace may be deferred, care being taken that all 
hoſtilities ceaſe, which is eaſilv done by means of the generals 
who direct the operations, or by proclaiming an armiſtice at the 
head of the armies. Tae peace in 1735, betwixt the emperor 
and France was not proclaimed till a long time after, being de- 
layed till the treaty was maturely digeſted ; the moiſt important 
points having been adjuſted in the preliminaries. The publica- 
tion of the peace replaces the two nations in the ſtate they were 
in before the war, It again opens a free trade betwixt them, 
and allows to the ſubjects on both ſides what had been interdicted 
to them by the ſtate of war. On the publication the treaty be- 
comes a law to the ſubjects, and they are obliged to conform to 
the articles ſtipulated therein. If, for inſtance, the treaty im- 
ports that one of the two nations ſhall abſtain from a particular 
trade, every ſubje& of that nation, from the time of the treaty's 
being made public, is to renounce that trade, 

When 
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$ 26. When no term is aſſigned for the accompliſhment of the treaty 
2 and the execution of the ſeveral articles, common ſeiiſe — 
eution. that every point ſhould be executed as foon as poitble; and 
doubtleſs this was fo intended. "The faith of treaties equally ex- 
cludes from the execution of them all neglect, all dilatorineſs, and 
deliberate delays. x 
$ 27. But here, as every where elſe, a legitimate excuſe, founded on 
ere a real aud inſurmountable obſtacle, is to be admitted; no body 
Ae being bound to impothbilities. Ihe obſtacle, when the promiſe 
ted. is not in fault, vacates a promiſe which cannot be made good by 
an equivalent, nor the performance of it be referred to another 
time: if the promite can be fulhlied on another occaſion, a pro- 
per delay muſt be granted. A nation has by treaty of peace pro- 
miſed to the other a body of auxiliary troops, yct thould the ſor- 
mer happen to ſtand in urgent need of them for her own defence, 
ſhe is not bound to furniſh them : if ſhe has promiſed a certain 
yearly quantity of corn, it cannot be demanded ſhould ſhe labour 
under a ſcarcity; but, on the return of plenty, ſhe is, if required, 
to make up the arrears. 
£ 28. A farther maxim is, that the promiſer is cleared of his pro- 
The pro- miſe, when being about to fultil it, according to the terms of the 
an cn = engagement, he to whom it was made has himſelf hindered tlie 
when the execution of it, He is accounted to remit a promiſe, who him- 
party to fſeif hinders its execution. It muſt be likewiſe added, that if he 
bs ny arg who promiſed a thing by a treaty of peace, was ready to perform 
Cf hinders it at the time agreed « on, or immediately, or at a proper time, it 


the per- there was no fixed term ; and that the other party weuld not ad- 


3 mit of it, the promiler is diſcharged of his promiſe; for the ac- 
cepter, who has not rclerved to himſelf the right of fixing the 
execution at his pleature, is accounted to renounce it by not ac- 
cepting of it at a proper time, and for which the promiſe was 
made. Should he deiire that the performance be deferred till 
another time, the promiter in _ taith mould conſent to the 
prolongation, unleſs he can vw, by very goud realons, that the 
promiſe would then become more inconventent, 

$ 29. To raiſe contributions is an act of hoſtility, which, on the con- 
belle ia eluſion of the peace, is to ccalc (VS 23.) Thoſe betore promised 

of contri- « \ l 0 


butlons. and not vet paid, are duc, and way be required us a debt. But 
for avoiding all difficulty, theſe kinds of articles ate to be clearly 
and particularly diſcuſſed, and care is generally tacen that tlicy 


are ſo. 

30. The products reſtored on a pace are due from the lam 
= 2 ſixed for the execution; if chere be no fixed term the products 
the, thing ACC due from the moment the reititution of the things was rated ; 
r-#or:4or but thoie which were duc or collected . the conciuhon ui 
———_ the peace, are not co be delivered up; for the fruits belong to we 


proprietor of the ock, and here policiion is accounted a lawiu 
titic. From the ſme reaton the celhoa of a fund does not im- 
pv Wat of die produce auterierly due. I'his Auguitus jullly 

uni- 
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maintained againſt Sextus Pompeius, who, on having the Pelo- 
ponneſus given to him, claimed the impoſts of the former years *. 

Things, the reſtitution of which is in the treaty of peace, ſti- © 3r. 
pulated ſimply without any explication, are to be reſtored in the In vt 
condition they were taken, the word reſtitution naturally ſignify- . 
ing the re-eſtabliſhment of all things to their former condition. to be re- 
Ihus the reſtitution of a thing is to be accompanied with all the *2*<4. 
rights annexed to it when taken: but under this rule ate not to 
be comprehended the alterations which may have been a natural 
conſequence, an effect of the war itſelf, and cf its operations. A 
place is to be reſtored in the condition it was in when taken, 
as far as it ſhall be till in that condition, at the concluſion of the 
peace, But if during the war the place has been razed or diſ- 
mantled, this was no more than the right of arms; and the am- 
neſty extinguiſhing this damage, there is no obligation of repair- 
ing a ravaged country on reſtoring it at a peace: it is reſtored as 
it is. But it would be a flagrant perfidy to waſte this country 
after the conclution of the peace: it is the fame with a place 
whoſe fortifications have eſcaped the deftructions of war; to dif- 
mantle it previouſly to the reſtitution of it would be an infamous 
prevarication. If the conqueror has repaired the breeches, has 
put it in the condition it was in before the tiege, in this condi- 
tition he is to reſtore it ; indeed it he has added any new works, 
theſe he may demoliſh. If he has razed the antient fortifications, 
and conſtructed others, it will be neceſſiry to agree about this im- 

rovement, and preciſely to ſtate in what condition the place ſhall 
C reſtored. It is even proper for preventing all chicane and 
difficulty, never to omit this laſt precaution. An inſtrument ap- 
pointed for reſtoring peace thould leave, as far as pollible, nothing 
which may rekindle the war; this, I know, is not the method of 
thoſe who at preſent account themſelves the moſt dexterous ne- 
gociators, They, on the contrary, ſtudy to infinuate into a trea- 
ty of peace obſcure and ambiguous clauſes, that their maſter 
may have a pretence for a freſh quarrel, and of taking up arms 
again. How contrary this wretched fineſs is to the faith of trea- 
ties we have already obſerved (Book II. S 231.) ; it is unworthy 
of that candour and magnanimity which thould adorn the actions 
of a prince. 

But it being. very difficult, though the treaty be drawn up with g 32. 
the greateſt care and candour, to avoid all manner of ambiguity, The inter- 
or that ſome difficulty ſhall not occur in the application of its Pos 
clauſes to particular caſes, recourſe mutt often be had to the rules ot peace A 
of interpretation. We have beſtowed a whole chapter on the to be 2- 
expoſition of theſe important rules 4, and now, inſtead of repe- 829% he 


* : - 3 erior 
titions, I ſhall only mention ſome rules more particularly relative gut. 


to the point in queſtion; I mean the interpretation of treaties of 
peace. I. In caſe of doubt the interpretation goes agaialt him 


„ Appian de Bell. Civ. Lib, V. quoted by Grotius, Lib. II. Cap. XX. Seck. 244 
t Bock II. Chap, XVI. : 
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who gave law in the treaty; for as it was in ſome meaſure die- 
tated by him, he is in fault in neglecting to expreſs himſelf more 
clearly; therefore in extending or reſtraining the ſignification of 
the terms within the meaning, the leaſt favourable to him, no 
injury is done him, or at leaſt only that to which he has willingly 
expoled himſelf; whereas, by a contrary interpretation, there 
would be a riſque of turning vague or ambiguous terms into ſo 
many ſnares againſt the weakeſt contractor, who has been obliged 
to accept of what the former dictated. 


8 2. The name of countries ceded by treaty is to be underſtood 
name of According to the uſe then received among men of parts and ca- 
ceded paci'y ; for it is not to be ſuppoſed that weak and ignorant per- 


countries. ſons will be employed in ſuch a concern as a treaty of peace: 
and the articles of a contract are to be underſtood of what the 
contractors probably had in their mind, it being for what they 
have in their mind that they contract, 

5.34. 3. The treaty of peace naturally and of itſelf relates only to 
bee the war, which it puts an end to. Therefore it is only in ſuch 
underſtood TElation that its vague clauſes are to be underſtood, Thus the 
of thoſe ſimple ſtipulation of reſtoring things to their condition does not 
who have relate to changes which have not been occaſioned by the war it- 
enters} ſelf : conſequently this general clauſe c blige one of th 
giventhen- ſelf: conſequently this general clauſe cannot oblige one of the 

clves up. parties to ſet at liberty a free people, who have voluntarily given 
themſelves up during the war. And as a people, when relin- 
quiſhed by its ſovereign, becomes free, and may provide for its 
ſafety as it thinks beſt, (Book I. F 202.), if this people, in the 
courſe of the war has of their own accord, without any military 
compulſion, ſubmitted or given themſelves up to the enemy of 
their former ſovereign, the general promiſe of re{toring conqueſts 
ſhall not extend to this people. It is to no purpoſe to ſay, the 
freedom of the firſt mentioned people may concern him, who re- 
quires that all things ſhould be reſtored on its ancient footing, 
and that the reſtoration of the ſecond is maniteſtly of very great 
concern to him. If he wanted what the general clauſe does not 
comprehend in itſelf, he ſhould have been more clear and expreſs 
in his terms. All kinds of conventions may be inſerted in a 
treaty of peace ; but if they bear no relation to the war which 
is now terminating, they muſt be very expreſsly ſpecified ; for 
the treaty is naturally underſtood only of its object, 


- 


CHAT. IV. 
Of the Obſervation and Breach of the Treaty of Peace. 
. — THE treaty of peace concluded by a lawful power is un- 
of peace doubtedly a public treaty, obligatory to the whole nation 


Pp 
oblages the (Book II.S 154.) It is likewiſe, by its nature, a real treaty; 
— acy were it made 8 for the prince's liſe, it would be no . — 
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a treaty of truce, and not of peace; beſides, every treaty which, 
like this, is made with a view to the public good is a real treaty 
(Book II. $ 189.). Therefore it obliges ſucceſſors, no leſs than 
the prince himſelf who ſigned it, fince it obliges the ſtate itſelf; 
and ſucceſſors can never have, in this reſpect, any other rights 
than thoſe of the ſtate. 

After all we have faid on the faith of treaties, and the indiſ- 


105 


© 36. 
penſible obligation of them, it would be ſuperfluous to uſe many lte be 


: - * , © faithfully 
words in ſhewing how religiouſly treaties of peace are to be 0 8 


ſerved both by ſovereigns and people. "Theſe treaties concern 
and bind whole nations, they are of the utmoſt importance; the 
breach of them certainly rekindles the war: reaſons which add 
a new force to the obligation of keeping our faith, and punctually 
fulfilling our promiſes, 

To ledge that a treaty of peace was complied with through 


$ 37. 


fear, or extorted by force, does not invalidate the obſervance. The plea 


Firſt, were this exception admitted, it would ſap the very foun- 
dations of all ſecurities and conventions ; there being very few 


which might not be made to attord fuch a pretenee. To autho- charge 


orce does 


riſe ſuch an evalion would be to hurt the common ſafety and from them. 


welfare of nations : the maxim would be execrable by the very 
ſame reaſons which have univerſally eftablithed the ſacredneſs of 
treaties (Book II. SF. 220, ). Beſides, to alledge ſuch an exception 
would generally be diſgraceful and ridiculous. It is ſeldom, even 
in our days, that a ſtand is made to the laſt extremities, before 
making a peace. A nation after the loſs of ſeveral battles may 
ſtill defend itſelf; whilit it has men and arms remaining it is 
not without reſource, If it thinks fit, by a diſadvantageous 
treaty, to procure itſelf a neceſſary peace; if by great ſacrifices 
it 2 itſelf from an imminent danger or total ruin, what ſtill 
remains is a good which it owes to peace; it has freely deter- 
mined itſelf to preter a certain and preſent, but limited loſs, to a 
danger, indeed to come, but too probable and very terrible. 

It ever the exception of conſtraint may be alledged, it is againſt 
an act which does not deſerve the name of a treaty of peace, 
againſt a forced ſubmi ſion to conditions equally offenſive to juſ- 
tice and all the duties of humanity. If a rapacious conqueror 
ſubdues a nation, forces it to accept of hard ignominious and in- 
ſupportable conditions, necellity then obliges it to a ſubmiſſion, 
But this apparent quiet is no peace; it is an oppreſſion endured, 
whilſt means are wanting for thaking it off, and againſt which 
men of ſpirit riſe on the firſt favourable opportunity, When 
Ferdinand Cortes fell on the empire of Mexico without any ſha- 
dow of reaſon, without the leaſt apparent pretence ; if the unfor. 
tunate Montezuma could have recovered his liberty by ſubmit- 
ting to the iniquitous and cruel conditions of receiving a Spanith 
garriſon into his towns, and his capital, of paying an immenſe 
tribute, and obeying the king of Spain's orders, will it feriouſly 
be ſaid that he might not lay hold of an apportunity far reinſtating 
himſelf in his rights, and delivering his people; for exterminating 

Dd 3 raveu- 
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ravenous and ſanguinary uſurpers ? No, ſuch a monſtrous abſur- 
dity can never meet with any real defenders. Ihe law of nature 
taking care of the ſafety and repoſe of nations, and enjoining 
fidelity in promiſes, cannot favour oppreflors. All its maxims 
tend to the greateſt good of mankind : that is, the great end of 
Jaws and rights, He who himſelf breaks all the bounds of human 
ſociety, inall he ſhelter himſelf under them? If a peovle abuſes 
this maxim, iifes unjuſtly, and renews the war, this inconveni- 
ency is ſtill more eligible than that uſurpers ſhould be furniſhed 
in an eaſy way of perpetuating their violences, and ſettling their 
uſurpation on a ſolid toundation. But were this doctrine, ſo con- 
tradictory to all the motions of nature, to be preached, who would 
be brought to believe it? 

8 38. Therefore equitable or at leaſt ſupportable agreements alone 
Now e Y deſerve the appellation of treaties of peace; they are ſuch where- 
Eo of in the public faith is engaged, and which are faithfully to be ob- 

eace may ſerved, though in ſome reſpects harth and burdenſome, The 
broke. conſent of the nation to it thews that in the condition it was 
in, itill conſidered it as a good, and its word demands its reſpect. 
Were men allowed to undo at one time what they do at another, 

there Would be an end of all ſtability and confidence. 

Lo break a treaty of peace is to violate the engagements of 
it, either in doing what it prohibits, or in not doing what it pre- 
ſcribes, Now engagements in a treaty may be violated in three 
diſterent manners: either by a conduct contrary to the nature 
and efjence of every treaty of peace in general ; by proceedings 
incompatible with the particular nature of the treaty ; or by an 
intentional breach of any of its articles. 

. Firſt, a nation acts againſt the nature and eſſence of every 
conduct tteaty of peace, nay againſt peace itſelf, in diſturbing it without 
contrary to Cauſe, either by taking arms and renewing the war without ſo 
thermure much as a plauiible pretence, or in deliberately and wantonly 
— 2 offending him with whom peace has been made; and treating 
peace. him or his ſubjects in a manner incompatible with peace, and 
which he cannot ſufter without being wanting to himſelf, It is 
likewiſe acting againſt the nature of all treaties of peace to take 
arms for the {ame cauſe which had recently terminated the war, 
or in reſentment of ſome occurrence during the hoſtilities, If, 
at leaſt, ſome ſpecious pretcnce, borrowed from a fre{ cauſe, 
cannot be pleaded, there is a manifeſt revival of the war which 
had been terminated, and the treaty of peace is flagrantly broken, 

8 40. But to take arms tor a ſubſequent caute is not breaking the 
To take treaty of peace; tor though a promiſe hes been given to live in 
arms for a peace, it was not therein promiſed to ſufler injuries, damages, 


eſh cauſe . 2 
- auſe and wrongs of all kinds, rather than procure juſtice by force of 


breach of arms. IT he ruptuce proceeds from him, who, by his obſtinate 


the treaty injuſtice, renders this method neceſſary. 

— But here muſt be remembered what we have obſerved more 
than once, namely, that nations acknowledge no common judge 
on earth, that they Can mutually condemn each other without ap- 

peal, 
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apel, and that they are at laſt obliged to act in their quarrels as if 
cach was equally in the right. On this footing, whether the 
new cauſe occaſioning the war be juſt or not; neither he who 
makes it a handle for taking up arms, nor he who refuſes ſatis- 
faction, is reputed to break the treaty of peace, provided the cauſe 
of complaint and the refuſal of ſatisfaction have reſpectively, fome 
colour at leaſt, fo as to render the queſtion incontrovertible; 
and when nations can come to no accommodation about the 
point in diſpute, the only way remaining to them is that of arms. 
Then it becomes a freſh war abſtractedly from the treaty. 

And, as in making peace a nation does not thereby give up 


* * . _ . . . 7 7 . 7 4k. 
its right of making alliances, and affiſting its friends, it is like- 4 — 

qQUENT Alito 
ance with 


* 


wiſe no breach of the treaty of peace, if to make a ſubſequent 
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* 


alliance with, and join the enemies of him with whom ſuch an enemy 


treaty was concluded, to eſpouſe their quarrel and unite its arms 
with theirs, unleſs the treaty exprefsly prohibits fuch connections. 
It is at moſt but beginning a freſh war in behalf of a foreign 
cauſe. 

But theſe new allies I ſuppoſe have ſome ſpecious pretence for 
taking arms, and that there are good and juſt reaſons for ſupport- 
ing their quarrel, Otherwiſe to unite with them, jutt as they 
are entering on the war, or when they have begun it, would be 
manifeſtly ſeeking a pretence to elude the treaty of peace; would 
be breaking it by a fraudulent perfidy. 

It is of great importance that a new war ſhould be diſtinguiſhed 
from the breach of a treaty of peace; the rights acquired by ſuch 
treaty till ſubfilting, notwithſtanding the new war; whereas, 
they are annulled by the breach of the treaty on which they were 
founded. Indeed he who had ceded theſe rights unqueſtionably, 
during the war, interrupts, as far as in his power, the exerciſe of 
them ; and he may, by the law of war, intirely wreſt them from 
his enemy, as he may his other poſſeſſions. But then he holds 
theſe rights as things taken from the enemy, who, on a new 
treaty of peace, may urge the reſtitution of them. In theſe kinds 
of negotiations the difterence is very great betwixt — 
the reſtitution of what we were poſſeſſed of before the war, an 
requiring new conceſſions :. any little equality in the ſucceſſes 
ſuffices for inſiſting on the former; the latter is obtainable only 
by a ſuperiority, It often happens that when the fate of arms 
has been nearly equal, both ſides agree to reſtore their conqueſts, 
and put every thing in its former condition. And then, if it was 
a new war, the former treaties ſubſiſt: but if they have been 
| broken by taking up arms again, and the firtt war be revived, 
theſe treaties continue vacated, and in order to the revival of 
their force, they muſt be exprefsly ſpecified and confirmed in the 
new treaty, | 

The queſtion we are treating of alſo greatly concerns other 
nations, which may be ſo far intereſted in the treaty that their 
own affairs require them to maintain its obſervance. Lo gua- 
rantees of the treaty, if there are any; it is ellential, as likewiſe 

4 to 


is likewiſe 
no breach 
ol à treaty. 


$ 42. 
Why a diſ- 
tinction is 
to be made 
betwixt a 
new war 
and the 
breach of 
the treaty, 


| 
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to allies, for diſtinguiſhing the caſe when their ſuccours are due. 
In fine, he who breaks a ſolemn treaty is much more odious than 
the other, who, after making an ill- grounded demand, ſupports 
it by arms. Ihe former adds perfidy to injuſtice : he ſtrikes at 
the foundation of the public tranquillity ; and as he thereby in- 
Jures all nations, they have juſt cauſe of uniting againſt him, to 
check and puniſh ſo pernicious an example. Therefore as we 
are to be reſerved in imputing to another what is moſt odious, 
Grotius juſtly obſerves, that in caſe of doubt, and when the 
taking up arms can be vindicated by ſome ſpecious pretence 
founded on a new cauſe, it is better to ſuppoſe, in the fact of kim 
who takes up arms again, an injuſtice or ſeparate per tidy, than to 
account him at ence guilty both of perfidy and injuſtice “. 

42. A juſt ſelf-defence does not violate the treaty of peace: it is a 
A juſt ſelf- natural right, not to be renounced ; and in promiſing to live in 
—_—_Y peace we promiſe no more than not to attack without cauſe, and 
the treaty. to abſtain from injuries and violence. But there are two ways 

of defending ourſelves or our properties : ſometimes the violence 
admits of no other remedy than force ; and then the uſe of it is 
intirely lawful. On other occaſions there are milder ways of ob- 
taining reparation for the damage and injury; and the laſt ſhould 
always to be preferred, Such is the conduct to be obſcrved by 
two nations deſirous of maintaining peace, when the ſubjects of 
both ſides have broke out into ſome violence, Preſent force is 
checked and repelled by force. But in proſecuting the reparation 
of injuries and a juſt ſatisfaction, the ſovereign of the oftenders 
is to be applied to : there is no following them into his country, 
and having recourſe to arms, till after a denial of juſtice. It 
there be reaſon to fear that the delinquents will eſcape, as for in- 
ſtance, if unknown perſons, natives of a neighbouring country, 
have made an irruption into our teritories, we have a right to 
purſue them ſword in hand, into their own country till they are 
ſeized; and provided ſhe commit no hoſtilities againſt innocent 
perſons, their ſovereign can conſider our proceeding only as a juſt 
and legitimate defence, 

5 44. When the principal contracting party has included his allies in 
rt. Of the the treaty, their cauſe in this reſpect is common to him, and theſe 
ruprure for Allies are equally with him, to enjoy all the conditions eſſential 
the ſake of to a treaty of peace ; fo that whatever is capable of breaking the 
allics. treaty, if committed againſt himſelf, breaks it equally in being 

committed againſt the allies, which he has cauſed to be included in 
his treaty. If the injury be done to a new ally, or who is not 
included in the treaty, it may produce a freſh cauſe of war, but 
does not weaken the treaty of peace. 

6 4+. "The ſecond method of breaking a treaty of peace is to do any 
2d whe thing contrary to what the particular nature of the treaty requires, 
wg ay Thus every proceeding contrary to friendſhip breaks a treaty of 
oppoſite to peace made with the expreſs condition of living henceforth like 
its particu- 
lay unture. © Lib. III. Cap. XX. Sect. 28. 

good 
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good friends. To favour a nation's enemies, to inſult its ſub- 
jects, to moleſt its trade without reaſon, or without any grounds 
to prefer another nation to it; to refuſe aſſiſting it with proviſions 
when it may be conveniently done ; to protect its factions or re- 
bellious ſubjects, and ſhelter them: all theſe are poceedings evi- 
dently oppoſite to friendſhip, To theſe according to circum- 
ſtances may be added — To build fortreſſes on the 
frontiers of a ſtate, to expreſs a miſtruſt of it, to raiſe troops 
without making known the occaſion of it, and refuſe ſuch ex- 
planation, &c. But to ſhelter exiles, to receive ſubjects quitting 
their country without any intention of hurting it by their de- 
parture, but for the advantage of tneir private affairs ; chari- 
tably to receive emigrants quitting their country to enjoy a free- 
dom of conſcience ; in ſuch proceedings there is nothing incom- 
patible with the quality of friend. The particular laws of 
friendſhip are not to diſcharge us, according to the caprice of 
our friends, from the common duties we owe the reſt of man- 
kind. 
Laſtly, the peace is broken by the violation of any of the ex- 
preſs articles of the treaty. This third manner of breaking it is 
the moſt deciſive, the leaſt ſuſceptible of chicanery and evaſions. 
Whoever fails in engagements, as far as in him lies, annuls 
the contract ; this is beyond all doubt. 


& 46. 


za. By the 


violition of 
lome arti- 


cle. 


But it is aſked, whether the violation of one article only of the $ 47. 


treaty may cauſe the total rupture of it? Some “ here diſtingniſh 
between the articles connected together /connex/} and the ſepa- 


The viola 
tion ouly 
of one ar- 


rate articles /d:ver/i) and pronounce, that though the treaty be ticle breaks 


violated in the /eparate articles, the peace ſubſiſts with regard to 
the other. But to me Grotius's opinion ſeems evidently found- 
ed on the nature and ſpirit of treaties of peace. This great man 
ſays, * That all the articles of one and the ſame treaty are con- 
« ditionally included in one another, as if it had been formally 
« ſaid: I will do this, provided on your fide you do that +.” 
And he juſtly adds that, „when it is deſigned that the engage- 
« ment thall not be rendered incttectual thereby, this expreſs 
« clauſe is infected : That though any one of the articles of a 
&« treaty ſhould be broken, the others neverthele(s ſhall ſubſiſt in 
4 their whole force.” Such an agreement may unqueſtionably 
be made, It may likewiſe be agreed, that the violation of one 
article {hall produce only the of thoſe correſponding to it, 
and which as it were, conſtitute the equivalent to it. But if this 
clauſe be not expreſsly ſpecified in the treaty of peace, the viola- 
tion of one ſingle article overthrows the whole treaty, as we 
have proved above, in ſpeaking of teaties in general (Book II. 
202). 
i Cala inſigaificant is the diſtinction propoſed here between 


the whole 
treaty. 


& 48. 


the articles of great importance and thoſe of little importance. Whether a 


According to the ſtrict juſtice the violation of the leaſt article 


* Vide Wolf. Jus Gent. $ 1922, 1023. + Lib. II. Gap. XIX. $ 14. 


diſtinction 
may be 

made here 
among the 


diſpenſes letscr. 
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more im- diſpenſes the offended party from the obſervation of the other, 
, they being all, as we have juſt ſeen, connected reciprocally as ſo 
many conditions. Beſides, what a fource of diſputes in a ſuch 
a diſtinction ! who ſhall determine the importance of the article 
violated ? However, always to annul a treaty on the leaſt cauſe 
of complant, is by no mcans agrecable to the mutual duties of 
nations, to humanity, and to the love of peace, which ſhould 
always particulariy influence their cond ict. 
* 28 5 In order to prevent ſo great an inconveniency, a penalty, 
ed a. ould be impoſed on the intractor of any article ot leſs import- 
nix ty ance; and then, on his diſcharzing the penalty, the treaty again 
the viola- ſubbhits in its whole force, Likewiſe a penalty may be annexed 
33 to the violation of every article proportionate to its importance. 
I. his matter we have diſcuſſed in the article of truces (Book III. 
$ 243). 
$ £9. Affected delays are equivalent to an expreſs denial, and differ 
Of ail<Qed from it only in the artifice, with which he who practices them, 


Gclays - * i 
ſeeks toconceal his deceit : he adds fraud to perhdy, and actual- 
, . , * 
ly violates the article which he ſhould fulfil. 
$ er. But if the impediment be real, time muſt be allowed; for 


Of unſor- there can be no obligation to an impoſſibility; and, for the ſame 
mountable 3 © ; 
impedi- Teafon, if any inſurmountable obitacle ſhould render the execution 
ments of an article not only impracticable for the preſent, but for ever 
impoſſible, he who engaged for it is guilty of no fault; and the 
other party cannot make his inability a reaſon for breaking the 
treaty, but is to accept of an indemnification if the caſe be of 
ſuch a nature, and an indemnification be practicable. However, 
if what ought to be done in virtue of the article in queſtion be 
of ſuch a nature that the treaty ſeems only to have been made 
with a view to ſome particular thing, not to any equivalent, the 
impoſſibility which has happened, queſtionably annuls the treaty, 
Thus it is that a treaty of protection becomes void, on an inabi- 
lity of the protector to make good the protection he promiſed, 
though it be not from any fault of his that he is become incapa- 
ble. Thus whatever a ſovereign may have promiſed on condition 
of procuring for him the reſtitution of an important place, if 
this cannot be obtained he is diſcharged from all he had promiſed 
in conſideration of having it reſtored. Such is the invariable 
rule of the law. But the rigour of the law is not always to be 
inſiſted on. Peace is ſo eſſential to the welfare of mankind, na- 
tions are fo ſtrictly obliged to cultivate, procure, and on any in- 
terruption to reſtore it, that when ſuch obſtacles happen in the 
execution of a treaty of peace, we are candidly to cloſe with all 
reaſonable expedients, and rather than break a peace already con- 
cluded, and take up arms again, accept of equivalents and in- 
demnifications. 

8 52. We have in an expreſs chapter (Book II. Chap. VI.), examin- 
lien ed how, and on what occaſions, the actions of ſubjects may be 
treaty of imputed to the ſovercign and the nation. This muſt be deter- 
peace by mined, in order to determine how the proceedings of ſubjects 

may 


(GL, ", 
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may break a treaty of peace: this is an effect they cannot pro- 


duce unleſs their actions are imputed to the ſovereign. He who - 


is injured by foreign ſubjects does himſelf juſtice by his own 
power, when he meets with the offenders in his territories, or in 
a free place: for inſtance, on the open ſea ; or if he pleaſes, he 
requires juſtice from their ſovereign. If the offenders are rebel- 
lious ſubjects there is no room for application to their ſovereign ; 
but on ſeizing them even in a free place, every one does himſelf 
juſtice, In this manner pirates are treated. And to avoid all 
miſunderſtanding, it is agfeed that every private perſon commit- 
ting hoſtilities without a commiſſion from their ſovereign ſhould 
meet with the ſame treatment. 
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The actions of our allies may ſtill leſs be imputed to us than $ 83. 
thoſe of our ſubjects. The infraction of a treaty of peace by 3 


allies, even by thoſe who have been included in it, or 8 4 


in it as principal contracting parties, can therefore produce a 
rupture of it only with regard to themſelves, and not all relatively 
to an ally, who, on his ſide, refigiouſly obſerves his engagements, 
To him the treaty ſubliſts in its whole force, provided he does 
not undertake to ſupport the cauſe of theſe perfidious allies, If 
he furniſhes them with any ſuccour, which he cannot owe them 
in an occaſion of this nature, he eſpouſes their quarrel, and be- 
comes an accomplice in their breach of faith. But if he is deſir- 
ous of preventing their ruin, he may interpoſe, and by obliging 
them to make proper reparations, ſave them from an oppreſſion 
which would recoil on himſelf. The defence of them becomes 
juſt againſt an implacable enemy who will not fit down with a 
juſt ſatisfaction. 

When the treaty of peace is violated by one of the contractors, 


$ 5 


the other is at liberty to declare the treaty broken, or allow it to Right 
ſubſiſt; for he cannot be bound by a contract of reciprocal en- che alend- 


4 towards him who does not regard the ſame contract. 


4- 
of 


ed party 
againſt him 


ut if he chuſes not to come to a rupture, the treaty remainS-who has 
valid and obligatory. It would be abſurd that he who had broke violated 


it could pretend that it was annulled by his own perſidiouſneſs: 
this would indeed be an eaſy way of ſhaking off engagements, 
and reduce all treaties to vain formalities. If the offended party 
be willing to let the treaty ſubſiſt, he may remit the infraction 
committed, or require an indemnification or a juſt ſatisfaction, or 
diſcharge himſelf from ſuch engagements as correſpond with the 
article violated, from what he had promiſed in conſideration of 
what has not been fulfilled. But if he determines on demanding 
a juſt indemnification, and the party in fault refuſes it, the treaty 
is then, of conſequence, broke, and the injured contractor has a 
very juft cauſe for taking up arms again, And this is generally 
the caſe, it being ſeldom ſeen that the guilty party will ſo far 
acknowledge its Fault as to condeſcend to make reparation. 


CHAP, 


the treaty, 
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. 


Of the Right of Embaſſy, cr of the Right of ſending or receiving 
public Miniſters. 


T is neceſſary that nations ſhould treat with each other for the 

good of their affairs, for avoiding reciprocal damages, and 
for adjuſting and terminating their differences. And all being 
under the indiſpenſible obligation of joining and concurring in 
what tends to the common ſafety, and the opportunity (Prelim, 
$ 13.) of procuring to themſelves the means of accommodating 
and concluding their differences (Book II. § 323, &c.) ; and 
each having a right to every thing its preſervation requires 
(Book I. © 18.) to whatever can contribute to its perfection 
without injuring others (ibid. § 23.); as likewiſe to the means 
neceſſary to the accomplithment of its duties: it will follow, 
that every nation has the right of communicating with others, 
and is under the reciprocal obligation of conforming to this com- 
munication, as much as the ſtate of affairs can permit. 

But nations or fovereign ſtates do not treat together immedi. 
ately; and it is very ſeldom that their conductors or their ſove- 
reigns can perſonally confer together for diſcuſſing their affairs. 
T hele interviews would be often impracticable : and excluſive of 
delays, troubles, expence, and ſo many other inconveniences, 


it is rarely, according to the obſervation of Philip de Comines, 


that any good effect can be expected from them. The only way 
for nations and ſovereigns to communicate and adjuſt their in- 
tereſt is by means of mandatories, or delegates, - commiſſioned 
with tueir inſtructions and powers; that is by means of public 
miniſters. This term in its utmoſt extent denotes every perſon 
charged with public affairs, but is more particularly underſtood 
of a perſon acting in ſuch capacity at a foreign court. 

At preſent there are ſeveral orders of public miniſters, and in 
the ſequel we ſhall ſpeak of them; but whatever difference 
cuſtom has introduced among them, the eſſential character is 
common to them all. I mean that of Mie or repreſentative 
of a foreign power, a perſon charged with its affairs and orders; 
and this quality is ſuſhcient for the point in queſtion, 

Every ſovereign ſtate then has a right to ſend and receive 
public miniſters; they are the neceſſary inſtruments in affairs 
which ſovereigns have among themſelves, and to that correſpond- 
ence which they have a right of carrying on. In the firſt chapter 
of this work may be ſzen what we mean by fovercigns and in- 
dependent ſtates which conſtitute the great ſociety of nations, 
Theſe are the powers which belong to the right of embaſly, and 
an equal alliance or treaty of protection does not take away this 
right, 


An 
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An unequal alliance nor even the treaty of protection not be- $ 53. 
ing incompatible with ſovereignty (Book I. 5, and 6.) theſe — unequal 
kinds of treaties do not in themſelves deprive a ſtate of the right —— 
of ſending or receiving public miniſters. If the inferior ally or o protec- 
the party protected has not exprefsly renounced the right of 79 ous 
entertaining connections and treating with other powers, it — 
neceſſarily retains that of ſending or receiving miniſters. The right. 
like is applicable to ſuch vaſſals and tributaries as are no ſubjects 
(Book I. § 7, 8.). 

What is more, this right may even belong to princes or com- $ 9. 
munities though not ſovereigns, For the rights; the aſſemblage Of, che 
of which conſtitutes full lovereignity are not indivilible, and if, _ * 
by the conſtitution of the ſtate, by the conceſſion of the ſove- ttates of 
reign, or by reſervations which the ſubjects have made with kim, tie empire 
a prince or community is poſſeſſed of any one of the rights uſually — a 
peculiar to the ſovereign alone, this prince or community may 
exerciſe it, and avail himſclf of it in all its effects and all con- 
fequences, natural or neceſſary, unleſs they have been formally 
excepted, Though the princes and ſtates of the empire hold of 
the emperor or empire, yet in many reſpects are they ſovereigns, 
and as the conſtitutions of the empire ſecure the right to them 
of treating with foreign powers and contracting alliances with 
them, they inconteſtably have alſo that of ſending and receiving 
public miniſters. This, when they have been able to carry their 
clzims very high, the emperors ſometimes have diſputed with 
them, or inſiſted that at leaſt the exerciſe of it ſhould be ſub- 
mitted to their ſupreme autaority; pretending that their permiſ- 
ſion was neceſſary. But fince the peace of Weſtphalia, and 
the imperial capitulation, the princes and ſtates of Germany 
have found means to maintain themſelves in the poſſeſſion of this 
right, and they have ſecured to themfelves ſo many others, that 
the empire is now conſidered as a republic of tovereigns. 

It is the ſame with regard to ſubject cities, which are acknow- _ 5 60. 
ledged to be ſuch, and yet have a tight of receiving miniſters of i he 
foreign powers, and of ſending deputies to them; becauſe they right 1 
have a right of treating with them. On this the whole queſtion receiving 
depends; for who has a right to the end, has a right to the = Do 
means. It would be abſurd to acknowledge a right of negociat- 
ing and treating, and to conteſt the neceſſary means of doing 
it. The cities of Switzerland, Neutchatel, and Bienne, having 
the right of banner, have thereby the right of treating with foreign 

wers, though theſe cities are under the dominion of a prince. 

dor the right of banner or of arms comprehends that of grant- 
ing ſuccours of troops *, provided it be not contrary to the 
prince's ſervice, If theſe cities may grant troops, ſurely they 
may receive the demand made to them by a foreign prince, and 
treat of conditions. They may likewiſe depute ſome perſon to 


o Sce the hiſtory of the Helvetie Confederacy, by M. de Watteville. 
him 
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him for this purpoſe, or receive. his miniſters. And as they have 
at the ſame time the adminiſtration of the police, they can com- 
mand reſpec to ſuch foreign miniſters as come to them, What 
we ſay of the rights of theſe cities is confirmed by an ancient 
and conſtant practice. However eminent and extraordinar 
ſuch rights are, they will not be thought ſtrange, if it be conſi- 
dered that theſe very cities were poſleſſed of great privileges, 
though at the ſame time their princes themſelves held of the 
emperor, or of other lords, who were immediate vaſlals of the 
empire; when they threw off the yoke, and put themſelves in 
a perfect independency, the conſiderable towns of their terti- 
tories made their conditions, and inſtead of rendering their 
ſituation worſe, it was very natural for them to take advantage 
of junctures for rendering it ſtill more free and happy. Sove- 
reigns cannot now proteſt againſt the conditions on which thoſe 
towns conſented to follow them, and acknowledge them their 
ſuperiors, 

Viceroys and governors in chief of a remote province have 
frequently a right of ſending and receiving public miniſters ; but 
they act in the name and by the authority oi the ſovereign whom 

they repreſent, and whoſe rights they exerciſe. This entirely 

depends on the will of their conftituent. The viceroys of 

Naples, the governors of Milan, the governors-general of the 

Netherlands - Spain, were inveited with this power. 

8 62, The right of embaſly, like all other rights of ſovereignty, 
Miniſters of reſides ſolely in the nation as its principal and primitive ſubject. 
the nation In the interregnum, the exerciſe of this right returns to the 
. nation, or devolves to thoſe whom the laws have inveſted with the 
interreg- regency of the ſtate. They may ſend miniſters in the ſame 
pres manner as the ſovereign uſed to do, and theſe miniſters have the 

ſame right as thoſe of the ſovereign had. On the vacancy of 
the throne, the republic of Poland ſends ambaſſadors, and would 
not ſuffer that they ſhould be treated with leſs regard and con- 
fideration than thoſe ſent when it has a king. Cromwell effectu- 
ally maintained the ambaſſadors of England in the fame rank 
and regard as when they were ſent by the authority of kings. 

$ 62, Such being the rights of nations, a ſovereign attempting to 
Ot bim who hinder another from ſending and receiving public miniſters, does 
cilturbs an-. 2 
other in the him an injury, and offends againſt the law of nations. It is at- 
right of tacking a nation in one of its moſt valuable rights, and oppoſing 
embaſly. what nature herſelf gives to every independent ſociety; it is 

breaking the bands by which nations are united, and offending 

them all. | 
54. But this is to be underſtood only in a time of peace: war 
Of? what is introduces other rights. It allows us to cut off from an enemy 
egy all his reſources, to hinder him from ſending minitters to ſolicit 
time of war, afliſtance. "There are even occaſions when the miniſters of a 
neutral nation going to an enemy, may be refuſed a paſſage. 
There is no obligation of ſuffering them to carry to him-perhaps 
ſalutary informations, and to concert meaſures tor atliſting him. 


8 1 his 


$ 61. 
Miniſters of 
viceroys. 
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This admits of no doubt, for inſtance, in caſe of a beſieged 
town. No right can authoriſe the miniſter of a neutral power, 
nor any other perſon whatſoever, to go into it without the be- 
ſiegers leave; but to prevent offeace, good reafons muſt be 

iven to ſovereigns for this refuſal of letting their miniſters paſs, 
and with ſuch they are to be ſatisfied, if they are diſpoſed to 
continue neutral. Pafſage is even ſometimes refuſed to ſuſpected 
miniſters in critical and dubious junctures, though there be no 
open war. But this is a delicate proceeding, and if not juſtified 
by reaſons entirely ſatisfactory, produces an acrimony which eaſily 
produces a rupture. 
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As nations are obliged to correſpond together, attend to the _ $ 65. 


propoſals, and demands made them, to maintain a free and ſafe 


The mini- 
ſter of a 


way of explaining themſelves and adjuſting the differences; a fricadly 
ſovereign cannot, without very particular reaſons, refuſe ad- power to be 
mitting and hearing the miniſter of a friendly power, or of one cee. 


with whom he is at peace. But in caſe there are reaſons for not 
admitting him into the heart of the country, he may appoint a 

lace on the frontiers, notifying that he will ſend proper perſons 
for hearing his propoſals, and there the foreign miniſter is to 
og: it is ſufficient that he is heard, 


he obligation does not go fo far as to ſuffer at all times per- 4 6. 
petual miniſters, who are deſirous of reſiding with a ſovereign, Of refidene 


though they have nothing to negociate. It is natural, indeed, 
and very agreeable to the ſentiments which nations owe to each 
other, that theſe reſident miniſters, when there is nothing to be 
feared from their ſtay, ſhould be friendly received : but if there be 
any ſolid reaſon againſt this, what is for the good of the ſtate 
ought unqueſtionably to be preferred ; and the foreign ſovereign 
cannot take it amiſs if his miniſter, who has concluded the 
affairs of his commiſſion, and has no other affairs to negotiate, 
be deſired to depart. The cuſtom of keeping every. where 
miniſters continually reſident, is now fo ſtrongly ettabliſhed, that 
the refuſal of a conformity to it would, without very good rea- 
ſons, give offence. Theſe reaſons may ariſe from particular 
conjunctures; but there are alſo common reaſons always ſubſiſt- 
ing, and ſuch as relate to the conſtitution of a government and 
ſtate of a nation. The republics have often very good reafons 
of the latter kind, to excuſe themſelves from continually futter- 
ing foreign miniſters, who corrupt the citizens, in order to gain 
them over to their maſters, to the great prejudice of the republic, 
and fomenting of the parties, &, And thould they only dif- 
fuſe among a nation, formerly plain, frugal, and virtuous, a 
taſte for luxury, avidity for money, and the manners of courts, 
theſe would be more than fufficient for wile and provident rulats 
to diſmiſs them. The Poliſh government is not fond of reſident 
miniſters among them, as indeed their practices with the mom» 
bers of the diet have given but too many reaſons for keeping 
them at a diſtance from it. In the year 1666 a nuncio cpeiily 
complained before the diet, that the French * or 


minilters. 
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longed his ſtay in Poland without any neceſſity, and that he ought 
to be looked on as a ſpy : others in 1668, moved fot a law to 
fix the term an ambaſſador ſhould be allowed to ſtay in the king. 

3 
How mini- dom ©. 
ſters of an The greater the calamities of war are, the more it is in it in- 
ye ang 5 cumbent on nations to preſerve means for putting an end to it, 
mince. This produces a neceflity, that even in the midſt of hoſtilities, 

they may be at liberty reciprocally to ſend miniſters for making 
overtures of peace, or ſome propoſals for abating the rage of 
war. The miniſters of an enemy cannot indeed come without 
permiſſion ; accordingly a paſſport or ſaſe- conduct is afked for 
him, either through the intervention of a common friend, or 
by one of thoſe meſſengers whom the laws of war protect, and 
of whom we ſhall ſpeak in the ſequel ; I mean a trumpet or 
drum. It muſt likewiſe be owned, that on ſolid reafons, the 
fafe-conduRt may be refuſed, and the miniſter not admitted. But 
this freedom, which is founded on the care every nation owes to - 
its ſafety, does not hinder but that it may be laid down as a 
general maxim, that we are not to refuſe admitting and hearing 
an enemy's miniſter: that is, that war alone, and of itſelf, is 

. not a ſufficient reaſon for refuſing to hear every propoſal coming 
from on enemy. To warrant ſuch refuſal there muſt be ſome 
particular and well-grounded reaſon ; as for inſtance, à reaſon- 
able fear, a fear juſtified by the very conduct of an inſidious enemy, 
which ſends its miniſters to make propoſals, only with a view of 
making diviſions among allies, of lulling them aſleep with ap- 
pearances of peace, and impoſing on them. 

& 68. Before I cloſe this chapter it will be proper to examine a 
Whether queſtion, famous for being often debated, whether foreign na- 
may be re- tions may receive ambaſſadors and other miniſters of an uſurper, 
ceived from and ſend fuch miniſters to him. Here foreign powers, if the 
oc ſent to an advantage of their affairs invites them to it, follow poſſeſſion : 
uturper- there is no rule more certain, or more agreeable to the law of 

nations and the independency of them. As foreigners have no 
right to interfere in the domeſtic concerns of a people, they are 
not obliged to canvaſs and inſpect its œconomy in thoſe par- 
ticulars, or to weigh either the juſtice or injuſtice of them. 
They may, if they think proper, ſuppoſe the right to be annexed 
to the poſſeſſion. When a nation has expciled its ſovereign, 
the other powers Which are not willing to declare againſt it, and 
would not draw on themſelves its arms or enmity, conlider that 
nation as a free and ſovereign ſtate, without taking on them- 
ſ-lves to determine whether it has acted juſtly in withdrawing 
from the a'legiance of ſubjects and dethroning the prince. Car- 
dinal Mazarine received Lockhart, who had been ſent as ambaſ- 
ſador from the republic of England, and would neither ſee king 
Charles the Second nor his miniſters, If a nation, after driving 
out its prince, ſubmits to another, or changes the order of ſue- 


® Wiqueſort's Ambaſſador, Book I. 5 1, 
ceſſion, 
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ceſſion, and acknowledges a ſovereign to the prejudice of the 
natural and appointed heir; foreign powers may here likewiſe 
conſider what has been done as legal; it is no quarrel or buſi- 
neſs of theirs. At the beginning of the laſt century, Charles 
duke of Sudermania having obtained the crown of Sweden, to 
the prejudice of Sigiſmund king of Poland, his nephew, was ſoon 
acknowledged by molt fovereigns. Villeroy, minitter of Henty 
the I'Vth, king of France, at that court, in a memoir of the 8th 
of April 1608, plainly ſaid to the preſident Jeannin, All theſe 
reaſons and conſiderations ſhall not hinder the king from treating 
with Charles, if he finds it to be his intereſt, and that of his 
kingdom. | 

This was arguing ſenſibly. The king of France was neither 
the judge nor the guardian of the Swedith nation, that he ſhould, 
againſt the good of his own kingdom, refuſe to acknowledge the 
king which Sweden had choſen, under pretence that a competitor 
termed Charles an uſurper. Had it even been done with juſtice, 
it does not come under the cognizance of foreigners. 

Therefore, when foreign powers have received the miniſters 
of an uſurper, and ſent theirs to him, the lawful prince, on re- 
covering his throne, cannot complain of theſe meaſures as an 
injury, nor juſtly make them the cauſe of a war, provided theſe 
powers have not gone farther, nor furniſhed any ſuecours againſt 
him. But to acknowledge the prince dethroned; or his heir; 
after a ſolemn acknowledgment of him who ſills his place, is 
doing wrong to the latter, and declaring againſt the nation who 
has choſen him. Such a ſtep which had been taken in favour of 
James the ſecond fon, king William the Third, and the Engliſh 
nation, alledged as one of the principal reaſons of the war waich 
England ſoon after declared againſt France. All the blandiſh- 
ments, and all the proteftations of Lewis XIV. were of no 
weight: the Engliſh accounted the acknowledgment of James's 
fon as king of England, Scotland, and Ireland, by the title of 
James the Third; an outrage and injuitice both to the king and 
the nation. 
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Of the ſeveral Orders of public Miniſters, of the repreſentative 
Character, and of the Honours due to Miniſlers. 


AN TIENTLY, ſcarce any other than one order of public 
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miniſters was heard of; theſe were in Latin termed Legati, Origin of 


which has been rendered by the word a nbaſſador z but courts 
becoming more proud, and conſequently more difficult on the 


the ſeveral 
orders of 
public mi- 


ceremonial part eſpecially, it was thought neceſſaty to extend the nitters. 


repreſentation of the miniſter to the dignity of his maſter ; and 


for avoiding difficulties, perplexities, aud oxpence, 3 
Ee 
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of a leſs exalted rank came to be employed on certain occaſions 
(pechaps of this the firſt example was ſet by Lewis the Xlth, 
king of France.) "Thus ſeveral orders of minitters being 
ellabliſhed, more or leſs dignity was annexed to their character, 
and proportionate honours were required for them. 

Every miniſter in ſome meaſure repreſents his maſter, as every 
attorney or mandatory repreſents his conſtituent, But this re- 
preſentation relates to the affairs of his office; the miniſter 
repreſents the ſubject in whom reſide the rights which he is to 
exerciſe, preſerve, and aſſert, the rights which he is to treat of 
in the maſter's ſtead. In the gencrality, and for the eſſential part 
of affairs, ſuch repreſentation is admitted as an abſtract from the 
dignity of the conſtituent. iterwards ſovereigns would be 
repreſented not only in their rights, and to ſettle their affairs, but 
likewiſe in their dignity, their grandeur, and pre-eminence : un- 
queſtionably this cuſtom was derived from ſome ſignal occaſions, 
and ceremonies, as marriages, for which ambaſſadors are ſent. 
But ſuch ſublime degree of dignity in the miniſter is very incon- 
venient to buſineſs, often occalioning difficulties and conteſts. 
This has introduced the ſeveral ranks of public miniſters, and 
the different degrees of repreſentation, Cuſtom has eſtabliſhed 
three principal degrees. The repreſentative character, fo called 
by way of excellence, is the power reſident in the miniſter of 
repreſenting his maſter, even in his very perſon and dignity. 

The repreſentative character, fo termed by way of excellence, 
or in diſtinction from other kinds of repreſentations, conſtitutes 
the miniſter of the firit rank, the ambaſſador. It places him 
above all other miniſters who are not inveſted with the ſame 
character, and precludes their entering into competition with the 
ambaſſador, At preſent there are ambaſſadors ordinary and ex- 
traordinary; but this is no more than an accidental diſtinction, 
and relative to the ſubject of their miſſion. Yet almoſt every 
where ſome difference is made in the treatment of theſe different 
ambaſſadors. This is merely matter of cuſtom. 

Envoys are not inveſted with the repreſentative character, 
properly ſo called, or in the firſt degree, They are miniſters of 
the ſecond rank, on whom their maſter was willing to confer a 
degree of dignity and regard, which, without being on a level 
with the chatacter of an ambaſiador, immediately foilows it, as 
ſuperior to every other, There are alſo envoys or 4inary and c- 
trarrdinary ; and the intention of princes manile{ty is, that 
the latter be moſt regarded. This likewiſe depends on cuſtom. 

The word re/ident formerly related only to the continuance of 


Of reudence the miniſter's ſtay, and it is frequent in hiſtory for ambaſadors in 


ordinary to be ſtyled only refidents, But ſince the eſtabliſhment 
of different orders of miniſters, the name of refident has been 
limited to miniſters of a third order, to the character of which 
general practice has annexed a leſſer degree of regard. The 
reſident does not repreſent the prince's perſon in his dignity, but 
only in his affairs. iis repreſetution is ia reality of the ſame 

Nature 
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nature as that of the envoy: and he is accordingly, together with 
the envoy, often termed a miniſter of the ſecond order; and 
the public miniſters are Ciſtirpuithed only into two claſſes; am- 
baſſadors who have the repreſen-ative character, ſo termed by 
way of excellence, anc all the miniſters who are not inveſted 
with that eminent character. This is the molt neceſſaiy diltinc- 
tion, and indeed the only eftential. 


419 


Laſtly, a cuſtom ſtiil more modern, has ereQed a new kind of 9 74. 
miniſters, without any particular determination of character, Of :ainiſtery 


Theſe are called twmply miniſters, to indicate that they ar: in- 
veſted with the general quality of a ſovrereig 's mandatories, 
without any particular ailignments of ram aud character. Tt 
was like wie the hundeilo o ceremony which gase rite to this 
novelty, Ute had eſtabli hed diſtinct treat nt for an an batlador, 
an envoy, and a teüdent ifiicuities betwixt mi jiters of the 
ſeveral princes oſten arvf- on this he d, and fp ly al out 
Tis. Jn order to avaid ail conte.t on cortiin critical wilatois, 
Wien they migat be apprehendled, it has buen rudged proper a 
{-ad minitters, without giving them xy of tet 10N Ci ace 
ters; ſuch ac ny. ſubjected to any ſettled cor mb nz, ant can 
pretend {> no partic lar tre tment. | he minifier r-profents his 
maſter in a Va. UC & ii indeterminate inner, whien cannot be 
equal ti the firſt c t. and confequontty mazes no dincuty of 
yielding, % an Aambaſl.cr, He is intitled to the general regard 
due to a p {on of conhuetce to whom the {over.1gn com s 
the care his at.. , and he has ail the rights clients] to the 
chracter of a publ. [niniffer. This indeterminate quality is 
ſuch, that the {yrercign may give it to, one of his ſervants on 
whom he would not conter the character of ambatiator ; and, on 
the other hand, it ay he accepted by a man of rank, wha 
would not ſubmit to the rank of r-1denty, and acquiice in the 
treatment at .prefeiit ailotied to that ſtation. There ate alto 
miniſters plenipotentiaries, and of much greater diſtiaction than 
ſimple minitters. Thefe neither have any particular attribution 
of rank and character, but by cuſto are now placed immedi- 
ately after the ambatiador, or on à level wich the envoy extraordis 


nary. 
We have ſpoken of cs in the article of commerce (Book 


* 
4 —— 
* 


II. §. 34.). Formetly ag-ts were a kind of public miniiters ; Of conſals; 


but in the preſeut increale aud protuſion of ticles, this is given t 
mere commitlioners, appointed b princes tor tavir private aff. its 
and who not WNT eq us ntly are ſubjec:s of the country wiicre ey 
reude. They at noc public miniſters, and conſequently not 
under the protection of the le of nations. But + more paitts 
cular protection is due to them tha to other form 1gners e eiti- 
Zens, and me rc rare con ration of the prince a m they 
ſerve, Ii this prince tens an arent With credentials, and for 
public affairs, ite agont trom that time becomes a public mini- 
Ker ; the tive makes no alteration. "This is hkewile applicable 

Ee 2 to 


puis, KG 
5 


D . . 


Jo — 2x 


| 
: 


420 OF THE SEVERAL ORDERS B. IV. Ch. VI. 


to deputies, commiſſaries, and others charged with public 


altairs. 
& 76. Among the ſeveral characters eſtabliſhed by cuſtom, it is in 
Of creden- the iovercign's choice with which he will inveſt his miniſter ; 
tial. and the character of the miniſter is made known in the creden- 


tials which he deltvers to the ſovereign to whom he is ſent. 
Letters of credence are the inſtruments which authoriſes and 
eſtabliſhes the minitter in his character with the prince to. whom 
they are addreiled. If this prince receives the miniſter, he can 
receive him only in the quality attributed to him in his creden- 
tials. They are as it were his general letter of attorney, his 
mandate patent, mandatum man'/c/t11m. 
The inſtructions given to the miniſter contain the maſter's 
* fecret mandate; the orders to which the miniſter muſt carefully 
tions. conform, and which limit his powers. Here might be applied 
all the rules of the law of nature concerning the ſubject of the 
mandate, whether patent or ſecret. But as this more parti- 
cularly concerns the ſubject of treatics, we may the more pro- 
perly exclude ſuch details from this work; as by a very well- 
ground? ed cuſtom any engagements which the miniſter ſhould 
enter into, are- at preſqne of no force among ſorcreigns, unleſs 
ratified by his principal. 
7) We have ſcen above, that every fovereign, and even every 
Of the body-politic, or every perſon who has a night to treat wit 
right of — zu powers, may alſo fend ambaſſadors, See the foregoing 
fendingame ch: apter, As to ſimple miniſters or mandatories, conſidered in 
baun ns : # ; l 
general as charged wich affairs, and furniſhed with powers from 
thoſe who have a right of treating, this admits of no difficulty. 
The rights and pretogatives of n. intiters of the ſecond order are 
ſill granted ro miniffers of any ſoveteigu ſtate 3 potent monarchs 
indeed deny ſom: petty ſtates tlic aht of ſending ambaſſadors; 
but let us fee with what reafon. According to the uſage gene- 
rally received, the ambaſlador is a public minifter repreſeuting 
the perfon and dignity of a ſovereign; and this repreſentative 
character procures him particular honours. Great princes make 
a difficulty of admitting an ambaſſador of a ſmall (tate, from a 
repugnancy of paying him ſuch diltinguiſhed honours. But it 
is manifeſt that every ſovereign has an equal right of cauſing 
kimiclt to be repreſented, no leſs in the firit, than in the ſecond 
or tuird degree. Beſides, in the focicty of nations, a diſtinguiſh- 
ed con'ideration is due to the ſovereign dignity, 0 e have ine wn 
(Eook II. Ch. III.) that the dign- ty of independent nations 15 
ellentially the ſame ; that a ſovereign prince, though weak, is 
a foyercign independent, and equal to the greateſt monarch, as a 
dwarf is not leſs a man than a giant, thou; ah indeed the political 
giant makes a greater figure in the general lociety than the dwart, 
and on this account more reſpect and ſignal honours are paid to 
him. It is evident then that every prince and every ſtate 8 a 
right of ſending ambaſſadots, and chat to oppoſe it in ſuch ri 
is a very great 1wjury ; it is Coteſting its ſovereigu Cignity, Andi 
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it has this right, its ambaſſadors cannot be denied thoſe regards 
and honours which cuſtom particularly aſſigns to the repreſentative 
of a ſovereign, The king of France receives no .ambaſladors 
from the princes ot Pong” b as reſuſing to their miniſters the 
honours annexed to the firſt degree of repreſentation yet he 
admits ambaſſadors from the princes of Italy. The reaſon 
pretended for this is, that the latter are more pertedly ſovereigns 
than the former, as not holding in a like manner from the 
authority of the emperor or the empire, though feudatories of 
it. Yet the emperors clan the ſame rights over the princes of 
Italy, as over tha Germany. But France, ſceing that the 
former do not nake one body with Germany, nor ani at the 
diets, countenances their abſolute independence, in order as much 
as poilible to detach them from the empire, 

[ ſhall not here en ter into a derail of the honours due and 


and cuſtom: I ſhall only oblerve, in general, that they 
intitled to thoſe civilities and diſtinctions which uſe and good 
manners have appointed, as exprettions of the conttderation 
ſuitable to the repreſeritative of a ſovercign. And it muſt be 
obſerved here, with regard to things of inttitution and cuſtom, 
that when a practice is to ſettled as to give a real vaiue to things 
indifferent in their nat ire, and a fixed ſigmiication according to 
the manners and uſages, the natural and necefſairy law of nations 
neceſſarily requires that regard fhould be had to fich inttitution, 
and to behave in ſuch thin zs as if they had in themſelves the 
value which has been anne ced to then. For inftance, accord- 
ing to the uſage throughout Europ 85 it is a p<cuuar right for the 
ambaſ. dor to we r his hat before the *n c ty whom he is ſent. 
This right expreſtes that he is acknou ledged the reprefentutive of 
a ſovereign ; to rofu ſe it therefore to the „ of a ſtate 
truly independe: it, would be an injury to the irate, and in ſome 
meaſure degrading it. The Switzers, who formerly underitood 
war better than the uſages or forms of courts, and I':tle mindtul 
of what was mere ceremony, having on ſome occations permit- 
ted themſelves to be treated in a manner little, ſuitable to the 
dignity of the nation, their ambaſtul: 18, in 1063, ſuffered the 
king of France, and the nobles of his cnurt, to refuſe them 
thoſe honours which cuſtom has rendered effennial to the am- 
baſladors of ſovercigus, and particularly that of being covered 
before the king at their audience, 

Some who knew better what they owed to the glory of their 
republic, ſtrongly inſiſted on this eftential and diſtinctive honour ; 
but it was carried by a nwyority, and, at length, all yielded, on 
being aſſured that the ambaſlador of the nation had not covered 
themſelves before Henry the IV th. Allowing the tact to be 
true, the reaſon was not unanſwerable. hz "Switzers might 
reply, that in Henry's time their nation Was ſolemuhy ack: NOW 
ledged free and independent of the empiic, as in 1648, by the 
greaty of Weſtphalia, Ihey niigat have lai, that thungh their 
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predeceſſors had been wanting in a proper ſupport of the dignity 

of their ſovereigns, that groſs over fight was no obligation on 

their ſuccefiors to commit the like. At preſent, as che nation 

knows better, and is more attentive to thoſe kind of things, it 
| | will not fail to maintun its dignity. Any other extraordinary 
honours paid to its ambaſſadors will not be able to blind it ſo far 
as to overlook that whnici cuſtom has rendered eflential, When 
Lewis XV. came into Alfatia in 1744, the Helvetic body de- 
clined ſending ambaſſadors to compliment him, according to cuſ- 
tom, without knowing whether their ambaſſadors would be 
allowed to wear their hats: nd on the refuſal ot this juſt demand, 
none were ſent. Switzerland may res ſonably hope that his 
moſt Chriſtian majeſty will no longer inſiſt un a claim iich does 
not heighten the luſtre of his crown, but degrades antient and 
faithful allies, 
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| Of the Rights, Privilege, and Immunities of AmbaJadors, and 
| ether Public Miniſter Jo 


A RESPECT due to ſovereigns ſhould reflect on their 

* 3 repreſentatives, and chiefly on their ambaſladers, as repre- 

the wakiic ſenting his maſter's perfon in the firtt degree, Whoever affronts 

miniſters, OT injures a public miniſter commits a crime the more delcrving 
a ſevere puniſhment, as thereby the ſovereign and his country 
might be brought into great difficulties and trouble, It is juſt 
that he ſhould be punithea for his fault, and that the ſtate ſhould, 
at the expence of the delinquent, give a full ſatisfaction to the 
ſovereign aftronted in the perſon of his miniſter. If a fovercign 
miniſter. oftends a citizen, the latter may oppoſe him without 
departing from the reſpect due to the character, and give him a 
leſſon which ſhall both efface the ſtain of the outrage and expoſe 
the author of it. The perſon offended may further prefer a 
complaint to his ſovereign, who will demand of the miniſter's 
matter a juſt ſatisfaction, The great concerns of the ſtate 
forbid a citizen, on ſuch occaſions, to entertain thofe thoughts of 
revenge Which the point of honour might ſuggeſt, though 
otherwiſe allowable. Even, according to the maxims of the 
world, a gentleman receives no diſgrace by an affront for which 
it is not in his power, of himſelf, to procure ſatisfaction. 

5 27. The neceſſity and right of embaſſies being eſtabliſhed (See 
ax ay Chap, V. of this Book), the perfect ſecurity, the inviolability of 
aud ivo. Ambaſſadors, and other miniſters, is a certain conſequence of it; 
lable. for if their perſon be not defended from violence of every kind, 

the right of embaſſies becomes precarious, and the ſuccels very 
uncertain, A right tu the end is. a right to the neceſſary means. 
Embailes then being of ſuch great importance in the univerſal 
ſociety of nations, and ſo neceſſary to their common 9 

the 
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the perſon of miniſters charged with this embaſly is to be ſacred 
and invilable among all nations (See Book IT, P 215. ). Vha- 
ever offers any violcoce to an ambaſſador, or any other public 
miniſter, not only injures the ſover-13n whem this minitter 
repreſents, but he alſo hurts che coni.non ſafety and well-being 
of nations: he becomes guilty of an atrocious crime towards 
the whole world. 

This ſafety is particularly due to the miniſter, from the ſovercign 


423 


§ 82, 


to whom he is tent. Lo admit a miniſter to acknowledge him F=ticulzr 


in ſuch quality, is engaging to grant him the moſt particular 


protection, and that he thai! enjoy all pollible ſafety. A fove- 
reign is indeed to protect every perſon within his dominions, 
whether native or foreigner, and {helter him from violence; but 
this attention is in a higher degree due to a foreign ninitter. A 
violence done to a private perſon is a common treſpaſs, which, 
according to circumitances, the prince may pardon : but if done 
to a public miniſter, it is a crime of ſtate, aa offence again the 
law of natiors. A pardoa of this does not depend on the pri e 
in whoſe country the crime has been committed, but on him 
who has been offended in the perion of his repreſentative. How- 
ever, it the miniſter has been inſulted by perſons ignorant of his 
Character, the fault docs not affect the law of nations; but 
comes within the cafe of comm on treſrifſes. Some diſſolute 
young feliows in 2 town of Switzerland having, in the night- 
time, infuited the Englih miniſtec's house, not knowing who 
lived there, the magiſtracy (eat a meſſage to the miniſter to 
know what fatisfaction he required, He wiſely anfwerev, that 
it was the magiſtrates concern to vindicate the public as they 
ſhould judge proper; but as for himſelf he required nothing, not 
thinking hunfelf alironted by perſons who could iuve no detign 
on him, as not knowing his houſe. Another particular circum- 
ſtance in the protection of foreign miniſters is this: According 
to the wretched maxims introduced by a falſe point of honour, 
a ſovereign is under a neceſſity of hewing indulgence towards a 
perſon wearing a {word, who inftantly revenges an atront done 
to him by a private perſon ; but violent proceedings can never be 
allowed of, or excuſed againſt a public miniſter, ualeſs the latter, 
by beginning and urging the violence, ſhould lay the other under 
a nece{lity of defending himſelf. 

Though the miniſter's character does not become declared in 
its whole extent, and thus dues not fecure to him the enjoyment 
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of all nis rights till he is acknowledged and admitted by the ſove- it m- 
reign to whom he delivers his credentials; yet, on his entering mencets 


into the country whither he is ſent, and making himſelf known, 
he is under the protection of the law of nations; otherwiſe it 
would not be ſafe for him to come, Till he has had his audience 
of the prince, he is on his word to be conſidercd as a miniſter 
and further, beſides notice of it, utually ſent by letters in cafe 
of doubt, the miniſter is provided with paſſports, certifying his. 
charactet. 
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Theſe paſſports ſometimes become neceſſary to him in the 
countries through which he paſſes in his way to the place of his 
deſtination z and, when it is neceflary for procuring the reſpect 
and honour due to him, he produces them. Indeed that prince 
alone to whom the miniſter is ſent, is under a particular obliga- 
tion that he ſhall enjoy all the rights annexed to his character : 
yet the others, through whoſe dominions he paſſes, are not to 
deny him thoſe regards to which the miniſter of a ſovereign is 
intitled, and which nations reciprocally owe to each other. 
They efpecially owe him an entire fatety. Jo inſult him would 
be injuring his maiter and the whole nation; to arreſt him and 
oftcr violence to him, would be hurting the right of embaſſy, 
which belongs to all ſovercignus (F 57, 63.). Francis the Firtt 
king of France, had all the reaſon in the world to complain of 
the murder of his ambakadors Rincon and Fregoſa, as an hor- 


rible crime againſt public faith and the law of nations. Theſe 


two perſons, deſtined the one to Conſtantinople, and the other to 
Venice, having embarked on the Po, were ſtopt and murdered, 
and in appearance by order of the governor of Milan v. The 
emperor Charles the Vth's negligence to diſcover the author of 


the murder gave room to think that he had ordered it, or at leaſt 


that he had tacitly approved of the fact. And as he did not give 
any ſuitable ſatisfaction concerning it, Francis the Firſt had a very 
juſt cauſe far declaring war againſt him, and even demanding 
aſſiſtance of all other nations. For an affair of this nature is 
not a particular difference, or a litigious queſtion, in which each 
party wreſts law over to its fide ; ic is the quarrel of all nations 
who are concerned to maintain as ſacred the tight and means of 
communicating together, and treating of their attuirs. If an in- 
nocent paſſage be due, even with entire ſatetv, to a mere private 
perſon, much more is it due to the miniſter of a ſovereign 
who is going to execute his maſter's orders, and travels on 
the affairs of a nation. I ſay, an innocent patlage ; for the mi- 
niſter's journey is juſtly ſuſpected, if a ſovereign has reaſon to 
apprehend that he will abuſe the freedom o coming into his 
country, for plotting ſomething againſt his ſervice, or that he is 
going to give intelligence to his enemies, or to ſtir up others 
2gainſt him, We have already ſaid (5 64.) that a paſſage may 
be denied him; but he is not to maltreat him, nor ſuffer any 
inſult to be offezed to his perſon. Though he has not reafon 
ſufficient for denying him a paſſage, he may take precautions 
againſt the ample uſe which the miniſter may make of it. Theſe 


maxims the Spaniards found even in Mexico, and the neighbout- 


ing countries, The ambaſſadors were reſpected all along the 
road ; but if they went out of the highway they were to forfeit 
their * . A vety wile reſervation, that ſpies might not be 
ſent under the name of ambaſſadors, Thus, at the famous con- 


Memoirs 9 Martin du Bellay. Book IX. 
tl Solus Hutory of the Cenqueſt of Mexico. 
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greſs of Weſtphalia, whilſt peace was negociating amidſt the 
dangers of war and the noiſe of arms, the routs of the ſeveral 
couriers ſent or received by the pleaipotentiaries were marked, 
and out of ſuch limits their paſſports were of no protection *. 


What we have ſaid concerns nations which are at peace with g ge. 


425 


each other. On the breaking out of a war, the obligation of Ambaila- 


leaving the enemy in the free enjoyment of his right ceaſes ; and, 


His men may alſo be attacked and ſeized wherever there is a right 
of exerciſing acts of hoſtility. I hus a paſſage may not only be 
refuſed to the miniſters of an enemy ſent to other ſovereigns, 
but if they undertake to pals privately, and without permiſſion, 
into places belonging to their matter's enemy, they are liable to 
be arreſted ; and of this the laſt war furnithes a ſignal inſtance, 
An ambaſlador of France going to Berlin, by the imprudence 
of his guides, took his way through a village within the elector- 
ate of Hanover, of which the ſovereign, the king of England, 
was at war with France; he was arreited, and afterwards ſent 
over to England. As his Britannic majeſty had herein only made 
uſe of the rights of war, neither the court of Farnce nor that of 
Pruſſia complained about it. 

The reaſons which render embaſſies neceſſary, and ambaſſadors 


dors going 
me * : iato an 
on the other hand, we are warranted in depriving him, weaken- enemy's 


ing him, and reducing him to accept of equitable conditions. country. 


& 86. 


ſacred and inviolable, are of no lets force in time of war than in Embaſſics 


a profound peace, On the contrary, the neceflity and indiſpen- 
ſible duty of retaining ſone method of reconcihation and the 
reſtoration of peace, is a freſh reaſon why the perfons of mini- 
ſters, as inſtrumeats of the reconciliatory conferences, ſhould 
be ſtill more ſacred and inviolable. Nemen legati ſays Cicero, 
ejuſmodi cfſe devet, qurd nin made inter fociorum juray fed etiam 
inter heſtium tela in % verſetur t. Accordingly, the ſafety 
of perlons bringing meſlages or propoſals from the enemy, is 
one of the mot fzcred laws of war. Indeed the ambaſlador 
of an enemy is not to come without permiſhon; and as there 
is not always the conveniency of procuring it by neutral 
perſons, this has been ſupplied by the eſtabliſhment of certain 
privileged metlengers for carrying propolals from enemy to 
enemy, in perfect ſafety. 

I mean heralds, trumpeters, and drummers, who by the laws 


of war, and thoſe of nations, are, on their making themſelves of heralds, 
trumpeters, 
and drum- 


known, and keeping within the terms of their commiſſion, and 
the functions of their employment, are facred and inviolable. 
This mult neczilarily be; for excluſive of what we have ſaid 
concerning the reſcrvation for reſtoring peace, there are, in the 
very courſe of war, a thouſand occattons, when the common 
ſafety and the advantage of both parties require that they ſhould 
be able to ſend meſſages and propoſals. Heralds ſucceeded the 
feciales of the Romans: at prelent they are grown out of uſe ; 


# Wicqucfort's Amb; flador, Book I. $. 17, t In Verrem, Lib. I. 
drummer; 


* 


betweixt 
cncuies. 
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drummers or trumpæters are ſent, nd atiervyards, according to the 
occaſions, miniſters or omcers ſurnied with powers. "Theſe 
drummers and ctrumpeteis are cted and inviolable, but they are 
to make thenblves known by the mars peculiar to them, 
Maurice prince of Orange highly rctenred tne garriton of Yicn- 
dick tiring an his trumpeter , layine, that they who violate the 
law of nations cannot be too ſeverely punihed, Other intiances 
may be ſeen ia V\ icquetort, and particular!y the reparation which 
the duke of Savoy, as genera of Charles the Vas ar ny, cauſed 
to be made to a re, trumpeter, who had been pulled off his 
horſe and ſtripped by io German toldiers +. 

& $3, In the wars of the Netherlands the duke ot Alva hanged up a 
— eto trumpeter belonging to the prince of Orauge, ſaying, that he 
Ke. to be Was not obliged to allow laicty to a trumpeter teat him by the 
rſpeacd chief of the rebels f. Certainly this tanguinary general, on this 
2 occalian, as on many others, violated the laws ot war, which, as 

we have proved above (Book III. Chap. XVIII.), are to be ob- 
ſerved even in civil wars. And unlets both parties can, with the 
reatelt fatetyy interchange metiages, and reciprocally tend per- 
ſons of coutidence, how, on theſe unfortunate occaſions, will 
they ever come to talk of peace? what way is left for negoci- 
ting a ſalutary accommodation? The ſame duke of Alva, in the 
war which the Spaniards afterwards made on the Portugueſc, 
whom they alſo termed rebels, cauſed the governor of Caſcais to 
be hanged, for firing on a trump«ter ſent to ſummon the place ||. 
In a civil war, or when a prince takes arms for ſubduing a people 
which believes itſelf diſcharged from their obedience to him, to 
pretend that the enemies thould reſpect the laws of war, whilit 
he himielf treats them in a quite contrary manner, is Carrying 
wars to the molt crucl extremes, and forming a ſeries of mutual 
repriſals; it is turning them into maſlacres without rule or 
meaſure. | | 

8 89. But as a prince may, on good reaſons, diſpenſe with himſelf 
Sometimes from hearing and admitting anballadors, the general of an army, 
they may. or any other commander, is not always obliged to receive a trum- 
admittance. Peter or drummer: for inſtance, if the governor of a place appre- 

hends that a ſummons may intimidate his garriſon, and raiſe 
thoughts of capitulating ſooner than is proper, he may uaqueſ- 
tionably ſend notice to a trumpeter who is coming up, that he 
ſhould withdraw; and likewiſe declare, that if he returns on the 
ſame cauſe, and without leave, he ſhall be fired on. This con- 
duct is not a violation of the laws of war, but is to be practiſed 
only for very cogent reaſons ; as it irritates the enemy, and ex- 
poſes us to be treated by them with the greateſt rigour. To 
refuſe hearing a trumpet without alledging -a good reaſon, is de- 
claring a determined intention of carrying on the war to the ut- 
molt extremity. | 


®* Wicquefort, Book I, 5. III. + Ibid, 1 lem ibid. 
| idem ibid. 
Whether 
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Whether a herald or a trumpeter be admitted or rejected, any 8 90. 
thing which may be conſtrued an inſult is to be avoided towards i ehich 
him. This is a reſpect not only due to the law of nations, but has the ap- 
likewiſe a prudential maxim. In 1744, the Bailly de Givry ſent pearauce of 
a trumpeter with an officer to ſummon the redoubt of Pierre- 3 
longe, in Piedmont. The Savoyard officer who commanded in 
the redoubt, a brave man, but rough and hot, atfronted at being 
ſummoned in a poſt which he tuought tenable and ſecure, re- 
turned an anſwer reflecting on the French general. The officer, 
like a man of ſenſe, delivered it to the Bailly de Givry in the 
preſence of the French troops. It ſet them in a flame, and their 
natural courage being ſtimulated by the arduur of revenging an 
affront, they were not to be ſtopped; the attack proved very 
bloody; but their loſſes animated them the more, till at length 
they carried the redoubt : and thus the imprudent commandant 
was acceſſary to nis own death, the ſlaughter of his men, and 
the lois of his poſt, 

Ihe prince, the general of the army, and every commander in 1 55 2 
chief within his department, have alone the right of ſending a trum- * they 
peter or drummer; and it is only to the commander in chief that maybe eur. 
ſuch meengers can be ſeat. Should a general, beũeging a town, 
take upon him to ſend a irumpeter to any ſubaltern, to the ma- 
giſtracy, or the towaſmen, the governor mignt juſtly treat this 
trumpeter as a ſpy. Francis Iſt, King of France, during the war 
with Charles the V th, ſent a trumpeter to the diet of the empire, 
then aſſembled at Spices. he trumpeter was ſeized by order of 
the emperor, who threatened to hang him becauſe he was not 
ſent to him“ . But this was more than he dared, knowing very 
well, notwithſtanding al! his clamors, that the diet having a right, 
even without his conſent, to hear an enemy's overtures, that 
enemy might ſend a trumpet to it. On the other hand, a drum- 
mer or trumpeter from a ſubaltern is ſeldom received, uniels for 
ſome particular end, depeudiag on the prefent authority of this 
ſubaltern acting in his function. At the nege of Riymberg, in 
1598, a colonel of a Spaniſh regiment having forgot himſelf ſo 
far as to cauſe the place to be ſummoned, che governor ſent word 
to the dru:a:ner to withdraw, and that ſhould any other drum- 
mer or trumpeter come again from a ſubaltern, a halter ſhould be 
his portion +, 

The inviolability of a public miniſter, or the ſafety due to him, 1 
more ſacredly and more particularly than to any other perſon, whe- gence of 
ther foreigner or native, is not his only privilege; he is further, foreigu mi- 
by the univerſal practice of nations, to enjoy an entire indepen- 
dency from the juriſdiction and authority of the ſtate where he 
reſides. Some authors f pretend that this indepeudency is mere- 
ly poſitive among nations, and will have it referred to the arb. 
trary law of nations, which owes its origin to the manners, the 
cuſtoms, or particular conventions : they deny it to be grounded 


* Wicqueſort, ubi ſupra, + ldem ibid. ; Vide Wolf. Jus Gent. 5 1050. 
On 


428 


RIGHTS, PRIVILEGES, AND B. IV. Ch. VII. 


on the natural law of nations. Indeed the law of nature gives 
men a right of puniſhing thoſe who do them wrong, and conte- 
quently impowers a ſovereign to puniſh a foreigner who diſturbs 
the public tranquillity, oſtends themſelves, or maltreats their ſub. 
jects: it authoriſes them to compel this foreigner to conforia 
himſelf to the laws, and to behave properly towards the citizens, 
But it is no leſs true, that the ſame natural law impoſes on d 
ſovereigns the obligation of contenting to thoſe things without 
which nations could not cultivate the ſocicty nature has eſtab- 
liſhed among them, correſpond together, negociate their aftairs, 
or adjuſt their differences. Now, ambaſſadors and other public 
miniſters are inſtruments neceſſary to the ſupport of this general 
ſociety, of this mutual correſpondence of nations. But their mi- 
niſtry cannot attain its deſigned end, unleſs inveſted with all the 
prerogatives which may ſecure the lawful ſucceſs of it, and which 
are neceſſary for the free, faithful, and ſafe diſcharge of it. Ihe 
ſame law of nations whereby they are obliged to admit foreigu 
miniſters, manifeſtly obliges them likewiſe to admit thoſe mini- 
ſters, with all the rights neceſſary to them, and all the privileges 
relative to the exerciſe of their functions. It is eaſy to conceive 
that independency muſt be. one of theſe privileges; without it, 
that privilege ſo neceſſary to a public miniſter would be preca- 
rious and fluctuating. He might be moleſted, injured, mal- 
treated, under a thouſand pretences. A miniſter is often charged 
with a commiſſion difagreeable to the prince to whom he is ſent. 
If this prince has any power over him, and eſpecially if his au— 
thority be ſovereign, how is it to be expected that the miniltcr 
can execute his malter's orders with a proper freedom of mind, 
fidelity, and firmneſs ? It is neceſſary he ſhould have no ſnares 
to fear, that he cannot be diverted from his functions by any chi- 
canery, He muſt have nothing to hope, and nothing to fear, 
from the ſovereign to whom he is ſent. "Therefore, in order to 
the ſucceſs of his miniſtry, he muſt be independent of the ſo- 
vereign's authority, and of the juriſdiction of the country, both 
civil and criminal, 'T'o this it may be added, that the nobility, 
and perſons of great eminence, will be averſe from taking on 
themſelves an embally, if by this commiſſion they were to be 
ſubjected to a foreign authority, and often among nations of no 
very friendly diſpoſitions to that which they repreſent ; where 
they muſt ſupport difagreeable claims, and enter into diſcuſſions 
naturally productive of acrimony. In fine, if an ambaſſador could 
be indicted for common trzſpatles, be criminally profecuted, taken 
into cuſtody, puniſhed; if he might be ſved in civil caſes, the 
conſequence will often be, that he will want the.power, leiſure, 
or freedom of mind, which his maſter's affairs require. How 
will the dignity of the repreſentation be ſupported in ſuch a ſub- 
jection? From all theſe reaſons, it is impoſſible to conceive, that 
the prince, in ſending an ambaſſador, or any other miniſter, in- 
tends to ſubmit him to the authority of a foreign power, This 
is a freſh reaſon, which fixes the independency of a public mini- 

iter, 


5. IV. Ch. VII. IMMUNITIES OF AMBASSADORS, &e. 


ſter. If it cannot be reaſonably preſumed that his maſter means 
to ſubmit him to the authority of the ſovereign, to whom he is 
ſent, this ſovereign, in receiving the miniſter, conſents to ad- 
mit him on the footing of independency. And thus there ſub- 
ſiſts betwixt the two princes a paſſive convention, giving a new 
force to the natural obligation, 

Practice is entirely conſentaneous to our principles. All ſo- 
yereigns claim a perfect independency for their ambaſſadors and 
miniſters. If it be true that there was a king of Spain, who, 
from a deſire of arrogating to himſelf a juriſdiction over the fo- 
reign miniſters reſident at his court, fignified to all chriſtian 
princes, that if their ambaſſadors ſhould commit any crime in 
the place of their reſidence, it was his pleaſure that they ſhould 
forfeit all their privileges, and be tried according to the laws of 
the country *: one example is of no weight in fuch a point, and 
the crown of Spain has not thought fit to adopt that way of 
thinking. 

This independency of the foreign miniſter is not to be con- 
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verted into licentiouſneſs ; it does not excuſe him from conform- How the 


ing, in external actions, in every thing foreign from the end of his de mi 
. niſter is 


character to the cuſtoms and laws of the country: he is inde- to þchave. 


pendent ; but he has not a right of doing whatever he pleaſes. 
Thus, for inſtance, if it be generally prohibited to drive a coach 
near a powder magazine, or over a bridge, to walk among the 
fortifications of the place, and view them, &c. theſe prohi- 
bitions an ambaſlador is to regard: ſhould he forget his duty, 
ſhould he grow inſolent, and commit irregularities and crimes, 
there are ſeveral ways of reſtraining him, according to the nature 
and importance of his offences; and theſe we ſhall fpeak of, after 
a few words on the behaviour of a public miniſter in the place 
of his reſidence. He is not to avail himſelſ of his independency 
for violating the laws and cuſtoms ; he ſhould rather punctually 
conform to them, as far as may concern kim, though the magi- 
ſtrate has no compulſive power over bim; and he is cfpecially 
obliged rcligioully to obſerve the rules of juſtice towards all who 
have any dealings with him. As to the prince to whom he is 
ſent, the ambaſſador ſhould remember, that his miniſtry is a mi- 
niſtry of peace, and that on this footing only he is received. 
This r-afon interdicts every evil practice to him. Let him ſerve 
his maſter, without injuring the prince who receives him, To 
abuſe a ſacred character, by ſecurely plotting the ruin of thoſe who 
reſpect his character, by laying ſnares for them, by clandeſtinely 
injuring them, by perplexing and ruining their altairs, is a baſe 
treachery. What would be infamous and abominable in a pri- 
vate gueſt, ſhall that be allowable and becoming in the tepreſen- 
tative of a ſovereign ? . 


This is aCyance 1 by Anthony de Vera, in his Complete Ambeſſadar; but Wieque- 
fort ſuſp-;.s the truth of it, net having, as he ſays, met with it in azy other 
wr. ter. 


3 | Hore 
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Here ariſes an intereſting queſtion : it is but too common for 
ambaſſadors to practiſe on the fidelity of the minifters of the 
court to which they are ſent, and on the ſecretaries and others 
employed in offices. What is to be thought of this practice? 
To corrupt a perſon, or to ſeduce a perſon by the powerful al- 
lurement of gold, to betray his prince, and 4 his duty, is in- 
conteſtably, according to all the principles of morality, an evil 
action. How comes it then that ſo little (cruple is made of it in 
public affairs? A wiſe and virtuous politician * ſuſficiently gives 
us to underſtand that he abſolutely diſapproves of this ſcandalous 
reſource but, to avoid being floned in the political world, he goes 
no further than to ſay, he adviſes not to make uſe of it but i in the 
total want of every other reſource. But for my part, as I write 
on the ſacred and invariable principles of right, I mult, in duty 
to the moral world, openly aver, that corruption is a method 
contrary to all the rules of virtue and probity, and that it evidenly 
offends againſt the law of nature. Nothing can be conceived 
more flagitious, more oppolite to the mutual duties of men, than 
inducing any one to do evil, The corrupter certainly is guilty 
towards the wretch whom he ſeduces; and as to the fovercign 
whoſe ſecrets are thus betrayed, is it not offending and wronging 
him to make uſe of the free acceſs allowed to a foreign miniſter 


at his court, for corrupting the fidelity of his ſervants? He may 


order the corrupter to depart, and demand juſtice of his con- 
ſtituent. 

If ever bribery be excuſable, it is when it happens to be the 
only way for coming at a diſcovery of, and defeating a heinous 
plot, capable of ruining the ſtate which we ſerve, or of bring- 
ing it into great danger. In betraying ſuch a ſecret ' there may, 
according to circumſtances, be little gullt. The great and law- 
ful advantage accruing from the a Aion, drawn from the urgent 
neceſſity of "having recourſe to it, may excuſe us from too ſcru- 
pulous an attention to what m ay be exceptionable in it on the 
part of the perſon bribed. To g2in him is no more than an act 
of ſimple and juſt defence. Every day, in order to baffle the ma- 
chinations of Ye wicked, men arc uader a neceſſity of practiſing 
on the vicious di ſpoſitions of others, On this footing it is that 
Henry the IV th ſaid to the Spanith ambaſſador, Tout ar amb: ſe dor 
a 01 ive, ts detect the intr IFHES CAN? v4 & on ugnnſt his me ler 5 
ſivice; adding, that the caſes of Marſeilles, of Metz, and ſeveral 


others, ſuficiently ſhewed that he might very well endeavour to 


dive into the deſigus forming ar Bruttels as -ainſt the tranquillity 
of his kin; 260m. 'T hat great prince unqueſtionably did not 
think that 8 was alwavs excuſable in a foreign miniſter z 
be himſelf having ordered Bruneau, ſecretary to the Spanith 
amwbailador, _ be taken into cuſtody for having tamp ered with 
Mairargues, that Marſeilles might be delivered up to the Spa- 
niatds. 


NM. Pecquet, Diſcours ſur ! Art de Ne gocicr, p. 9, 93. 
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Barely to make uſe of a traitor's offers, without any previous 
ſeducement, is Jeſs contrary to juſtice and probity. But the 
abovementioned example of the Romans (Book III. § 155, 181.) 
which related to declared enemies; theſe inſtances, I ſay, ſhew 
that a great ſoul rejects even this method, diſdaining to encourage 
venality and treachery. A prince or a miniſter, with ſentiments 
not inferior in generoſity to thoſe ancient Romans, will never cloſe 
with the offers of a traitor, unlc{ obliged to it by a ſevere neceſ- 
ſity; and then not without a ſenſible concern, that he muſt owe 
his ſafety to ſuch an unbecoming expedient, But I do not here 
mean to condemn the polite methods, nor even preſents or pro- 
miſes which an ambaſſador employs for procuring friends to his 
maſter. To conciliate affections is not corrupting and alluring 
into guilt; and it is the concern of theſe new friends, that their 
inclination for a foteigu prince may never warp them from the 
fidelity which they owe to their ſovereign. 

Should an ambaſſador forget the duties of his ſtate, ſhould he 
render himſelf diſagreeable and dangerous, form cabals and enter- I 


may be cor- 


priſes pernicious to the tranquillity of the citizens, the ſtate, or ;.&a, 
prince to whom he is ſent, there are ſeveral ways of correCting firſt, with 
him, proportionate to the nature and degree of his fault, If he "8974 t 


maltreats the ſubjects of the ſtate, if he commits any acts of in- faults. 


juſtice or violence towards them, the ſubjects injured are not to 
ſeek redreſs from the common magiſtracy, the ambaſſador being 
independent of their jurifdiction; conſequently thoſe magiſtrates 
cannot proceed directly againſt him. On ſuch occaſions the 
ſovereign is to be applied to; he demands juſtice from the am- 
baſſador's maſter, and, in caſe of a refuſal, may order the inſolent 
miniſter to quit his dotminions. 

Should a foreign miniſter offend the prince himſelf, be wanting 
in reſpect to him, and by his intrigues raiſe diſturbances in the 


. 
- 


faults come 


ſtate and court, the injured prince, from a particular regard to the nutted 
miniſter's maſter, ſometimes requires that he ſhould be recalled ; againſt the 
or, if the fault be more heinous, the prince forbids him the court, P**<<- 


till he receives an anſwer from his maſter ; but in important 
caſes he proceeds ſo far as to order him to quit his dominions. 
Every ſovereign has an unqueſtionable right to proceed in this 


manner ; for being maſter in his own dominions, no foreigner Right of 


can ſtay at his court, or in his dominions, without his permiſſion. 


And though ſovereigns are generally obliged to hear the over- ambaflador 
tures of foreign powers, and to admit their miniſters, this obli- who is 
gation ceaſes 2 with regard to a miniſter, who being him- Fudty, or 


lelf wanting in the duties incumbent on him from his character, 
becomes dangerous, or juſtly ſuſpected by him, to whom he is 
to come only as a miniſter of peace, Can a prince be obliged to 
allow that a ſecret enemy, who diſturbs the tate, and is plotting 
the ſubverſion of it, ſhall remain in his dominions, and appcar at 
his court? It was a ridiculous anſwer of Philip II. to queen 
Elizabeth, who had deſired him to recall his ambaſſador, as hav- 
ing detected him in carrying on dangerous practices. he * 
v 


juitly fuſe 
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of Spain would not recall him; ſaying, That the condition of 
« princes would be very unhappy, were they obliged to recall 
their miniſters whenever his conduct did not ſuit the humour 
tt and intereſt of thoſe with whom he was negociating.”” Much 
more unhappy would the condition of princes be, were they ob - 
liged to ſuffer in their ſtates, and at their court, a miniſter who 
was diſagreeable, or juſtly ſuſpected, an incendiary, an enemy diſ- 
guiſed under the character of an ambaſlador, who would avail 
himſelf of ſuch inviolability, boldly to form pernicious enterpriſes. 
The queen, jultly offended at Philip's denial, put a guard on the 
ambaſſador *. | 

But is an ambaſſador, whatever enormities he gives himſelf up 
to, only to be ordered out of the country? This ſome authors 
affirm, grounding their opinion on the perfect independency of 
a public miniſter. I own he is independent of the juriſdiction of 
the country; and I have already ſaid; that, on this account, the 
common magiſtrate cannot proceed againſt him, I further ad- 
mit, that for all kinds of common faults, for affronts and diſorders 
whereby the citizens and focieties are injured, but without at- 
fecting the itat2 or the ſovereign, this regard is due to a cha- 
zgacter ſo neceſſary for the correſpondence of nations, and to the 
dignity of the prince repreſented, that the conduct of his minitter 
ſhould be complained of to him, and reparation demanded ; and 
if nothing can be obtained, and the importance of his faults ab- 
ſolutely requires that a ſtop may be put to them, not to _ 
reſentment beyond an abrupt diſmiſſion. But ſhall an ambaſ- 
ſador with impunity cabal againſt the ſtate where he reſides, 
plot its ruin, ſtir up the ſubjects to revolt, and confidently fo- 
ment the moſt dangerous conſpiracies, under the aſſurance of be- 
ing ſupported by his maſter ? If he behaves as an enemy, ſhall it 
not be allowable to treat him as ſuch ? The caſe is unqueſtion- 
able with regard to an ambaſſador who takes arms and uſes vio- 
lence; for they whom he attacks may repel him, ſelf-defence 
being a part of the law of nature. Thoſe Roman ambaſladors 
who being ſent to the Gauls, fought againſt them with the people 
of Cluſium, diveſted themſelves of their character. Is it to be 
thought that in battle the Gauls were to ſpare them + ? 

The queſtion is more difficult with regard to an ambaſſador, 
who, without proceeding to open acts, ſets on foot dangerous 
practices, and by his intrigues incites ſubjects to revolt, forms 
and encourages conſpiracies againſt the ſovereign or againſt 
the ſtate, May not a traitor, who abuſes his character, and firit 
violates the laws of nations, be checked and exemplarily punithed ? 
that ſacred law provides no leſs for the ſafety of the prince re- 
ceiving an ambailador,' than for that of the ambaſſador himſelf. 
But on the other hand, if we allow the prince offended a 
right of puniſhing a foreign miniſter, in ſuch a cafe the ſubjects 


* Wicquefort, vbi ſupra. + Tit. Liv. Lib. v. Cap. XXVI. where 
the hiſtorian peremptor:1y decides, that theſe 2mbaiſadors violatcd the laws of na- 
tions: L. Kali contra jus fentiam arma cafiunt, b 
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of conteſt and ruptures betwixt powers will become very ſre- 
quent; and it is much to be feared that the character of an am- 
baſſador would want that ſafety which is ſo neceſſary to it. There 
are certain practices connived at in foreign miniſters, though 
they be not always very becoming: there are others which are 
not to be corrected by puniſhments, but by ordering the miniſter 
to depart. How ſhall theſe different degrees of treſpaſs be al- 
ways ſettled ? The intrigues of a minitter, againſt whom there is 
concerted a deſign of moleſting, will be repreſented in odious co- 
lours; his intentions and proceedings will be calumniated by ſiniſ- 
ter conſtructions ; even falſe — will be raiſed againſt 
him. In fine, enterpriſes of this kind are generally attended with 
precaution, and conducted fo clandeſtinely that a full proof of 
them is difficult, and ſcarce ever to be come at but through the 
formalitics of juſtice; and to theſe formalities there is no ſub- 
jecting a minider who is independent of the juriſdiction of the 
- Country, 

In * down the grounds of the voluntary law of nations 
(Prelim. 5 21. ), we have ſeen that nations ſometimes neceſſarily, 
and in regard to the public good, are to recede from certain rights, 
which, taken in themſelves and abſtracted from every other con- 
ſideration, ſhould naturally belong to them. Thus only the ſo- 
vereign whoſe cauſe is juſt, has in reality all the rights of war 
( Book III. $ 188.); yet is he obliged to look on his enemy as 
having rights equal with himſelf, and to treat him conformably 
(Ibid. F 190, 191.) The fame principles muſt be our rule here. 
And it muſt be acknowledged that, in regard to the great uſe- 
fulneſs and even neceſſity of embaſſies, ſovereigns are obliged to 
reſpect the inviolability of an ambaſſador, whilſt not incompati- 
ble with their own ſafety and the welfare of their ſtate. Conſe- 
quently, when the — of the ambaſſador have tranſpited, 
and his plots are diſcovered, when the danger is fo far off that it 
may be prevented without laying hands on him, the general 
right of puniſhing a traitor, a ſecret enemy, muſt be renounced, ' 
in conſideration of the character; only diſmifling abruptly the 
guilty miniſter, and requiring further puniſhment of the ſove- 
reign on whom he depends. Indeed this is no more than what 
moſt nations, and eſpecially the Europeans, agree in. Wicque- 
fort ® gives us ſeveral inſtances of ſome of the moſt powerful 
princes of Europe, who, on diſcovering ambaſſadors to be guilty of 
odious practices, have only ordered them to depart, and ſame- 
times without ſo much as requiring any puniſhment from their 
maſters ; of whom indeed they had little hopes of obtaining it. 
To theſe inſtances let us add that of the duke of Orleans, regent 
of France, This prince ſhewed great moderation towards the 
prince of Cellemare, ambaſſador from Spain, who had fomented 
a dangerous conſpiracy againſt him, only ſetting a guard over 


* Ambaſſador, Book I. Sect. 27, 28, 29. 
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the ambaſſador's houſe, ſeizing his papers, and cauſing him to be 
conducted out of the kingdom. In the hiſtory of Rome we meet 
with a very remarkable inſtance of the ambaſſadors of Tarquin ; 
they came to Rome on pretence of claiming the patrimonial eſ- 
tate of their maſter, who had been dethroned; but they practiſed 
on the profligate young nobility, and drew them into a horrible 
treaſon againſt their country. Though the miſbehaviour of theſe 
ambaſtadors rendered them liable to be treated as enemies, yet 
the conſuls and ſenate ſpared their perſons in regard of the law of 
nations . The ambaſſadors were ſent back without any other 
puniſhment ; but it appears by Livy's account, that the letters 
which they had from the conſpirators to 'Tarquin were taken 
from them, | | 

This example leads us to the true rule of the law of nations, 
in the caſes now in queſtion. An ambaſlador cannot be puniſhed, 
becauſe he is independent; and from the reaſons we have al- 
ledged, it is not proper to treat him as an enemy, till he him- 
ſelf proceeds to violence and open acts; but whatever the care ot 
averting the evil which he has contrived, and that of defeating 
his machinations requires, all this may be done againſt him, It 
to diſconcert and prevent a conſpiracy, it were neceſlary to arreſt, 
or even to put to death, an ambaſſador who animates and con- 
ducts it, I ſee no cauſe for heſitation; not only becauſe the ſafety 
of the ſtate is the ſupreme law, but likewiſe, independently of 
that maxim, the ambaſſador's own deeds have given a perfect 
and particular right of coming to ſuch extremities. The public 
miniſter is certainly independent, and his perſon ſacred; but it 
is unqueſtionably lawful to repel his attacks, either ſeeret or open, 
and to defend ourſelves againſt him, whenever he acts either as 
an enemy or a traitor, And if we cannot fave ourſelves without 
his being a ſufferer by it, it is he who has laid us under a ne- 
ceſſity of not ſparing him. It may then be reaſonably ſaid, that 
the miniſter excludes himſelf from the law nations. I ſuppoſe that 
the ſenate of Venice, on detecting the marquis of Bedmar's con- 
ſpiracy, though convinced that this ambaſſador was the ſoul 
which actuated the whole, wanted other lights for ſuppreſſing 
that horrible deſign: that they were uncertain about the num- 
ber and rank of the conſpirators, about the deſign of the con- 
ſpiracy, and the place where it was to break out; that they 
doubted whether the fleet or the land forces were to be practiſed 
upon for a revolt, or whether ſome important place was to be 
ſurpriſed. Was it” under any obligation to let the ambaſſador 
depart at liberty, and thereby give him an opportunity of putting 


| himſelf at the head of his accomplices, and making a puſh for 


carrying his deſign ? This cannot be ſeriouſly faid. The ſenate 
therefore had a right to arreſt the marquis and all his family, and 


+ Ft quamquam %% ſunt (lrgati) commiſiſſe, ut hoſtium loco nt, us tamen gentium 
zue. Tit. Liv. Lib. I. Cap. IV. | 
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even to extort their deteſtable ſecret from them. But, theſe pru- 
dent republicans ſeeing the danger over, and the conſpiracy to- 
tally ſuppreſſed, choſe to carry it fair with Spain, by forbidding 
any one to accuſe the Spaniards of having any ſhare in the plot; 
all they did was to deſire the ambaſſador to withdraw, that he 
might ſave himſelf from the rage of the people. 

ere the ſame rule is to be followed which we have laid 
down above (Book III. 5 136.), in treating of what is allowable 


curing - ourſelves, is allowable again 
principle, and the idea of an ambaſſador's being a public enemy 
when he behaves as ſuch, we ſhall likewiſe determine his fate, in 
caſe he ſhould carry his exceſſes to the higheſt degree of guilt. 
If an ambaſſador commits fuch atrocious crimes as affect the 
ſafety of mankind, if he undertakes to atlaſſinate or to poiſon the 
prince who has received him at his court, he doubtleſs deſerves 
to be puniſhed as a treacherous enemy, as a poiſoner, and an 
aſſaſſin (Book III. ) 155.) His character, which he has fo baſely 
ſtained, cannot ſhelter him from punithment, Is the law of 
nations to protect a criminal, whea the ſafety of all princes, and 
the welfare of mankind, call for his puniſhment? Indeed it is lit- 
tle to be expected that a public minitter ſhould run ſuch horrible 
lengths. Thoſe inveſted with this character are generally per- 
ſons of honour ; and if there ſhould be found among them any 
who ſtick at nothing, the difficulties and greatneſs of the danger 
are ſufficient to deter them. Yet we are not without inſtances 
of theſe crimes, M. Barbeyrac * relates the aſſaſſination of the 
lord of Sirmium, by an ambatlador of Conſtantine Diogenes, go- 
vernor of the neighbouring province for Baſilius II. emperor of 
Conſtantinople, and cites the hiſtorian Credenus. Tae follow- 
ing fact is likewiſe to the purpoſe : Charles III. king of Naples, 
having, in 1382, ſent to his competitor Louis duke of Anjou, 
a knight, named Matthew Sauvage, in quality of a herald, to 
challenge him to a ſingle combat; the herald was ſuſpected of 
carrying a demi-lance, the point of which was thought to be di 

ped in a poiſon of fuch ſubtilty, that a perſon looking ſtedfaſtly 
on it, or ſuffering it merely to touch his cloaths, inſtantly died. 
The duke being adviſed of the danger, not only refuſed to ſee the 
herald, but cauſed him to be taken into cuſtody; and being ex- 
amined, he was beheaded on his own conteſſion. Charles com- 
plained of the puniſhment of his herald, as a cruel infraction of 
the laws and cuſtoms of war, Lewis, in his anſwer, maintained, 
that by executing the herald, on his own confeſſion, he had not 
violated the laws of war +. Had the crime imputed to the knight 


® In his Notes on Rynkerſho*k's Treatiſe on the Competent Judge of Ambaſ- 


ſadors, Chap. XXIV. Sec. 5. Not. 2. | 
+ Hiltory of che Kings oi the Two Sicilies, by XI. d' Fgly. 
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been well proved, the herald would have been an aſſaſſin, which 
no law could protect. But the very nature of the accuſation 
| ſufficiently ſhews the falſity of it. | 
8 ror. The queſtion of which we have been treating has been debated 
Twore- in England and France, on two famous occalions. In London, 
= — on account -of John Leſley biſhop of Roſs, ambaſſador from 
concerning Mary queen of Scotland. This miniſter was continually in- 
the immu- triguing againſt queen Elizabeth and the tranquillity of the 
ar tags ſtate, forming conſpiracies, and * the ſubjects to rebel- 
Hunger, lion. Five of the moſt able civilians being conſulted by the 
privy council, gave it as their opinion, That an ambaſſador raiſing 
a rebellion againſt the prince at whoſe court he reſides, forfeits the 
privileges of his charafter, and is ſubjcet to the puniſhment of the 
law. hey ſhould rather have faid, that he ſhould be treated as 
an enemy, But the council only cauſed the biſhop to be taken 
into cuſtody, and after keeping him priſoner in the Tower two 
rs, when nothing more was to be feared from his intrigues, 
e was ſet at liberty, and obliged to leave the kingdom 4, This 
inſtance may confirm the principles here laid down ; and the like 
may be ſaid of the following. Brenau, ſecretary to the Spaniſh 
ambaſſador in France, was ſurpriſed treating with Mairargues 
in a profound peace, to engage him to deliver up Marſcilles to 
the Spaniards. On this he was impriſoned, and the parliament, 
at the trial of Mairargues, likewiſe interrogated Brenau; but 
inſtead of proceeding to condemn him, ſent him to the king, 
who ordered him to return to his maſter, and immediately to 
| depart the kingdom. The ambaſſador warmly complained of 
| the detention of his ſecretary : but Henry IV. very judiciouſly 
anſwered, That the law of nations does not forbid putting a 
| public minifler under an arreſt, in order te bi ider him from 
doing miſchief. The king might have added, that he had 
the ſame right of putting in practice againſt the miniſter what- 
ever was neceſſary to preſerve himſelf from the miſchief he in- 


| 
| tended for baffling his projects, and preventing the conſequences 
| 


of them. It was this authoriſed the parliament to examine Bre- 
nau, in order to diſcover all who had engaged in fo dangerous 
a deſign. The queſtion whether, if foreign miniſters violate the 
| law of nations, they forfeit their privileges, was warmly diſ- 
| puted at Paris. But the king reſtored Brenau to his maſter, 
| without waiting for the deciſion g. 
j 5 102. An ambaſlador is not to be uſed ill by way of repriſals; for a 
| ether q . . . ol . . 
| . prince ufing violence againſt a public miniſter, commits # crime 


repritals ayes qe , . . 
may be which is not to be revenged by an imitation of it. Actions in 
— their own nature unlawful, are never to be committed on pre- 
ambaſſa- 

dar. + Camden's Annal. Angl. ad ann. 1571, 1573. 


1 Sec this diſpnte, and the diſcourſe which Henry IV. held on this ſubject to 

5 the ambaſſador of Spain, in the Memoirs of M. Nevers, Vol. II. page 858, and 
following : in Matthieu, Vol. II. Book III. and other hiſtorians, | 
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tence of repriſals; and ſuch unqueſtionably are any abuſe or ill- 
treatment done to a miniſter on account of the faults of his maſ- 
ter. If it be in general indipenſibly ncceflacy to obſerve this rule 
in repriſals, the reſpect due to the character of an ambaſſador ren- 
ders it particularly obligatory. The Cacthaginians having violated 
the law of nations, with reſpect to the ambaſladors of Rome, ſome 
of the ambaſſadors of that perfidious people were brought to 
Scipio, and he was aſked, what he would have done to them ? 
Nething, aid he, that reſembles what the Carthaginians have dane 
tous; and ſent them away in ſafety . But at the ſame time pre- 
pared to chaſtiſe by force of arms. the ſtate which had violated 
the law of nations 4. There cannot be a better pattern fur ſo- 
vereigns to follow on ſuch an occaſion. If the injury for which 
we would uſe reprifals does not concern a public minifter, it is 
ſtill much more certain, that they are not to be exerciſed againit 
the ambaſſador of the power againſt whom we complain. The 
ſafety of public miniſters would be very uncertain, did it depend 
on all the differences that may ariſe ; but there is a caſe in which 
it appears very allowable to put an ambaſlador under an arreſt ; 
but care muſt be taken that this be the only ill- treatment he ſuf- 
fers. When a prince, contrary to the law of nations, has cauſed 
our ambaſſadors to be arreſted, we may arreſt and detain his as 
a pledge for the life and liberty of ours. But ſhould this inethod 
fail, we ſhould releaſe the innocent ambaſſador, and do ourſelves 
juſtice by more efficacious means. Charles V. arreſted the am- 
baſlador from France, after that kingdom had declared war againſt 
him ; on which Francis I. did the like to Granville, the em- 
peror's ambaſſador; but it was at length agreed, that both the 
ambaſſadors ſhould be conducted to the frontiers, and releaſed at 
the ſame time t. 

We have derived the independency and inviolable character of $ tog. 
an ambaſſador from the natural and neceſſary principles of the 2 — 
law of nations. "Theſe prerogatives are farther conferred on him concerning 
by cuſtom and general conſent, We have ſeen above (F 84.) the privi- 
that the Spaniards found the right of embaſſies eſtabliſhed and — 20g 
reſpected in Mexico, as it is known to be among the Indian na- 
tions in North America, If we caſt our eye on the other ex- 
tremity of the earth, we ſhall ſee ambaſladors reſpected in China: 
they are likewiſe fo in India; but indeed lefs religiouſſy d. The 
king of Ceylon has ſometimes impriſoned the ambaſſadors of the 


* Appian cited by ius, Lib, II. Cap. XXVII. Sed. 7. According to Di- 
odorus Siculus, Scipio ſaid to the Romans, Zo act imitate rat you as the 
reproach of the Cartbaginians : Ae, tun, pn dd i © Toi; — 1 - 
Aebi. Diod. Sicul. Exeerpt. Pe ireſc. p. 290. 

+ Tit. Livy, Lib. XXX. Cap XXV. That hiſtorian makes Scipio ſay, © Though 
« the Carthaginians have violated the faith of the truce, and the law of nation 
ju the perſon of our ambaſſadors, I will do nothing againſt their's upworthy 
« the maxims of the Roman people and of my principles.” 

;$ Mezecray's Hiſtory of France, Vol. II. p. 470. 

$ Gencral Hiſt, of Voyages. Article of China and the Indies. 
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Dutch Eaſt-India company. Being maſter of the places which 
produce cinnamon, he knows that the Dutch, in conſideration of 
a profitable commerce, will overlook many things in him, and 
of this he barbarouſly takes advantage. The Koran enjoins the 
muſſelmen to reſpect public miniſters; and if the Turks have not 
always conformed to this precept, it is rather to be imputed to 
the ferocity of ſome princes thin to the principles of the nation. 
The rights of amba{ladors are very well known to the Arabians : 
an author of that nation relates the following patiage : Khaled, 
an Arabian general, coming in the quality of ambatiador to the 
army of the emperor Heraclius, uſed inſolent language to the 
general; on which the latter ſaid to him, That, by the law admit- 
ted among all nations, ambaſſadirs were ſecured from every tie- 
lence, and that probably he built on this privilege te ſpeak in [9 
indecnt a manner *. It would be quite uſeleſs to accumulate 
here examples taken from the hiſtory of European nations; they 
are innumerable, and the cuſtoms in this reſpect are ſufficiently 
known. St. Lewis, when at Acre, gave a remarkable inſtance 
of the ſafety due to public miniſters : an ambaſſador /r:m the od 
man of the mountain, or prince of the aſſaſſius, ſpeaking inſolently 
to him, the grand maſters of the knights templars told the mi- 
niſter, That were it net fer the reſpett of his charatler, they would 
immediately cauſe him to be thrown into the ſca f. The king dil- 
miſſed him without ſuffering the leaſt inſult to be offered to him; 
yet as the prince of the aſſaſſius violated the moſt ſacred laws of 
nations, no ſecurity ſeemed due to his ambaſlador ; but this ſecu- 
rity being founded on the neceſſity of fovereigns preſerving the 
means of reciprocally communicating their propoſals, and treat- 
ing with each other in peace and war, it ought to extend even 
to the envoys of the princes who, having themſelves violated the 
law of nations, would otherwiſe be unworthy of any regard. 
There are rights of another nature, which though not neceſſa- 
rily annexed to the character of a public miniſter, cuſtom ge- 
neraliy attributes to him. One of the principal is the free exer- 
ciſe of his religion. It is indeed highly proper that a miniſter, 
and eſpecially a reſident miniſter, ſhould be at liberty freely to 
exerciſe his region within his own houſe, for himſelf and his 
retinue, But it cannot be aid, that this right, like iadependency 
and an inviolable character, is abſolutely neceſſary to the ſuccets 
ot his commitſion, particularly in the caſe of a non-reſident mi- 
niſter, the only one wbem nations are obliged to admit (& 66.). 
The miniſter, in this reſpect, may do what ne plcaſes within his 
own wails, into which no body Las a right to pry, or to enter. 
But if the ſovereign of the country where he reſides, has good 
reaſons for not permitting him to exerciſe his religion in a manner 
any way public, this ſovereign is not to be blamed, much leſs ac. 


* Alvakedi's Hiſtory of the Conqueſt of Syria, 


4 Ocki: * Riltory of the Saracens, Vol 1. p. 294, of the French tranſlation. 
Choity's Hut. of St. Lewis, 


cuſed 


B. IV. Ch. VII. IMMUNITIES OF AMBASSADORS, &. 439 


cuſed of offending againſt the law of nations. At preſent, no 
civilized country refuſes ambaſſadors their free exerciſe. For a 
privilege founded on reafon is not to be refuſed when it is attended 
with no ill conſequence. 

Among thoſe rights that are not neceſlary to the ſucceſs of « 0. 
embathes, there are ſome likewiſe not founded on a general con- Whether 
ſent of nations ; but which are nevertheleſs, by the cuſtom of BOO 
ſeveral countries, annexed to the character. Such is the ex- cmmes 
emption from the duties of importation and exportation for things {rum ail 
which come into a country for a foreign miniſter, or which he "pots. 
ſends out. There is no neceſſity for his being diſtinguiſhed in 
this reſpect, ſince by paying theſe duties he would not be the leſs 
able to diſc arge his functions. If the ſovereign is pleaſed to 
exempt him from them, it is a civility which the miniſter could 
not claim by any right, no more than that his baggage or 
any cheſts, &c. which he ſends for from abroad, ſhall not be 
ſearched at the cuſtom-houſe. Thomas Chaloner, the Eng- 
liſh ambaſſador in Spain, ſent home a bitter complaint to queen 
Elizabeth his miſtreſs, that the cuitom-houſe officers had opened 
his trunks in order to ſearch them. But the queen returned 
him for anſwer, 7 hat au ambaſſudor was to put up with every thing 
that did net directly offend the diznity of bis ſeveregn *, 

The independency of the ambaſſador exempts him indeed from 
every perſonal impolition, capitation, or N. other duty of that 
nature, and in general from every impoſt relating to the quality 
of a ſubject of the ſtate, But as for duties laid on any kind of 
goods or proviſions, the molt abſolute independency does not 
exempt him from the payment of them: foreigners themlelves are 
ſubjected to them. This is the rule followed in Hollard ; the 
ambaſſadors are exempted from the duties levied on goods con- 
ſumed ; doubtleſs becauſe the duties more particularly relate to 
their perſons : but they pay the duties of importation and expor- 
tation. 

Howdver extenſive their exemptions may be, it is manifeſt that 
it relates only to things for their ule. Should they abuſe it, fo as to 
render it a ſcandalous traffic, by lending their name to merchants, 
the ſovereign has unqueſtionably a right of putting a ſtop to the 
fraud, even by ſuppreſſing the privilege. Such things have been 
known in ſeveral places, and the ſordid avarice of ſome miniſters, 
who made a trade of their privilege, has obliged ng tne to te- 
ſume them. At preſent the foreign minilters at Peterſburg pay 
the duties of importation ; but the empreſs has the generoſity to 
make up to them the loſs of a privilege which is not their due, and 
the abolition of which was become neceſſary by enormous abuſes 
of it. 

But here it is aſked, whether a nation may aboliſh what general 8 1 6. 
cuſtom has eſtabliſhed with reſpect to foreign miniſters ? Let — 
us then conſider what obligation cuſtom and received uſuage can R 
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lay on nations, not only with regard to miniſters, but in every 
other reſpect. All the uſages and cuſtoms of other nations can no 
further oblige an independent ſtate, than as it has expreſsly or ta- 
citly conſented to them. But when a cuſtom indifferent in itſclf 
comes to be once well ſettled and received, it binds the nations 
that have tacitly or expreſsly adopted it. Yet if a nation after- 
wards perceives any inconveniengies therein, it is at liderty to 
declare its intention of no longer conforming to it. And after 
giving an explicit declaration of this, no cauſe of complaint lies 
againſt it for any ſubſequent deviation from that cuſtom which 
it had formally renounced. But this declaration is to be pre- 
viouſly made at a time when it affects no particular nation: it is 
too late when the caſe actually exiſts. It is a maxim generally 
received, that a law is never to be changed at the time when the 
caſe actually ſubſiſts. Thus, in the ſubject before us, a ſovereign 
having previouſly notified his intentions, and receiving an am- 
baſſador only on that footing, may diſpenſe himſelf from allowing 
him all the privileges, or paying him all the honours which cut- 
tom before attributed to his character, provided theſe privileges 
and honours be not eſſential to the embaſly, and neceſſary to its 
jawful ſucceſs, Lo refuſe privileges of the laſt kind, would be 
the ſame as refuſing the embaſly itſelf, which a ſtate cannot ge- 
nerally and always do, (F 65.) but only for ſome very ſtrong 
reaſon. To withhold honours accounted facred, and become in 
ſome meaſure eſſential, is expreſſing contempt and doing an 
injury. 

2 it muſt be further obſerved, that when a ſovereign intends 
to excuſe himſelt from the future obſervance of an eſtabliſhed 
cuſtom, the rule muſt be general. To refuſe certain cuſtomary 
honours or privileges to the ambaſſador of one nation, and to 
continue the enjoyment of them to others, is an affraut to that 
nation, a mark of contempt, or at leaſt of ill- will. 

Sometimes princes ſend to each other a ſecret miniſter, whoſe 
character is not public. If ſuch a miniſter be inſulted by a perſon 
unacquainted with his character, this is no violation of the law of 
nations; but the prince who receives this ambaſſador, and ac- 
knowledges him to be a public miniſter, is obliged to protect 
him, and aſſiſt him as far as is in his power, to enjoy ali the ſafety and 
independency which the law of nations attributes to his character, 
And Francis Sforza duke of Milan is utterly inexculable in 
putting to death Maraviglia, ſecret miniſter of Francis I. Sforza 
had often treated with this ſecret agent, and had owned him ta 
be the king of France's miniſter v. 

We cannot introduce in any more proper place an important 
queſtion of the law of nations, which is nearly allied to the rights 
of embaſſies. It is aſked, What are the rights of a ſovereign who 
happens to be in a foxeign country, and how the maſter of the 


See the Memoirs of Martin Du Bellay, Bock IV. and father Daniel's 
Hiſtory of FU. Vol V. p. 30% and following. 


count 7 


B. IV. Ch. VII. IMMUNITIES OF AMBASSADORS, &c. 44t 


country is to treat him ? If this prince be come to negociate, or 
to treat about ſome public affair, he is doubtleſs to enjoy all the 
rights of ambaſſadors in a more eminent degree. If he be come 
as a traveller, his dignity, abſtractively, and the regard due to the 
nation which he repreſents and governs, ſhelters him from all in- 
ſult, intitles nim to every kind of complaiſance, friendlineſs, and 
regard, and exempts him from all juriſdiction. On his making 
himſelf known, he cannot be treated as ſubject to the common 
laws, for t is not ſuppoſable that he has conſented to ſuch 2 ſub- 
miſſion ; aud if a prince will not ſuffer him in his dominions on 
ſuch 4 footing, nutice mutt be ſent to him, that he would with- 
draw ; >; thould tuis foreign prince form any deſign againſt the 
ſafety and ee of the ſtate; in a word, ſhould he act as an 
enemy, ie may very juſtly be treated as ſuch. Otherwiſe full 
ſecurity |» nue to him, it bein» due to every ſtranger. 

A ridiculous notion has pulleitied the minds of many, who think 
they have their ſhare of wiſdom ; theſe will have it, that a ſo- 
vercign coming into a foreign country may be arreſted there *. 
On what reaſon may ſuch a violence be grounded? It is an ab- 
ſurdity which refutes itſelf. A foreign ſovereign indeed is to give 
notice of his coming, if he defires to be treated with due ſecurity 
and honour: it would likewiſe be prudent in him to demand 
paſſports, that ill-will may have no pretence or- hope left for co- 
vering injuſtice and violence with any ſpecious reaſons. I further 
allow, that as the preſence of a foreign ſovereign on certain oc- 
caſions may be of conſequence, if the times are in anywiſe 
critical, and his journey ſuſpected, he is not to undertake it 
without the —— of him into whoſe country he would enter. 
Peter the Great, when he went into foreign countries in queſt of 
the arts and iciences, for enriching his empire, uſed to put him- 
ſelf among the retinue of his ambatladors. 

A foreign prince unqueſtionably retains all his rights over his 
Rates and ſubjects, and may exerciſe them in whatever does not 
affect the ſovereiguty of the country where he is. Therefore the | 
king of France appears to have been too ſuſpicious in not 
ſuftering the emperor Sigiſmund, when at Lyons, to create the 
count of Savoy, who was a vaſſal of the empire, a duke (See 
Book II. 5 40.) Nothing of this difficulty would have been | N 
made towards another prince; but the former claims of the | 
emperors were guarded againſt even to a ſcruple. On the other 
hand, it was with a great deal of reaſon that in the ſame king- 


It is ſurpriſing to fee a grave hiſtorian give into this «pinion : See Gramond's | 
Nis. Gall. Lib. XIIl. The cardinal du Richelieu alſo alledged this ſalſe reaſon, ! 
when he cauſed to be arreſted Charles Lewis, the elector palatine, who had un- | 
dertaken to croſs France incognito : he ſaid, “ No foreign prince is permitted to 
* paſs through the kingdom without a paſſport.” But he added better reaſons, 
drawn from the clector palatine's deſigns on Briſac and other places, left by Ber- 
nard duke of Saxe Weymar, and to which France pretended to have a greater 
right than any other power, becauſe theſe conqueſts had been made with the 
money furniſhed by that kingdom. Sce tbe Hiſtory of the Treaty Wefiphalia, by Father 
Bougrant, Fol. II. in 13m p4ge 88. | | 
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dom quegn Chriſtina's executing one of her domeſtics within her 
own houſe was taken very ill; an execution of ſuch a-nature 
being an act of territorial juriſdiction. And beſides, Chriitina 
had abdicated the crown. Her reſervations, her birth, her dig- 
nity, might indeed intitle her ro great honours. But not to an 
entire independence; not to all the rights of an actual ſovereign, 
The famous inſtance of Mary queen of Scotland, fo often al- 
ledged on this head, is not very appoſite. I his princeſs at her 
coming into England, where the was arreſted, tried and con- 
demned, did no longer enjoy the crown, | 
The deputies fent to the aſſembly of the ſtates of a kingdom, 
or a republic, are not public miniſters like thoſe we have ſpoken 
of, they not being ſent to foreign powers: but they are public 
perſons, and in this quality have privileges, which we ought to 
eſtabliſh before we take leave of this ſubject. The ſtates who 
have a right to meet by deputies, in order to deliberate on public 
aftairs, may on that very account require an entire ſafety for their 
repreſentatives, and all the exemptions neceilary to the tree diſ- 
charge of their functions. If the perſons of deputies be not in- 
violable, their conſtituents cannot be atfured of their fidelity, in 
aſſerting the rights of the nation, and courageouſly promoting 
the public welfare. And how could theſe repreſentatives acquit 
themſelves of their functions, were it allowed to moleſt them by 
arreſts, either for debts or common treſpaſſes? There are here, 
betwixt the nation and the ſovereigu, the very ſame reaſons on 
which the immunities of ambaſſadors betwixt itare and ſtate are 
founded. Therefore it may be ſaid, that the rights of the nation 


and public faith ſecure theſe deputies from violence of any kind, 


or even from any prejudicial proſecution during the time of their 
miniſtry. This is alſo obſerved in every other country, and par- 
ticularly at the diets of the empire, the parliaments of England, and 
the cortes of Spain. Henry the Third of France cauſed the duke 
and cardinal de Guiſe to be killed at the meeting of the ſtates at 
Blois. Unqueſtionably the ſafety of the ſtates was violated by 
this action; but thoſe princes were factious rebels, and their 
audacious views aimed at nothing lefs than depriving the ſove- 
reign of his crown, And if it was equally certain that HEN 
was no longer in a condition to bring them to a formal trial, and 
punith them according to the laws; the neceſſity of a juſt de- 
fence conſtituted the king's rig t, and vindicates his proceeding. 
It is the misfortune of weak and ſhort- ſighted princey, that they 
ſuffer themſelves to be reduced to extremities, out of which they 
are to be extricated only by a palpable violation of all orders and 
regulations. It is ſaid that Pope Sixtus the Vth, on hearing of 
the cataſtrophe of the duke de Guiſe, commended that reſolute 
act, as a neceſſary ſtroke of policy; but when he was told that 
the cardinal had likewiſe been killed, he flew into a flame “. 
"his was carrying his haughty pretenſions very far, Ihe pon- 
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tiff readily allowed that urgent neceſſity authoriſed Henry's 
violating the ſafety of the ſtates, and all the torms of juſtice ; 
and could he pretend that this prince, rather than be wanting 
in reſpect for the Roman purple, ſhould riſque both his crown 
and life! 


CHAP, VIII. 
Of the Judge of Ambaſſadors in Civil Caſes. 


SOME authors are for ſubmitting the ambaſſador, in civil af= 6 110. 
fairs, to the juriſdiction of the country where he reſides ; at 3-005 mg 
leaſt for ſuch as have taken riſe during the time of the embaſly ; t 
and in ſupport of their opinion, they alledge, that this ſubjeCtion from the 
docs no injury to his character. However ſacred, ſay they, gear) 
A . , reg 4 . diction of - 
perſon be, his inwiolability 1s not affected by ſuing him on a Ct» the country 
vil atlion. But it is not on account cf the ſacredneſs of their where he 
perſon that ambaſladors cannot be ſued ; it is becauſe they do not rehdes 
depend on the juriſdiction of the country whither they are ſent ; 
and the ſolid reaſons for this independency may be ſeen above 
(5 92.) Let us here add, that it is entirely proper, and even 
nece ſſary, that an ambaſſador ſhould not be liable to any juridical 
proſecut:on, even for a civil cauſe, that he may not be diſturbed 
in the exerciſe of his functions. From a like reaſon it was not 
allowed among the Romans to ſummon a prieſt whilſt he was 
employed in his facred function *, but at other times he was open 
to the law, Ihe reaſon on which this reſts is alledged in the 
Roman law: Ide enim non datur aftio (adverſus legatum), ne ab 
efficio ſuſcepto legationis avecetur , ne impediatur legatio g. But 
there was no exception relating to the affairs contracted during 
the embaſly, This was reaſonable with regard to thoſe /egat: 
or miniſters, of whom the Roman law here ſpeaks, who being 
ſent only by nations ſubject to the empire, could not pretend 
to the independency of a foreign miniſter. Concerning the ſub- 
jects of the ſtate, the legiſlature might preſcribe what ſeemed 
moſt proper : but a ſovereign has not the like power of obliging 
the miniſter of another ſovereign to ſubmit to his juriſdiction : 
and even could he do this by convention, or other wiſe, it would 
not be proper: for under this pretence the ambaſſador might be 
often moleſted in his miniſtry, and the ſtate become involved in 
unhappy quarrels, for the trifling concerns of ſome private per- 
ſons who might and ought to ſecure themſelves another way. 
Thus, very agreeably to the duties of nations, and conformably to 


Pa Nec pontificem (in jus vocati oportet) dum ſacra facit, Of. Zib. II. Ti: IV. 
in jus vecands, Leg. ll. 

+ Digeſt, Lib. V. Tit, I. de Judic, &c. Leg. XXIV. 
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the great principles of the law of nations, the ambaſſador or 
public miniſter is at preſent, by the cuſtom and content of all na- 


tions, independent of all juriſdiction in the country where he re- 


ed for debt. But he was ſet at 
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ſides, either for civil or military caſes. I know there have been 
ſome inſtances to the contrary ; but a few facts do not eſtabliſh 
a cuſtom : on the contrary, theſe, by the cenſure paſſed on them, 
confirm the cuſtom to be as we have ſaid. In the year 1668 the 
Portugueſe reſident at the Hague was, by an order of the court 
of juſtice, arreſted and put in priſon for debt. But an illuſtrious 
member of that ſame court * very juſtly think this procedure un- 
lawful, and contrary to the law of nations. In the year 1657, a re- 
ſident of the elector of Brandenburg in England was alſo arreſt- 

lune, the arreſt judged con- 
trary to law; and even the creditors and officers of juſtice con- 
cerned in the inſult were puniſhed . 

But if the ambaſſador will partly recede from his independency, 
and ſubject himſelf in civil affairs to the juriſdiction of the coun- 
try, he unqueſtionably may, provided it be done with his maſter's 
conſent. But without ſuch a conſent the ambaſſador has no 
right to wave privileges in which the dignity and ſervice of 
his ſovereign are concerned; which are founded on the maſter's 
rights, and made for his advantage, and not for that of the mi- 
niſter. Indeed the ambaſſador, without waiting his maſter's 
leave, acknowledges the juriſdiction of the country when he 
makes himſelf plaintiff in a cauſe ; but this is inevitable; and be- 
ſides, in a civil cauſe, on a point of private intereſt, it has no in- 
conveniency, it being always in the ambaſſador's breaſt not to 
become plaintiff ; and if it be requiſite he ſhould, he can recom- 
mend the proſecution of his cauſe to a lawyer. 

Let us add here by the way, that he is never to be plaintiff for 
a criminal cauſe : if he has been inſulted, the throne is the plaee 
where he is to make his complaint ; and the delinquent is to be 
proſecuted by the public. | 
It may happen that the miniſter of a foreign power is at the 
ſame time a ſubject of the ſtate where he is employed z and, in 
this caſe, as a ſubject, he is unqueſtionably under the juriſdiction 
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niſtry. But it is required to know in what caſes theſe two 
qualities of ſubject and foreign miniiter become united in the 
ſame perſon. It is not ſufficient for this that the miniſter he 
born a ſubject to the ſtate to which he is ſent ; for unleſs, by the 
laws, every citizen is expreſsly precluded from leaving his coun- 
try, he may legally have renounced his country, and put himlelf 
under a new maſter. He may likewiſe, without renouncing his 
cuuntry for ever, become independent of it during the whole time 
of his being in the ſervice of a foreign prince ; and the preſump- 
tion is certainly in favour of this independence. For the itate 


M. de Bynkerſucek Competent Judge of Ambaſſadors, Chap. XIII. SeR. t. 
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and functions of a public miniſter naturally demand that he 
ſhould depend only on his maſter (F 92.) ; on the prince whoſe 
affairs he is negociating. Theretore, nothing deciding or in- 
dicating the contrary, a forcign miniſter, though ſubject to the 
ſtates, is, during the whole time of his commiſſion, reputed to be 
abſolutely independent of it, If his former ſovereign is not for 
granting him this independency in his country, he may refuſe to 
receive him as a foreign miniſter ; as is practiſed in France, 
where, according to M. de Callieres *, the king no longer receives 
any of his ſubjetts as minifters of foreign princes. 

But a ſubject of the ſtate may, even in accepting the com- 
miſſion of a * prince, remain a ſubject. His ſubjection is 
expreſsly eſtabliſhed when the ſovereign acknowledges him as 
miniſter, only with a reſerve that he ſhall remain a ſubject to the 
ſtate. The ſtates-general of the United Provinces, in a placart 


of the 19th of June 1681, declare, „I hat no ſubject of the ſtate 


« ſhall be received as ambaſſador or miniſter of another power, 
« but on condition that he thall not divelt himſelf of his quality 
« of ſubject, even with regard to the juriſdiction both in civil 
« and criminal affairs; and that whoever, in making himſelf 
« known as ambaſlador or miniſter, has not mentioned his qua- 
« lity of ſubject to the ſtate, he ſhall not enjoy thoſe rights or 
privileges which are peculiar to the miniſters of foreign 
« powers 1. 

Such a miniſter may likewiſe retain his former ſubjection 
tacitly, and then, by a natural conſequence drawn from his actions, 
ſtate, and whole behaviour, it is known that he continues a ſub- 

Thus, notwithſtanding the declaration above-mentioned, 
thoſe Dutch merchants who procure to themſelves the title of 
reſidents of ſome. foreign princes, yet continue in trade, thereby 
ſufficiently denote that they remain ſubjects. Whatever incon- 
veniencies there may be in the ſubjection of a miniſter to the ſove- 
reign with whom he reſides, if the foreign prince will put up with 
ſuch inconveniencies, and is contented with a miniſter on that foot- 


ing, it is his own doing; and {hould his miniſter on any ignominious 


occaſion be treated as a ſubject, he has no cauſe of complaint. 

It may likewiſe happen, that a foreign miniſter makes himſelf a 
ſubject of the power to whom he is ſent, by accepting of a poſt 
— him ; and in this caſe he can claim independency only in 
ſuch things as are directly relative to his miniſtry, The prince 
who ſends him, in allowing of this voluntary N aara_e agrees to 
riſque the inconveniencies that attend it. Thus, in the laſt 
century, the baron de Charnace and the count d'Eſtrades 
were ambaſladors from France to the itates-general, and at the 
fame time officers in their high mightineties arm 
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The independency cf the public miniſter is x a true reaſon of 8 113. 


his exemption from the juriſdiction of the country in which he 
reſides. No juridical action can be directly ſerved on him, ag 


Manner of negotiating with ſovercigns, Chap. VI. 
+ Byakerſbuck, / % , Chap XI. a 
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niſter ex- he is not ſubject to the prince or the magiſtrates. Does this ex- 
3 emption of his perſon extend itſelf to all his poſſeſſions indiſcri- 
” minately ? For ſolving this queſtion we muſt conſider what can 
ſubject poſſeſſions to the juriſdiction of a country, and how they 
may be exempted. In general, whatever is within the extent of a 
country is ſubject to the authority of the ſ:vereign (Book I. 8 
205. and Book II. § 83, 84.) If any diſpute ariſes concern- 
ing effects or goods within the country, or paſſing through it, it 
is to be decided by the judge of the place. In virtue of this de- 
pendency the method of arreſts or ſeizures has been eſtabliſhed in 
many countries, to oblige a ſtranger to come to the place where 
the arreſt has been made, in order to anſwer to any queſtion 
that may be put to him, though not directly relative to the eſtects 
ſeized. But as we have ſhewn, a foreign miniſter is independent 
of the juriſdiction of the country, and his perſonal independency 
as to civil caſes would be of no great ſignification, did it not ex- 
tend to every thing neceſſaty to his living with dignity, and the 
quiet diſcharge of his functions, Beſides, whatever he has brought 
with him, or purchaſed for his uſe, as miniſter, is fo connected 
with his perſon as to follow its fate. From the independency in 
which the miniſter comes, it is not to be ſwppoſed that he means 
to ſubject his retinue, his baggage, and neceflaries, to the jutiſ- 
diction of the country. Therefore every thing belonging to the 
miniſter's perſon, as a public miniſter, whatever is for his uſe, 
whatever ſerves for the ſubſiſtence of himſelf, and that of his 
houſehold ; theſe, I ſay, partake of the miniſter's independency, 
and are abſolutely exempt from any juriſdiction in the country. 
Theſe things, like the perſon to whom they belong, are con- 
ſidered as it they were out of the country. 

{ 114. But this cannot take place in effects manifeſtly belonging to the 
— ambaſſador, under another relation than that of miniſter. What 
extend to has no affinity with his functions and character, cannot partake of 
effects he- the privileges derived only from his function and character. Should. 
longing to then a miniſter, as it has been often ſeen, engage in trade, all the 
— _ effects, goods, money, and debts, active and paſſive, belonging to 
luer may his commerce, come within the juriſdiction of the country, And 
carry on. though theſe proceſſes cannot be directly addrefled to the mi- 

niſter's perſon, by reaſon of his independency, he is, by the ſeizing 
of the effects belonging to his commerce, indirectly brought to a 
neceſſity of anſwering by ſuch ſeizure. The abuſes arifing from 
a contrary practice are manifeſt, What could be expected from 
a merchant, with a privilege of committing in a foreign country 
all kinds of injuſtice ? 'Lhere is no manner of reaſon for extending 
the exemption of the miniſter to things of this nature. If the 
maſter apprehends any inconveniency from the indirect depen- 
dence which his miniſter thus brings on himſelf, it is only forbid- 
ding him a traffic, which indeed little becomes the dignity of his 

character. 
To what we have ſaid, let us add two illuſtrations: 1. In caſe 
of doubt, the reſpect due to the character requires that * be 
ways 
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always explained to the advantage of that character. I mean, that 
when there is cauſe for doubting whether a thing be really for the 
uſe of the miniſter or his houthold, or whether it belongs to his 
commerce, the deciſton muſt be given on the miniſter's ſide, 
otherwiſe there would be. a riſque of violating his privileges. 
2. When I ſay that ſuch effects of the miniſter, that had no rela- 
tion to his character, and that belong to his private trade, are 
ſcizable, this muſt be underſtood with a ſuppoſition that it be not 
for any cauſe ariling from concerns of the miniſter in his quality 
of miniſter ; as for things ſupplied to his houſe, for rent, &. For 
affairs againſt him under this relation cannot be tried. in the 
count Yo nor conſequently be ſubjected to the juriſdiction by the 
— 


indirect way of arreſts. 

All eſtates, all immovable goods, depend on the juriſdiction of ,, 5 71g. 
the country, whoever be the proprictor (Book I. $ 205. Book II. ee 
$ 83, 84.) Are they to be exempted from it only becauſe the which he 
owner of them is appointed to be the ambaſſador of a foreign yoſleſics in 
power? There is no reaſon for this. The ambaſſador does not . 
hold thoſe poſſeſſions as ambaſſador; they are not annexed to his 
perſon fo as, like himſelf, to be reputed out of the territory, If a 
foreign prince apprehends any ill conſequences from this de- 
pendency, in which his miniſter may be on account of ſome of his 
poſſeſſions, he may make choice of another. 'I'hus the immoveables 
poſſeſſed by a foreign miniſter do not alter their nature, by the qua- 
lity of the one and they remain under the juritdiction of the ſtate 
where they lie. Every diſpute, every proceis conceraing them, 
is to be carried before the tribunals of the country, which for a 
juſt cauſe may likewiſe order the ſeizure of them. It is however 
eaſily conceived, that if this ambaſſador lives in a houſe of his own, 
this houſe is excepted from the rule, as actually ſerving for his 
immediate uſe ; except, | ſay, in whatever may affect the uſe which 
the ambaſſador at that time makes of it, 

It may be ſeen, in M. de Bynkerſhoek's judicious treatiſe *, 
that cuſtom coincides with the principles here laid dowa, and in 
the preceding paragraph. In ſuing an ambaſſador on any of the 
two caſes juſt mentioned, chat is, with regard to ſome immoveable 
lying in the country, or moveable effects, of no relation to the 
embaſſy, the ambaſlador is to be ſummoned in the ſame manner 
as an abſent perſon, he being reputed out of the country ; and his 
independency does not permit any immediate addreſs to his perſon 
in an authoritative manner, ſuch as ſending an officer of a court of 
juſtice to him. vo 

What way is there then of obtaining ſatisfaction from an ambaſ— 5 116. 
ſador refuſing to do juſtice in any dealings which others may have How "___ 
with him? Many fay, that he is to be ſued in the tribunal to rw. Pune 
which he was ſubject before his embaſſy. To me this ſeems agaiuſt an 
ſomething irregular. If the neceflity and importance of his func- nbaflader. 
tions ſet him above all proſecution in the foreign country where he 


Du Juge competent des Ambaſſadeurs, Chap. XVI, Zect. 6. 
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reſides, ſhall it be allowable to moleſt him by a ſummons before 
the courts of his own country? This the good of the public ſer- 
vice declares againſt: the miniſter muſt depend ſolely on the ſo- 
vereign to whom he belongs, ina manner entirely peculiar ; he is 
an — in the hand of the conductor of the nation, of which 
nothing is to divert or obſtruct the ſervice. Neither would it 
be juſt that the abſence of a ou charged with the intereſts of 
the ſovereign and the nation, ſhould hurt his private affairs. Every 
where, in all countries, they who are abſent on the ſervice of the 
ſtate have privileges which ſecure them from any inconveniencies 
during their abſence. But theſe privileges of the miniſters of the 
ſtate ſhould, as far as poſſible, be ſo modelled and tempered, as 
not to be productive of any conſiderable damage or inconveniency 
to private perſons who have dealings with them. How then are 
the different intereſts, the ſervice of the ſtate, and the adminiſtra- 
tion of juſtice, to be reconciled ? All private perſons, citizens or 
ſtrangers, who have any demands on a miniſter, if they cannot 
obtain juſtice, from himſelf, ſhould apply to the ſovereign his 
maſter, who is obliged to do them juſtice, in a manner moſt 
agreeable to the public ſervice. The prince is to conſider whe- 
ther it be fit to recall his miniſter, to appoint a tribunal before 
which he may be ſued, or to order delays, &c. In a word, the 

ood of the ſtate does not allow that any perſon whatever ſhould 

iſturb the miniſter in his funRions, or divert him from them, 
without the ſovereign's leave; and the ſovereign, his ſupreme 
duty being obliged to do juſtice to all, ought not to coun- 
tenance his miniſter in — it, or wearying out his adverſaries 


by unjuſt delays. 


C HAP. IX. 
Of the Ambaſſador”'s Houſe and Domeſtics. 


TH independency of the ambaſſador would be very imperfect, 

and his ſecurity weakly founded, did not the houſe in which 
he lives enjoy an entire exemption, ſo as to be inacceſſible to the 
ordinary officers of juſtice. The ambaſſador might be diſturbed 
under a thouſand pretences ; his ſecrets might be diſcovered b 
— his papers, and his perſon expoſed to inſults. Thus all 


the reaſons which eſtabliſh his independence and inviolability, 


concur likewiſe to ſecure the freedom of his houſe, The right 
of the character is generally acknowledged in all civiliſed na- 
tions: an ambaſſador's houſe is, at leaſt in all the common caſes 
of life, like his perſon, conſidered as out of the country, Of this, 


a few years ago there was a remarkable inſtance at Peterſburgh : 


Thirty ſoldiers, with an officer at their head, on the 3d of April 
| 17525 
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1752, entered the houſe of baron Greiffenheim the Swediſh 


miniſter, and carried away to priſon two of his domeſtics, for 
having clandeſtinely fold liquors ; this being a privilege limited 
to the imperial farm. The court, incenſed at ſuch a proceeding, 
cauſed the authors of the violence to be immediately taken into 
cuſtody, and the empreſs ordered ſatisfaction to be made to the 
offended miniſter ; the likewiſe ſent to him and other foreign 
miniſters, a declaration, expreſſing her concern and reſentment at 
what had happened, with the orders which ſhe had given to the 
ſenate for proſecuting, as the chief delinquent, the commiſſioner 
of the office erected for hindering the clandeſtine ſale of liquors. 

The houſe of an ambaſlador is to be defended from all outrage, 
under the particular protection of the law of nations, and thoſe of 
the country: to inſult it is a crime both againſt the ſtate and all 
other nations. 
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But the immunity and freedom of the ambaſſador's houſe is 8 118. 


eſtabliſhed only in favour of the miniſter and his domeſtics ; 
which is evident from three reaſons it is grounded upon, May 
he avail himſelf of it for making his houſe an aſylum, and ſhelter- 
ing the enemies of the prince, and malefactors of every kind, and 
thus ſecure them from the puniſhments which they have de- 
ſerved ? Such proceedings would be —_— all the duties of 
an ambaſſador, to the ſpirit with which he ſhould be animated, 
and to the lawful views on which he has been admitted. This is 
beyond doubt; but this is not all, and it may be laid down as a 
certain truth, that a ſovereign is not obliged to tolerate an abuſe 
ſo pernicious to his tate, and fo detrimental to ſociety. As for 
ſome common treſpaſles of people, often rather unfortunate than 
criminal, or whoſe puniſhment is of no great importance to the 
tranquillity of ſociety; the houſe of an ambaſlador may indeed 
ſerve as an aſylum to ſuch, and it is better that delinquents of 
this kind ſhould be ſuffered to eſcape, than to expoſe the ambaſ- 
ſador to frequent moleſtations, under pretence of a ſearch after 
them, and thus involve the ſtate in any difficulties which might 
arife from ſuch proceedings. And an ambaſſador's houſe being 
independent of the ordinary juriſdiction, no Was — of 
peace, or rather ſubordinate officers, are in any Cafe to enter it by 
their own authority, or to ſend any of their inſtruments, unleſs it 
de on occaſions of preſſing neceſſity, where the public welfare is 
in danger, and which admits of no delay. Whatever concerns 
a point of ſuch weight and delicacy ; whatever affects the right 
and glory of a foreign power; whatever may embroil the ſtare 
with that power, is to be laid immediately before the ſovereign, 
and regulated by himſelf, or on his orders, by his council of ſtate. 
Thus a ſovereign is to determine how far the right of aſylum, 
which an amballador attributes to his houſe, is to be regarded; 
and if the delinquent be ſuch that his detention or puniſhment is 
of great importance to the ſtate, the prince is not to be withheld 
by the conſideration of a privilege which was never given for the 
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detriment and ruin of ſtates. In the year 1726, the famous duke 
de Ripparda having ſheltered himſelf in the houſe of lord Har- 
rington, ambaſſador from England, the council of Caſtille de- 
cided, * That he might be taken out of it, even by force; 
« {ince, otherwiſe, what had been ſettled for maintaining a more 
& connected correſpondence betwixt ſovereigns, would, on the 
<« contrary, turn to the ruin and deſtruction of their authority, 
« Thus were the privileges granted to the houſes of ambaſladors 
merely for common treſpaſſes, extended to the ſubjects, who 
had been depoſitories of the finances, forces, and ſecrets of the 
ce ſtate, when they had failed in the duties of their miniſtry; it 
© would be introducing a ufage, of all others the moſt pernicious, 
t and the moſt detrimental to all the powers on earth; who, ac- 
« cording to this maxim, would be found not only to ſuffer, but 
c even to ſee ſupported, at their court, all who were contriving 
© their deſtruction v. Nothing could be faid on this head with 
greater truth and judgment. 

The abuſe of exemption has no where been carricd farther 
than at Rome, where the ambaſladors of crowned heads claim it 
for the whole ward in which their houſe ſtands. The popes, 
once ſo formidable to ſovereigns, have for above two centuries 
been in their turn under a neceſſity of dealing tenderly with them. 
It is in vain they have endeavoured to ſuppreſs, or at leaſt to re- 
duce within proper limits, an abuſive privilege, for which the 
moſt ancient cuſtom is no valid plea againſt juſtice and reaſon. 

An ambaſlador's coaches and carriages are equally privileged 
with his houſe, and for the ſame reaſons : to inſult them is an 
attack on the ambaſlador himſelf, and the ſovereign whom he re- 
preſents. They are independent of all ſubordinate authority ; 
no guards, commiſſioners, magiſtrates, or their inſtruments, are 
to ſtop and ſearch them without a ſuperior order; but here, as 
with regard to the houſe, the abuſe is not to be confounded with 
the right. It would be abſurd that a foreign miniſter thould have 


the power of conveying off in his coach a criminal of importance, 


whom it highly concerned the ſtate to ſecure, and this under the 
very eyes of the ſovereign, who thus would fee himſelf defied in 
his own kingdom and court. Where is the ſovereign who 
would ſuffer this? The marquis de Fontenay, ambaſſador 
from France at Rome, ſheltered the Neapolitan exiles and rebels, 
and at laſt was for carrying them out of Rome in his coaches; 
but at the city gates the coaches were ſtopped by ſome Corſicans 
of the pope's guard, and the Neapolitans conveyed to priſon. The 
ambaſſador ſharply complained of it; but the pope anſwered, 
« That he had given orders for ſeizing thoſe whoſe eſcape the 
„ ambaſſador had favoured ; that ſince he took the liberty of 
« protecting villains and criminals of all kinds, within the ec- 
« cleſiaſtical ſtate, he who was ſovercign ſhould at leaſt be al- 


* Memoires de M. V Abbe de Montgon, T. I, 


_ &* lowed 


% 
B. IV. Ch. I AND DOMESTICS. 441 


„ lowed to lay hold of them again whenever they could be met 
« with; as the rights and privileges of ambaſſadors were not to 
« be carried to ſuch a hieght.” | he ambaſlador replied, T hat 
it would not appear he had harboured the pope's ſubjects, but 
« only ſome Neapolitans, whom he might very lawfully ſhelter 
« from the perſecutions of the Spaniards *.“ This miniſter, 
in his anſwer, tacitly allowed, that had he made uſe of his 
coaches for the eſcape of any of the pope's ſubjects, and for 
ſcreening delinquents from juſtice, he could not reaſonably have 
complained of their being * panes 

The perſons in an ambaſſador's retinue partake of his inviola- , ro. 
bility ; his independency extends to all his houſhold ; theſe perſons —.— wag 
are ſo connected with him, that they follow his fate, They Patzer“ 
depend immediately on him only, and are exempt from the 
Juriſdiction of the country, into which they would not have 
come, but with this reſerve. The ambaſlador is to protect them, 
and whenever they are inſulted, it is an inſult on himſelf. Did 
not the domeſtics and houſhold of a foreign miniſter ſolely 
depend on him, it is known how very eaſily he might be moleſted 
and diſturbed in the exerciſe of his functions. Theſe maxims, 
at preſent, are every where received and confirmed by cuſtom, 

The ambaſſador's. conſort is intimately united to him, and g rex. 
more particularly belongs to him than any other perſon of his Of the ame 
houſhold. Accordingly ſhe ares his independency, and in- gat“ 
violability; even diſtinguiſhed honours are paid her, which in 4 Camilys 
ſome meaſure could not be denied her without affronting the 
ambaſſador. For theſe, moſt courts have a fixed ceremonial. 

The regard due to the ambaſſador com unicates itſelf lizewile 
to his children, who alſo partake of his immunines. 

The amballidor's ſecretary is one of nis domeſtics, but the + „. 
ſecretary of the embaſly has his commiſſion from the ſovereigu Of the t&- 
himſelf, which makes him a Kind of pubiic minitter, and he, in cr-tzry of 
himſelf, is protected by the law of nations, and enjoys immuni- Ag 
ties independent of the ambaſlador; to whole orders he is indeed 
but imperfectly ſubjected, fometimes not at all, and always ac- 
cording to the determination of the common maiter, 

Couriers tent or received by an ambatiiador, his papers, letters, 8 
and diſpatches, all eftentially belong to the embally, and con- PS ot. 
ſequently are to be facred; as without a regatd ta taem the em- b2tiador's 
baſſy could not obtain its lawful ends, nor the ambaſſador couriers 
diſcharge his functions with proper ſecutity. The ſtates-gene- 4 G- 
ral of the United Provinces have decided, whilit the pretident Yn 
Jeannin relided with them as ambatlador from France, that to 
open the letters of a public miniſter was a breach of the laws of 
nations f, Other inſtances may be feen in W:cquetort, 
Notwithſtanding this privilege, on momentous occations, when 
the ambaſſador himſelf has violated the law of nations, by forme 


_ ® Wicqueſort's Ambaſſador, Book I. § 28. towards the cud. 
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ing or .countenancing plots or conſpiracies againſt the ſtate, his 
papers may be ſeized, for diſcovering the whole ſecret, and 
knowing the accomplices; on ſuch an exigency, he may be 
perſonally put under an arreſt, and interrogated (5 9g. ). This 
was done to the letters which ſome traitors to their country had 
| delivered to Tarquin's ambaſſador (& g8.). 

: 5 :24 The perſons of a foreign miniſter's retinue being independent 
The am- of the juriſdiction of the country, cannot be taken into cultody 
baſiador's or puniſhed without his conſent ; yer were it highly improper 
der h, that they ſhould enjoy an abſolute independency, and be at 
retinue liberty confidently to run into all manner of licentiouſneſs. The 

ambaſſador is neceſſarily inveſted with all the authority neceſſary 

for keeping them in order: ſome will have this authority to in- 

clude even life and death, When the marquis de Roſny, 
afterwards duke de Sully, was in England, as ambaſſador ex- 
traordinary from France, a gentleman of his retinue committed 

a murder, which cauſed a great noiſe among the people of London, 

The ambaſlador aſſembled fome French noblemen who had attend- 

ed him, tried the murderer, and ſentenced him to loſe his head. 

He then acquainted the lord mayor of London that he had tried 

the criminal, and deſired officers and an executioner : but after- 

wards conſented to deliver up the criminal to the Englith, that 

they might procced as they thought proper ; and M. de Beaumont, 

the French ambaſſador in ordinary, the young gentlemen being 

his relation, prevailed on the king of England to pardon him *. 

It lies in the ſovereign's breaſt to extend the ambaſſador's power 

over his retinue to ſuch a degree; and the marquis de Roſny was 
thoroughly aſſured of his matiter's approbation ; but in genera! 

the ambailador is to be ſuppoſed to have only a coercive power, 

ſo that he may keep his dependents in order, by confinement and 

other penalties, ſuch as are not capital or infamous. He may 

puniſh the faults committed againit himfelf and his maſter's 

ſervice, or fend the delinquents to their ſovereign, in order to 

their being puniſhcd. But ſhould his people become guilty to- 

wards ſociety, by crimes deſerving a ſevere punilhme-.s, che 
ambaſſador is to diſtinguiſh between the domeſtics of his own 

nation and thoſe belonging to the country where he reſides. 

The ſhorteſt and moſt natural way with the latter is to caſhier 

them, that they may be delivered into the hands of juſtice, As 

to thoſe of his nation, if they have offended the ſovereign of the 

country, or committed any of thoſe attocious actions, the puniſh- 

| ment of which concerns all nations, and whom for that reaſon it 
|| is uſual among nations to claim and deliver them up; why 
| | ſhould he not give them up to the nation requiring their puniſh- 
| | ment? If the fault be of another kind, he is to ſend them back 
| to their ſovereign. In fine, where the caſe is dubious, the am- 


| | baſſador is to keep the criminal in irons till he receives orders 
| from his court, But it he paſſes a capital ſentence on the crimi- 


| e Sullz's Memoirs, Vol, I. Chap. l. 
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nal, I do not think he can execute it within his houſe; an execu- 
tion of this nature — an act of territorial ſuperiority belonging 
wy to the ſovereign of the country. And if the ambaſſador, to- 
gether wich his houſe and houſhold, be reputed out of the country, 
it is but a mode of expreſſing his independency, and all the rights 
neceſſary to the lawful ſucceſs of the embaſſy. This fiction can- 
not imply privileges reſerved to the ſovereign, too tender and 
important to be communicated to a ſtragger, and not nece 

to the ambaſſador for the worthy diſcharge of his embaſſy, If 
the offence be againſt the — 2 or againſt the ſervice of 
his maſter, the ambaſſador may ſend the delinquent to his ſove- 
reign. If the crime concerns the ſtate where the miniſter reſides, 
he may try the criminal, and, on finding him guilty of death, he 
| _ = him up to the juſtice of the country, as did the marquis 
0 Oiny. 

When the commiſſion of an ambaſſador is at an end; when g ,,. 
he has terminated the affairs which brought him; when he is Wien the 
recalled or diſmiſſed; in a word, when he is obliged to go away Tights of 
on any account whatever, his functions ceaſe; but his privileges * 
and rights do not expire at the ſame time: he retains them till 
his return to his principal, to whom he is to make a report of his 
embaſſy. His ſafety, his independence, and inviolability, are 
not leſs neceſſary to the ſucceſs of the embaſſy in his return, 
than at his coming. Accordingly, when an ambaſſador departs 
by reaſon of a war kindling between his maſter and tae ſovereign 
at whoſe court he was 1 a ſufficient time is allowed 
him for his ſafe departure. And it he returns by ſea, and ſhould 
happen to be taken in the paſſage, he would be immediately re- 
leaſed, as he could not lawfully be detained. 

For the ſame reaſons the ambaſlador's privileges ſubſiſt even $ 126. 
when the activity of his miniſtry becomes ſuſpended, and he Of the 
ſtands in need of freſh powers. Tris caſe happens by the death — 4 
of the prince whom the miniſter repreſents, or of the ſovereign letters are 
at whole court he reſides. On either occaſions the miniſter muſt neceſſary. 
have freih credentials. Though it is leſs neceſſary in the latter 
caſe than in the former, eſpecially if the ſucceſſor of the deceaſed 
prince be the natural and neceſſary ſucceſſor ; becauſe the autho- 
rity whence the miniſter's power flowed, till ſubſiſting, it is 
cakly conceived that he remains in the ſame quality with the new 
ſovereign ; but if the miniſter's maſter is no more, his powers 
expire, and the ſucceſlor's credentials are abſolutely neceſſary for 
authoriſing him to ſpeak, and act in his name. Yet he con- 
tinues during the interval the miniſter of the nation, and as 
ſuch he is to enjoy the rights and honours annexed to that 
character. 

At length I have reached the end of my propoſed career. I do 5 15. 
not pretend to have given a perfect, full, and complete treatiſe of Concluſa. 
the law of nations; it was not indeed my deſign, and in fo vaſt 
and rich a ſubject, it would have been preſuming too much on 
my abilities. I ſhall think I have done a great deal, if my 

principles 
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principles are approved by — perſons, as ſolid, luminous, 
and ſufficient to give a proper ſolution of the queſtions that ariſe 
in particular caſes. I ſhall be happy if my labours may be of 
ſome uſe to thoſe men in power, who love mankind and revere 
juſtice z if they furniſh them with arms for defending what is 
right, and for compelling the unjuſt, to obſerve at leaſt, ſome 
meaſures, and to keep within the bounds of decency ! 
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